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Wells Pddleman's Reply on Emergency Planning Exercise
(EPX) contentions

Ob 10-15-85 Staff and Applicants filed responses to the
proposed EFX contentions, Per oral order of the Board, Wells
Eddleman now replies to those resvonses, as followss:

The Staff position is 1llogical, They state (Staff resnonse,
hereinafter "Spaff", p.11l) that I have not alleged that FEMA's
findings are incorrect. They then say for virtually everv contention
that PEMA (or NRC Staff) did not consider the cited problems ma jor,

or significant deficiencies. By asscurting these contentions, I am
actually rebutting FEMA's claims and "findings" in 12 areas.

My basic voint 1s that the facts showing 'roblems with training,
notification, emergency broadcast, radiation monitoring, communications,
etc, rebut PEMA's findings. It doesn't matter how the State or FFRMA
characterize them, whether they use certain "magic words", because the
adequacy of the plan is a matter of law for the Board to decide.

The same is true of what s & "fundamental flaw" (not that the court
imposed such a standard: see below). The significance of the flaws

rests on the facts, rot on PEMA's or the State's characterization of them
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It is the facts about the problems that are relevant as basis for
these contentions. The Staff (p.11l) and Avplicants (Response, herein-

after "Aoplicants", p.12) misinterpret the Union of Concerned Scientists

case (735 F 24 1437, D.C. Circuit, 1984). The Court only said
the Commission was free to adopt & "fundamentally flawed" requirement --
not that the Commission had adonted such ax standard., Neither Staff
nor Applicants appear to have cited anything showing the Comminsion has,
wWhat the Court i?stinguished from "fundamental ly flawed" however,
was "minor or ad hoc problems occurring on the exercise day".
(735 P24 at 1147-48B as quoted in Avplicants, p.12).

If Staff or Anplicants wish to apply this standard, thevy have
to show the problems are minor or ad hoe, This they have not done.
Indeed, only as to EPX-ll does the Avpnlicants' response even attemnt
to show a problem was ad hoc (Avplicants at 27«28), There 13 no
definition of what !s a "minor"” problem, and apvarently no detail
on this in the UCS ovinion (735 F24 1437, supre). This 1s logical
since the UCS challenged NRC's unw!llingness to allow any litigation
of emergency planning exercise problems, and the ma!n i1ssue was
whether NRC should be reversed (which it was), not the exact scove
of contentions to be allowed.

however, it 1s clear that an emergency resnonse !s fundamentally
flawed when a ma jor pvart of it falls or has significant problems,
EPX-l alleges fallure to notify of a radiation release for a time

longer than the prompt notification time required; EPXe2 alleges
wldespread communications inadequacies; ®°X-3, inadequate equipment
and abllity to provide a high level of care to injured contaminated
persons; EX-l, use of untrained decontaminators; EPX-5, delays of
about LO m'nutes in siren activation, sirens not sounding, no method

of assuring that sirens have been activated (NB this is different from

saying people didn't hear the sirens); FPXeb, inadequate rumor control



. .
and fallure to announce a general emergency and an early evacuation
of a lake near the plant, both of which could cause vanic «- there 1s
a specific requirement for rumor control in NURFG06SL4, II.J, & II.FX
see, e.g. at 63-6l,etc; EPX-7, fallure to nromntly communicate
radiation dose assessments and data files, falling to rarn‘dly
compute allowable "stgy times" at traffic control voints (obviously
vital to good traffic control which is vital to evacuation); FPXa8,
incomplete, ineffectively managed imergency groadcnst System use,
with numercus inadeqQuacles; EPX-9, weak training of radiation survey
teams in use of anticontaminatior cloth'ng and/or resnirators;
EPX-10, deficient €alibration of low-volume rafionuclide air samplers

emergency rad‘o=
and !nadequate measures to nrotectAworkers from 1odine exnosure;
\ 4 »

EPX-11, numerous deficlencies in hard-copy dnta'trnnsmiasion;
EPX-12, inadequate abllity to assist and evacuate peorle along
the Cane Fear River in Zone 'H',

All these are serfous, Allegat!ons thet these nroblems can
be fixed go to the merits (as 4o the vast mafority of Annlicants!'
specific comments on the contentions, Apvnlicants at 1L-?9) and
are not prober reascons for not admitting a contention,

The Staff argues there 18 no allegation of reguletory noncomnliance
(Staff at 10-11); however, a logical linkage 1s also adequate basis
for alleging noncompliance with annlicable standards, It is clear
thiat ingdequate communications, training, etc, etc. as shown !n
contentions EPX 1 thru 1?2 and thelr bases 4o not comply with reasonable
assurance that adequate protective measures can and will be taken
in an emergency. In fact, given that everyone knew when the test
was going to haopen, the existence of this many deficlencies clearly
indicates that if an accident ceme (as 1t almost surely would) withont

long advance warning, e.g. weeks or monthe notice being long advance
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warning,accidents arising usually within hours, then more nroblems
would be likely, since there would be less rreparedness. Moreover,
the cited sections of the evaluations show what areas are foiund to

have problems based on the facts shown therein,

The contentions are !n fact highly svecific to sect!ons of the
State of NC evaluation and FEMA "interim findings". Aoplicants fault
me (Apps Pn 6, po B8-9) for not suoplying the basis documents of the
contentions, but in fact I presented these content'orns at a hearing
where Applicants, Staff and the Board were present, and T had w'th me then
the State evaluation (the main basis document not cited w!th extra
specificity, since State message logs were c!ted by message numbers),

I do not recall the Applicants asking for & copy of the information,
I would have supplied it for copying 1f they had requested 1it,

As to the Staff's arguments on the !ndividual contentions, Staff
at 12«20, they seem to essume that FFPMAB conclusions carnot be
challenged based on facts in elither FFMA's or the State's evaluat!on,
(false), and that if FPEMA doesn't declare sometning to preclude
adequate protective measures being taken, then that FFMA statement
1s an unrebuttable presurmtion (contrary to the rules, which say
it 1s a rebuttable nresummtion), The#r other arguments go to the merits,
mostly, and anpear to say that .l have to have already rebutted FFMA's
findings conclusively in order to get & contention admitted, Where
there are facts (as shown in the bases of F°X « thru 12) to nrovide
basis for contentions rebutting FEMA's findings, or lack thereof,
that is sufficient to admit the contentions,

Staff also alleges that the PMA-renort-based contentions ave late
since FR2MA allegedly made its report ecvdillable under FOIA on August 7,

I have no knowledge of this, and recelved some F(IA documenta from

(with the words "I just got this ip"
Nina Bellpon 8/28 or /29, 985,G wh'ch unfrer) the 30 day rule would

still make the filing deadline September 30 , I should not be
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venalized for making extra efforts to obta'n relevant !nfommat! on
on the Fmergency Planning Exercise when the ‘nformation was not
in my hands untll within 30 days (and & weekend from §9/28-30) of
the date of filing the contentlons., T would rote thet T had to move
in this pericd also, not By my choice (my former home !a belng
converted to offices), and I did not use the Informet'on I gpot from
Bell, but rather the FFEMA interim findings rece'ved B/30 (the day T
began moving), as the cony I worked from., The slightly different time

that the other imfasmmmh copy came into my hands makes no difference.
The Staffis further arguments on the 5 factors (Staff at 9,10)

are flawed in thut the basls documents identify all the Stete
evaluators by name, and 1t is thelr factual testimony, together with
ary additlonal testifmon¥ which discovery provides, which would be
presented (Factor 3), and these lssues cannot help but be ralsed

in such a time as to risk delay of the proceeding since the exercise
date and the release of informat!on were set by federal o» state
agencles and/or CP&L, not by me. Where othewrs control the timing,
allowing Factor 5 (bpoadening i1ssues or delaying the rroceedings)

to welgh 4 * " ¢ " against me would be vioclat!neg the pudblle's
right to hearing under the Atomic fergy Act, as established in the
UCS case, supra.

As to other matters addressed by Arnlicants (where thev echo
the Staff, the above should be taken A8 my renlies on the ‘ssues and
facts), they allege (p.6) that the 3-part test of CATAWBA, C17-93.19
avplies, 1.e, the contentlons must be wholly denendent on the
content of a particular document, could not be advanced with any
degree of onociticity'in advance of the publie avallability of that
document, and is tendered with the reaulsmite degree of nromrtness

once the document becomes ava!lable,
Since the basls of these contentions are srecific facts found

in evalustors' reports from the STate of NC and PEMA, that basie
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obviously could not have deen supplied without the documents,
In & handful of cases, Aoplicants argue the iInformet!on was
earlier availlable (besides being in the FFMA Interim Findings, covered
on pp L4=5 above). For example, at page 32, they argue the need
for more telerhones at the Harnett EDC was known, cif’ng the nudblie
eritiques sess’‘on transcrint at PhwfRémmimxbsat 59,
On that page avpears the following:
(evs)And this 1s the bottom line, what it's all about,
Some of our shortcomings: Our ®,0,C, == like I sav,
our county has never ovened uo a F,0,C, so we used the
hallway of the courthouse in Lillington -- Lillington,
not Littleton, as I sald & while ago. But on Friday,
court was going on., We had some problems with security,
noise, whatnot and communications, the number of telephones
in the E,0.C and communications as a whole. (...)
That's all I can find about telephones on page 89, T can
read!ly imagine the objections Anplicants could raise on vagueness,
lack of snecificity, etc, (even vebhans saying that this doesn't
say there weren't enough phones, which it doesn't), if this section
had been advanced as basis for a contention. Moreover, this contention's
basis 1s a whole host of communications deficlencles, not just this one,
It is clear the transcrint does not rrovide the basis for FPX«2;
it's arguable whether it even nrovides basis for the rart of EPX«2's basis
Applicants cite to.
8imilarly on the same nage, re EPXel, Apnlicants c'te the same
transcrint at 91 for revealing need for additional training of Lee

County radiation monitoring/decontaminaticn yoraonnel. On nage 91, 1t says:

(s04)We do need a 1little more training nerhans, as has already
been mentioned in monitoring (...)

and goes on to say "which we'll take care of", This cannot comare
with the snecificity of the babls of E®XOL, which expla‘ns in detall
what was found factually to be wrong with the tra‘bhing and performance.

The 'iffy' statement in the transerint cannot provide this basis,
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Applicants make similar absurd assertions while mischaracterizing
EPX-5 (Applicants at 33)., The contention 1s about siren activation  delay
and means of assuring that activation can be ver!fied, It is not
about peovrle not hearing sirens, nor 1s 1t covered in the news articles
Avplicants cite and suoply. They also cite Transcrint Ll-l? from the
public critique. This reads:

Mr. Willis: I believe there was & problem on Priday, in that

The sirens may not have been activated when we thought. But

Saturdsy, I belleve they were activated,

This i1s not definite about the activation nroblem one way or
another, It certainly doesn't address the delays and !s dublous at
best ("may not have been activated when we thought") on verification.

They also cite to vp 64«65, which concerns the sirens not
overating, and working through the night to revalr them. However,
delay agaln is not mentioned, end activation in the wrong (silent)
mode s the problem, Theme things are not the same as the basis of EPXaS.
A different contention might have been advanced based on these
statements, but the vagueness of the statement on nages lL1l=42 and
the lack of snecifics about the problems generally on nages 6L«hS
would not creste this contention,

Avplicants also argue (35-36) that other varties w!l® renresent
my interests. "Willingness to address identified vroblem areas" (1d, 36)
1s not the same as renresenting my interests. Anyone who has cbserved
FEMA's resnonses and affidavits on contentions can see that this
suggestion 1s ridiculous en regards FEMA; there 13 no evidence the State
has made specific commitments on these matters, but in any event
the resolution of the vroblems 1s a matter to elither be documented
(4f 1t's been fixed) against admission of the contention, or for the

contention nrocess.

As to setting out the i1ssues with narticularity (factor 111,
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Applicants at 37), the references to the State evaluation mk revort
and FEMA's Interim findings show where the relevant facts are in
the basis, It is clear that these are quite particular, and in
many cases they are detalled to highly svecific points (e.p. Questions
asked about lack of training, srecific inclderts of communications
problems). As to not identifying the witnesses by name, thev (the
State evaluators) are named in the source documents. As to summarizing
testimony, the facts as stated !n the evaluations are the only summary
easily avallable, and i1t is more detal!led than that of w!tnesses like
the Wake County Sheriff's Devartment officers 'n the recent drug
abuse contention hearing (who had no prefiled at all)., As to what
they'd testify to, they would oresent facts., There 1s no evidence
that they have fhammd made any famlse statements in the evaluations
as to matters of fact, that I am aware of,

Applicants fall to address the different circumstances of this
kmxntr time as distinct from last fall (e.g. I am healthéer and have
much less to do in this case now) which weigh ir favor on factor (111)(?:&

As to Factorp (v)fg)l have addressed above the reasons why delay
and broadening 1ssues are by definit!on almost inevitable “‘n contentlons
on emergency planning exercises, and thus cannot be held against these
contentions without violating the right to a hearing under the
Atomic Fnergy Act. Avplicants also say (p.3L0) that 1t !s unattractive
to them to have content!ons nending during low nower testing, though
this has been practice in other licensing nroceedingss, esnecially
re emergency nlanning, xma Applicants' convenience is no reason to
reverse the interpretation of the Atomic Energy fct given in UCS
(735 P24 1437) that the outlic has a right to & hearing on 1ssues
raised in the emergency vlanning exercise, before a full power license

is finally granted,
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Applicants earlier argue (pp 9-10) that these contentions may
go beyond the Commission's requirements, But there !s no specific
showing that any of the contentions do so. In fact, the contentions
eimply request what the rules require -- that when the emergency
plan is activated, it will work, as planned, Given that an exercise
happens at a known time, fallures in training, communication, radiation
monitoring, decontamination etc, as =X} stated from facts ‘n the bases
of these contentions, are more serious because they haprened even
when it was known when the test was coming end there was not the stress
of a real accident. It is likely that more fa!lures, not less,
would c;ccur in an accident occurring w!thout e warning,

The Staff, as noted mbove, keens sav'ng "PEMA 4ldn't f'nd this
an insolvable problem or ma jor defect.," or words to that effect, which
shows how these content!ons rebut PEMA's findirgs (contrary to Arnlicants'
statements at the too of page 12).

They also say (p.llL) I haven't shown these problems canrot be
(the problem)
corrected, Nor should I have to., "Immossible te cornct"/‘ is not

a standard for admission of any contention describing a oproblem.

Applicants' srecific comments go mainly to the me-~its, The message
they cite re EPXel (#207) in fact includes the time 12LL *n the attached
text, which text therefore cannot have been comleted as 0" the message
time, nor transmitted then,

Re EPX-3, Apvlicants (p.,18) cite the Staff report, There 18 no
ac
presumption in favor of steff findings, even if unredbutted., The adequasy

or accuracy of Staff conclusions is & matter for discovery or hearing.
re EPXel, Lee County's "Commétment” (meeting Tr, 91) 1s vague &t

best and says nothing about the facts cited,

re EPX-S (p.20) the transcrint says only that "we would exvmect that
these problems would be corrected befors the planned eating of those
sirens 1s passed upon (Tr, 77-78 at 78), That doesn't sav the flaws
cired in the contention don't exist, nor that they are ba'ng fixed.

on EPXet, they ignore the facts of delay !n announcing the genersl
emergercy.

Cn EPX«7, the FEMA exercise report (interim findings, v.9) never
says that the system "was operating smoothly on the second dav."

FPX-8 and 9 resoonses are go'ng to the merits,

On EPX«10 they say "This matter is obviously read!lv rectified.”
(p.25) 8o why hadn't 1t been in advance of a known t-3t?77??
Likewise, why wasn't the radiofodine train‘ng adecuste (p,26). This
is all disnute sbout the merits,

On EPX-12 the Applicants' statements ahow 1t took SL ='nu.es to
disvetch help after 1t was requested, They never show when heln - +4.,

On EPX-11 they don't show why the copier problems hnrroned. or
that they could not recur at any time,

For the above reasons, these contentinns should be admitted,

29 October 1965, Wells Bddleman
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