United States Senate

WASHINGTON, DC 20510

July 17, 1985

Mr. Charles M. Trammell III

Office of Nuclear Reactor Regulation
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Dear Mr. Trammell:

I am interested in learning about the 1983 regulation 10 CFR
50.54 (x) and (y) which permits the operator of a nuclear
reactor to deviate from technical specifications during an
emergency situation. What is the background of this regulation?
Why has it been imposed?

It is my understanding that the technical specifications

of a nuclear generating plant are derived from the physical
design of the plant itself. Any deviation from the technical
specifications would seem to be illadvised even in an emergency
situation.

Your comment concerning this regulation would be appreciated.
Please respond to my Chicago office, Attn: John Weinberger.

Thank you for your attention to this matter.

UL SIMON
ited States ¥Yenator

230 S. Dearborr® St., #3892
Chicago, IL. 60604
(312) 353-4952
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The Honorable Paul Simon

United States Senate X

230 South Dearborn Street, #3892
Chicago, I11inois 60604

Dear Senator Simon:

This is in response to your letter of July 17, 1985 to Mr. Trammell of the

NRC staff which asked several questions about the NRC rule that permits

deviations from the technical specifications for a nuclear plant under

certain emergency circumstances.

We have enclosed a copy of the Statement of Consideration which was

published with the rule when it was issued. We believe you will find the

enclosure fully responsive to your questions.

Sincerely,

William J. Dircks

Executive Director for Operations

Enclosure:
Statement of Consideration
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PART 80 ¢« STATEMENTS OF CONSIDERATION

submit reports of plan changes which do
oot decrease saleguards effectiveness to
NRC regional offices. This sction is
being taken as part of the »
implementation of the NRC regional
licensing program under which
responsibility for certain categories of
action has been delegated to Regional
Administrators. The amendments are
necessary (o inform curent or
prospective licensees of current NRC
practice and organization.
LFFECTIVE DATE February 8 1983,
FOR FURTHER INFORMATION CONTACT:
Ma tin Levy, Office of Nuclear Material
Safety and Safeguards, US. Nuclear
Regulatory Commission. Washington,
DC, Telep! *(301) 4274024
SUPPLEMENTARY INFORMATION: The
Nuclear Regulatory Commission is
amending (ts regulations concerning the
reviews of reactor security and
contingency plan
transportation physical protection plan
changes, and special nuclear material
facility security, contingency and
material control and accounting program
changes where the plan or m
changes do not decrease effectiveness.
These amendments are being made to
reflect curremt NRC practices and
assigned responsibilities under the NRC
regional licensing program. The revised
provisions, 10 CFR 50.54(p). and 70.32
(c). !d). (), and (g). specify that
no tion as to changes to certain
security and contingency plans and
ooty e g
programs in ons | an sent to
the cognizant regional office
commencing February & 1883. As of
October 1, 1983, nolification as to
changes in certals security and
contingency plans and material control
and sccounting programs in all regions
will be sent to the coynizant regional
offices. With respect to the specific
uctions delegated to the Regional
Administrators, the revisions to the
ations are intended to state exactly
which functions are now assigned to the
Regional Administrators as their total
responsibility under the Commission's
regionalization am and when these
responsibilities will become efTective.

The basic delegation of authority for
the Regional Administrators ls
contalned in NRC Manual Chapter 0128
The rnnl delegation requires
suppiementation, however, as ordﬂc
funciions are transferred to the Regional
Offices. The amendments cor tained
berein meet the requirement fur such
supplementation.

The changes to 10 CFR 50.54{») and
70.32 (c), (d). (e). end (g) are
nonsubstantive amendments. They
simply change the entity to which
certain notices are sen! and the dates
that the change becomes effectiys.

Since the amindments relate to minor
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matters of sgency organization and

procedure, notice of proposed
rulemaking and public procedure
thereon are unnecessary under S US.C
553 For the same reason good cause
exists for making the amendments
efTective upon publication in the Federal
Regisier without the customary thirty
day notice.

Paperwork Reduction Act Statement

The information collection
requirements contained in this
regulation have been approved under
OMB clearance numbers 31500011,
3150-0008.

List of Subjects
10 CFR Part 50

Antitrust, Classified information, Fire
prevention, Intergovernmental relations,
Nuclear power plants and reactors,
Penalty, Radiation protection, Reactor
siting criteria, Reporting and
recordkeeping requirements.

10 CFR Part

Hazardous materials—Transportation,
Nuclear materials, Packaging and
containers, Penalty, Radiation
protection, Reporting and recordkeeping
requirements, Scientific equipment,
Security measures, Special nuclear
material

Pursuant 10 the Atomic Energy Act of
1954, as aruended, the Energy
Reorganization Act of 1974, as amended,
and 5 US.C. 552 and 553, the following
amendments to 10 CFR Parts 50 and 70,
are published as a document subject to
codification

48 FR 8256
Published 2/28/83

10 CFR Parts 50 and 70
Regional Licensing Reviews

Correction

In FR Doc. 83-3328 beginning on page
5886 in the (ssue of Wednesday.
February 9, 1063, make the following
corrections.

On page 5887, firet column. § 70.32
{e)(1). eighth line from the bottom,
“discribed” should read “described”:

seccnd column. paragreph (d). sixth line,

*§ 80.22(g)" should read "§ 70.22(g)":
‘third column, paragraph (g). eighth line,
“licensees” should read "licensee™; and
in the sixth line from the bottom,
“70.30(g) " should read “73.30(g)"

50-SC-80

3>48 FR 13966

Published 4/1/83.
Effective 6/1/83

10 CFR Part 60

Applicabliity of License; Conditions
and Technical Specifications in an
Emergency

AGENCY: Nuciear Regulatory
Commission.

AcTos: Final rule.

SUMMARY: The Nuclear Regulatory
Commission is amending its regulations
to clarify that all Part 50 licensees may
take reasonable actian that departs from
a license conditian or

specification in ao emergency when this
action is immediately needed to protect
the public health and safety. The rule is
being issued because NRC regulations
currently do not permit deviations from
license conditions or technical
specifications under any conditians.
Emergency situations can arise, though.
during which a license condition or &
technical specification could prevent
pecessary protective action by the
licensee. The rule allows this action to
be taken in emergency circumstances.

EFFECTIVE DATE: fune 1, 1963

FOR FURTHER INFORMATION CONTACT:
Charles M. Trammel! IIL, Office of
Nuclear Reactor Regulation, US.
Nuclear Regulatory Commission,
Washington, D.C. 20555 (Telephone:
301-492-7389).

SUPPLEMENTARY INFORMATION: The rule
clarifies the regulations in 10 CFR Part
50 by providing that a licensee may take
reasonable action that departs from a
license condition or a technical
specification in an emergency when
such action (s immediately needed to
protect the public health and safety.

At present, NRC regulations do not
permit deviations from license
conditions or technical specifications
under any circumstances. Emergencies
can arise, though, during which
compliance with a license condition or a
technical specification could prevent
necessary action by a licensee to protect
the public health and salety. Licensees
are understandably reluctant to take
actions contrary (o their icenses.
Absolute compliance with the license in
emergencies can be a barrier to effective
protective action by a licensee.

Technical specifications contain &
wide range of operating limitations and
requirements concerning actions ‘o be
taken if certain systemg fail and Uf
certain parameters are exceeded. The
bulk of technical specifications are
devoted to keeping the plant parameters
within safe bounds and keeping safety
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equipment operable during normal
operstion. However, technical
specifications also require the
implementation of & wide range of
operating procedures which go into
great detail as ‘o actions to be taken in
the course of operation to maintain
facility safety. These procedures are
based on the various conditions—
normal, transient and accident
conditions—analyzed as part of the
licensing process. Nevertheless,
unanticipated circumstances can ocou
during the course of emergencies. Thes.
circumstances may call for responses
different from any considered during the
course of licensing—e.g.. the need to
isolate the accumulators - prevent
nitrogen injection to the core while there
was still substantial pressure in the
imary system was unforeseen in the

censing process before TMi-~2; thus, the
technical specifications prohibited this
actlon. Special circumstances requiring
a deviation from license requirements
are not necessarily limited to transients
or accidents not analyzed In the
licensing process. Special circumstances
can arise during emergencies involving
multiple equipment failure or coincident
accidents where plant ncy
procedures could be in conflict, or not
applicable to the circumstances. In
addition, an accident can take a course
different fron. that visualized when the
emergency procedure was written, thus
requiring a protective response at
variance with a ure required to
be followed by the licensee. Also,
performance of routine surveillance
testing, which might fall due during an
emergency, could either divert the
attention of the operating crew from the
e ergency or cause the loss of
equipment needed for proper protective
action.

Technical specifications or license
conditions can be amended by NRC, and
the rul¢ Is not intended to apply In
circumstances where time allows this
process to be followed. The rule would
apply only to those emergency
situations where action by the licensee
is required immediately to protect the
public bealth and safety—action which
may be contrary to a technical
specification or a license cendition.

It is the intent of the rule to allow
deviations from license requirements
only in the special circumstances
described. It is not Intended that
licensees be allowed to deviate from
procedures and other license
requirements where these are
applicable.

For these reasons, the Commission

believes that there should be a specific
provision in the Commission's rules

clearly indicating that a licensee may
take reasonable action that departs from
a license conditipn or technical
specification in an emergency when
such action is immediately needed to
protect the public health and safety.
The rule also requires a licensee,
under § 50.72, to notify the NRC
Operations Center by telephone of
emergency circumstances requiring it to
take any action that departs from a
license condition or a technical
specification. When time permits, the
aotification is made before the
otective action Is taken: otherwise, it
made as soon as possible thereafter.
ae impact of this reporting requirement
a licensees is expected to be negligitile.
The rule follows the recommendation
in NUREG-0618, “Report of Special
Review Group, Office of Inspection and
Enforcement on Lesson Learned from
Three Mile Island’ ' the NRC establish
and announce a firm policy regarding
the applicability of the license under
emergency circumstances, with certain
exceptions discussed below.

(a) The rule does not require that departure
from a license condition or technical
specification have the concurrence of the
mos! senior licensee and NRC personnel!
available at the time before the departure.

While the Commission certainly does not
disagree with the generc’ concept that the
most senior licenses personnel available at
the time should be Involved. the rule specifies
that such action shall be approved by a
licensed senior tor as & minimum and
does not go jnto detail as to which
additional persons should be Involved Uf time
permits or which persons should be involved
under other circun.stances. The
respoasible for safe operation of the facility
are already identified in the facility license
and ting procedures.

m) rule does not require the
concurrence of NRC personnel. Recelving the
“concurrence” or “spproval” of NRC
personnel would amount 10 a license
amendment using procedures contrary to
those existing for amendments. The rule
specifically applies to emergency situations
where immediate action (s needed and time
is not avallable for a license smendment.
Requiring the concurrence of NRC personnel
available at the time tends to shift the burden
of safety from the licensee to NRC—con
to the rule’s intent. It could also shift the
burden to NRC personnel on site who may be
unqualified to ~oncur in @ proposed licenses
action.

NUREG-0818 s avallable for inapection and
copying for a fee at NRC Public Document Room,
:\mmw.w‘h G:;‘.m-u
by walag & GPO Deposit Account. MasterCard o
Visa by calling the NRC/GPO Sales Offics o (301)

50-SC-81

The rule was published as a proposed
rule in the FeJeral Register on August
18, 1982 (47 FR 35096). A sixty-day
comment period expired on October 18,
1962

A total of thirty-seven responses were
received, representing thirty-nine
organizations or persons. Respondees
Included: licensees of power reactors
(24). individuals (5), research reactor
licensees (2). niclear steam system
suppliers (2), professional organizations
(2): and one response each from: a law
firm. a State, a labor union, and an
architectural-engineering firm. Copies of
comments received by the Commission
In response to the notice of proposed
rulemaking may be examined in the
Commission’s Public Document Room at
1717 H Street, NW., Washington, D.C.
(file PR-50, 47 FR 35096).

The vast majority of the commenters
(thirty-seven) were (n favor of the rule.
Many expressed enthusiastic support.
Only two commenters believed that the
rule should not be adopted. Eight
commenters believed the rule should be
issued as proposed. Howeyer, as &
result of comments received by others,
some changes have been made, as
discussed below.

One commenter pointed out the
similarity between the proposed rule
and the so-called "Ceneral Prudential
Rule” contained in both the
International Regulations for Preventing
Collisions at Sea, 1972, and the Inland
Navigational Rules Act of 1880. The rule
is identical io each and states:

L1 construing and complying with these
Rules due regard shall be had to all dangers
of navigation and collision and to any special
circumstances. Including the limitations of
the vessels involved. which may make a
departuce from those rules necessary to avold
{mmedia‘e danger. (Rule 2(b)).

The commenter added that a
Commanding Officer (of & naval ship) s
permitted to deviate from written rules
to the extent necessary to save his ship,
and thal there is ample precedent for the
proposed NRC rule.

It is aleo very similar to & rule of the
Federal Aviation Administration (FAA)
governing the operation of aircraft, 14
CFR 1.3, which states tha “[Ijn an
emergency requiring immediate action,
the pilot In command may deviate from
any rule * * * to the axtent necessary to
meet that emergency. Each pllot n
command who deviates from a rule
* ¢ * ghall upon the request of the
Administrator, send a written report of
that deviation to the Administrator.”

The Commission had both the General
Prudential Rule and the FAA rule In
mind when it framed the proposed NRC
rule. Further, it is clear that Congress

April 29,1983
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believes that licensees have anthonty to
take whatever action is necessary to
respond t emergencies involving
imminent threat to public heatth and
safety. HR. Rep. No. 87-884, 97th Cong..
2d Sess. 38 (1982). The rule codifies and
clarifies this authority.

In sddition to seeking the wsual public
comment as o any & of the
proposed rule, the Federal Register
Notice of the proposed rule stated:

The proposed rule does not provide
significant guidance to Part S0 icensees for
identifying those situations in which
deviations from license conditions or
technical specifications are allowsble »
sddition. the proposed rule and the
supplementary information does wot coctain
standards to be used by the NRC stafl ia
determining whether (o take enforcement
action against Part 50 licensees who deviate
from license conditions or technical
specifications in these types of siteations.
The Commission particularly salicits
comments on these two areas.

Thirty-four comments were received
in response to this request, and most
were strongly opposed to the
Commission providing additional
deviation guidance or enforcement
standards.

As for deviation guidance, one
comment, which was opposed to such,
was typical: “{w]e do not believe that it
is feasible to provide detailed gnidance
as to when deviations are permissible.
The whole purpose of the
amendments is to provide flexibility in
situations that cannot be anticipated.
Any effort to provide more detailed
standards is like'y to defeat that
purpose by uzintentionally excloding e
situation in which a deviation s
necessary or sppropriste.”

The Commission agrees with this
comment, and feels that any attempt to
define in more detail the precise
circumstances under which a deviation
is permissible is bound to exclude &
circumstance where deviation might be
entirely appropriate. Whereas the
conditions under which a deviation is
allowed are not described at length,
nevertheless, the deviation criteria are
quite specific the Licensee must be faced
with an situation in which
complianse with the license is posing &
barrier to effective protective action and
rapid protective action is needed.

sed on the foregoing and public
comments received, no changes have
been made to the rule with respect %o
the conditions ender which the rale may
be invoked.

In response 10 the Commission’s
for comments on the need for
orcernent standards, most

commenters stated that the matter of
enforcement should be basod on the
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specific circumstances surrounding the
event, and that enforcement standards
would be difficult to frame for the
unusual circumstances under winch the
rule might be ased. One commenter
pointed om that enforcement standards
would tend to limit actions that coold or
could not be taken, and thereby serve to
r‘ovidc deviation guidance which most

t was inappropriate (discuseed
sbove).

The Commission has concluded that
enforcement standards, as such, are not
needed. The Commission agrees that
providing such standards would tend to
define the circumstances under which
the rule could be uved (deviation
rn‘dnna\, As discussed above, this has

»en to be andesirable.

The rule does, however, contain
implicit enforcement guidance. The NRC
would review a licensee s ase of the rule
10 determine answers to the foflowing

types of Boas.
a Didmam have to sct
immediately to avert possible adverse

conut;uenc. to the poblic bealth and
saf

e

b.%n adequate or equivaleat
protective aclion tha! is consisten! with
the license immediately apparent?

c. Was the action reasonable? Based
on information available at the time did
it serve to prolect the public health and
safety? Did the licensee deviate from its
Yicense only 10 the exlent necessary to
mee! the emergency?

4. Was there time for an amendment
af the license to be approved by NRCY

Answers to these questions should be
adequa‘e to determice if the rule had
been violated Specific enlorcement
action would have to depend oc the
specific circumstances.

Ten persons made comments to the
efTect that overly critical reviews or
overzealous enforcement action
following the use of the rule would
cause licensees Lo hesitate to use the
rule. The Commission agrees with these
comments. The Commission recognizes
that a licensee will need 10 exercise
judgment in applying the rule, and in its
after-the-fact review, it may not agree in
every instance with the licensee's
sctions. However, enforcement actioa
for a violation af the rule will not be
taken unless a licensee's action was
unreasonable considering all the
relevant circumstances having to do

with the )
mrdm\m.mnwatmm
proposed rule contained additional

comments of Commissianer Gilinsky, in
which be stated:

| believe the decislan W operste outside Lhe
Technioal Specifica tons should be made by &
senior reactar operstor since | anderstand
that reactor operalors are oot wrained or

50-8C-82

tested on boih the basis snd importance of
the Technical Spectfications | woald be
interesied ia receiving commenty on this
issue.

Nineteen comments were received in
response 1o this request and most all
agreed that such a decision should be
made, as & minimum, by s licensed
seni.. operator. Those opposed
expressed the opinion that such
concurrence should not be mandatory or
that higher concurrences should be
obtained if possible.

A minor clarilying change to the rule
has been made in respoase 1o these
comments and another which stated
that the rule was confusing because the
first paragraph of the proposed rule
discussed Jicensees and the second
discussed operators. The second
paragraph now reads. “Licensee action
permitted by paragraph [x) of this
section shall be approved, as 8
minimum, by a licensed sensor
operator.” This change makes it clear
that if a licensee lakes emergency action
allowed by paragraph [x). such action
must be approved by, at least, & licensed
senior operator acting for the licensee.
Under the provision. any licensed senior
operator (licensed for the unit invalved)
would be sullicient. However, as one
commenter pointed oul, mare senior
licensee persannel would probably be
available. If so, the decision to depart
from the license in an emergency would
pass to them [as higher autborities o the
chain of command). U, bowever, an
emergency requiring prompt action
should occur on & back shill, no licensee
representative higher in the chain of
command is likely to be available. To
require other approvals could serve to
defeat the purpose of the rule.

One commenter stated that the rule
should provide for deviations from the
NRC regulations as well as license
conditions and technica! specifications.
This was intended. end the language of
numerous comments indiceted tha! this
was understood. Each license issued is
subject to all applicable rules,
regulations and orders of the
Commission. This is stated in the license
itself and also in 10 CFR 50.54(h) as &
condition of the license. Therefare, the
rule does apply to NRC rulea,
regulations and orders as well.

Three comments were received
regarding the applicability of the rule in
situations where damage w0 the facility
or injury 1o personne! might be involved
For the reasons discussed above, the
rule does not contain explicit deviation
guidance or examples. Nevertheless, the
threat of injury to personne! would be
an appropriate example. Ag for invoking
the rule to prevent damage to the facility
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or machinery, it would depend on the
¢ clrcumatances of the emergency.
rule does not apply to machinery or
the facility, per se, but would apply if
suchd is tied to & possible
adverse effect or public health and
salety.

One commenter suggested that the
Commission emphasize the permissive
nature of the rule by explaining that its
use [s totally discretionary, that
licensees need not lnvo:xo it even in an
emergency, and that failure to invoke
the rule would r ot constitute a violation
of NRC requirements for which an
enforcement action may be brought.
This comment was not accepted.
Whereas the language of the rule is
permissive in nature, licensees are
responsible for operating their facilities
in such a manner as to protect the public
health and safety. If, in an emergency,
protective action is needed (and no
action consistent with the license that
can provide ddequate or equivalent
ﬂrobcﬂon is Immediately apparent) the

censee would be obliged to take the

rolective action that deviates from the
cense. Viewed (n this sense, use of the
rule is not optional.

One commenter suggested that the
visions of the rule be placed in the
acility operating license indicating that

Technical § cations are not
intended to prevent a licensee from
undertaking, during the course of
emergency conditions, any action
necessary to protect public health and
safety. No changes to the rule have been
made in response to this comment. First,
a4 stated above, the rule applies not
only to technical specifications, but any
NRC requirement, o 3., ations, rules,
license conditions, or cal
specifications. Second, 1t |s not
necessary to place the statement into
the omdng license itaslf, sinoe it ts
boln.;ublu ed as & rule In § 50.54,
“Conditions of licenses.” By so doing,
the rule applies to all opersting licanses.

A commenter suggested that a po
statement to the same safe effect d
bebetter than a rule. This was not
accepted, since the Commission believes
that it would be (nappropriate to lssus &
policy statemant in conflict with a rule.

Only two commenters were not in
favor of the rule. One comment stated
that the rule would be abused. The
Commission disagrees with this
comment, noting that several saleguards
have been bullt into the rule to prevent
this. Piret, licensees must notify the NRC
by lo?lon when the rule (s used.
Becond, the NRC may require writtan
statements from a licensee concerning
its actions after use of the rule. Ons
commanter agreed tha! these provisions

p;:mdod adequats safeguards against
abuse.

Two commenters suggested that
written notice to the Commission of use
of the rule should be mandatory. It Ls
highly likely that a written report would
be required since most violations of the
license or technical specifications do
require a written report. To the extent
that the Commission's information
needs related ‘o the event are not met,
the Commission would require
additional (nformation, as provided for
in the rule. A mandalory written report
is therefore not deemed essential.

One commenter stated that the
reporting requirement “When time
permits, the notification (of the use of
the rule) shall be made before the
protective action s taken * * *" was
inconsistent with the use of the term
“immediately needed” language of the
rule, and implied that a prior report
should not be required at all. In
response, the Commission notes that all
power reactors have dedicated
telephones connected dlncdlr to the
NRC Operations Center at all times,
and, under mos! circumstances under
which the rule might need to be used,
the licenses would be (n contact with
the NRC Operations Center anyway.
Therefore, most emergency situations
would allow time to make a prior
notification to the NRC, considering the
ease and speed that it could be done.
Becond while the term “{mmediately”
a8 used (n the rule (s not deflned, It
could (nvolve a period of hours as the
emergency develops, and certalnly a

riod of time that (s too short to permit

C approval of a change 10 the [icense
before the action must be taken (as
stated sarlier). Therefore, there is not
necessarlly an Inconsistency between
the prior report and the of the
need for action. I, however, thers is no
time for a prior report, It (s not required.

One commenter stated that the rule
constituted an admission that NRC rules
and Ucenses are not adequate: another
stated that the rule shows that NRC
rules have become unwieldy. The
Commission does not agree with these
comments, and believes the lssuance of
the rule will result (n Increased
protection to the public health and
safety. Any attempt to define NRC
requirements to cover all conceivable
circumstances, as discussed earlier (s
bound to fall, and would result in
unwieldly regulations.

One comment noted an apparent
inconsistency between the rule (which
admits that unanticipated circumstances
can occur during the course of
emeargencies that may call for responses
different from any considered during the

60-SC-83

course of loansing) and the
admissibility of intarvenor contentions
that are denied litigation at « hearing on
the basis that such senarios are
incredible or 80 unlikaly as to be barred
from ltigation.

The Commission. In issuing this ruls,
takes no position whatever as 1o the
merit of any contention involving
emergency circumstances that could be
postulated at a nuclear facility. Rather,
the rule assumes that special
circumstances have occurred which
makes use of the rule necessary to
protect the public health and safety.

A commenter suggested that use of
the rule be tied to the “genaral
emergency” emergency classification,
l.e., that the rule should apply only when_
& general emergency has been declared
by the licenses. This comment was not
acceptod. Emergencies can develop
rapidly. Use of the rule should not be
encumbered by administrative
prerequisites.

A commenter proposed that a large
fee—ap to one million dollars—be
charged for use of the rule. The thrust of
the comment was (o snsure that
violation of NRC requirements be
carefully considered Another suggested
bolding hearings after the emargency to
determine Justifications for use of the
rule and (o ses If other actions could
bave been taken. As stated earlier, the
Commission bolmm'thl the n&o."
contalns adequate safeguards. fore
thess comments ware not adopted.

‘Finally, a commenter suggested that
an evaluation be made of each instance
in which a deviation was made to
prevent possible future need for similar
deviations. The Commission will review
each use of the rule both to confirm that
the ntent of the rule was satisfed and
als0 (o analyze the circumstances
leading to the emergency to see what
permanent corrective action may be

appropriats.

Regulatory Analysis
The Commission has &npmd .
regulatory analysls for this regulation

The analysis examines the costs and
benelita of the rule as considered by the
Commission. A copy of the regulatory
analysis s avallable for napection and
copying for a fee at the NRC Public
Wathington DIC. bingls sopes f 63
(] on, D. e coples

analysis may be obtained from Charles
M. Trammell I, Offioe of Nuclear
Raactor kegulation, U.S. Nuclear

atory Commission, Washington,
D.C. 20885, Telaphrne (301) 483-7388.

Aprll 29, 1983
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Paperwork Reduction Act Statement

The information collection
requirements contained in this
regulation have been approved by the
Office of Management and Budget: OMB
approval No. 3150-0011.

Reguiatory Flexibility Certification

In accordance with the Regula
Flexibility Act of 1980, 5 U.S.C. b
the Commission hereby certifies that
these regulations will not, if
promulgated, have a significant
economic impact on a substantial
number of small entities. These
regulations affect licensees that own
and operate n: clear utilization facilities
licensed under sections 103 and 104 of
the Atomic Energy Act of 1854, as
amended. The amendment serves to
clarify the ap i cability of license
conditions a-. technical specifications
In an emerg. ‘cy. The clarification
would be incorporated as a condition of
the respective operating licenses, and
would require no action on the part of
licensees. Accordingly, there is no new,
significant economic impact on these
licensees: nor do these licensees fall
within the definition of small businesses
set forth in section 3 of the Small
Business Act, 15 U.S.C. 832, or within
the Small Business Size Standards set
forth in 13 CFR Part 121.

List of Subjects in 10 CFR Part 50

Antitrust, Classified information, Fire
prevention, Intergovernmental relations,
Nuclear power plants and reactors,
Penalty, Radiation protection, Reactor
siting criteria, and Reporting and
recordkeeping requirements.

Pursuant to the Atomic Energy Act of
1054, as amended, the Energy
Reorganization Act of 1874, as amended,
and section 553 of Title 5 of the United
States Code, the following amendments
to Title 10, Chapter L, Code of Federal
Regulations, Part 50 are published as @
document subject o codification.

48 FR 14864
Published 4/6/83
Etfective Date 5/6/83.

The Commussion specifically requests
commaents on this interim final rule

by 5/6/83. Comments received sfter
this date will be considersd if it s
practicsl to do so. but sssurance of
considerstion cannot be given

axcept a8 to commants recenved on

or before this date.
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10 CFR Part 50

Standards for Determining Whether
License Amendments invoive No
Significant Hazards Considerations

aaency: Nuclear Regulatory
Commission.
ACTION: Interim final rule.

SUMMARY: Pursuant to Public Law 87~
415, NCR is amending its regulations to
specify standards for determining
whether requested amendments to
operating licenses for certain nuclear
power reactors and testing facilities
involve no significant hazards
considerations. These standards will
help NRC in its evaluations of these
requests. Research reactors are not
covered. However, the Commission is
reviewing the extent to which and the
way such standards should be applied
to research reactors.

EFFECTIVE DATE: May 6, 1883, The
Commission specifically requests
comments on this interim final rule by
May 8, 1983. Comments received after
this date will be conaidered if it is
practical to do so, but assurance of
consideration cannot be given excep! as
to comments received on or before this
date.

ADORESSES: Written comments should
be sent to the Secretary of the
Commission, U.S. Nuclear Regulatory
Commission, Washington, D.C. 20555,
Attention: Docketing and Service
Branch. Copies of the documents
discussed in this notice and of the
comments received on the proposed rule
and interim final rules may be examined
in the Commission's Public Document
Room at 1717 H Street, NW,,
Washington, D.C.

FOR FURTHER INFORMATION CONTACT:
Thomas F. Dorian, Esq., Office of the
Executive Legal Director, U.S. Nuclear
Regulatory Commission, Washington,
D.C. 20555. Telephone: (301) 452-8680.
SUPPLEMENTARY INFORMATION:

Introduction

Pursuant to Public Law 87-415, NRC
must promulgate, within 80 days of
enactment, regulations which establish
(a) standards for determining whether
an amendment to an operating license
involves no significant haza
considerations, (b) criteria for providing
or, in emergency situations, for
dispensing with prior notice and
reasonable opportunity for public
comment on any such determination,
and (c) procedures for consultation on
any such determination with the State in
which the facility involved is located.

Proposed regulations to specify
standards for determining whether
amendments to operating licenses or
construction permits for facilities
licensed under §§ 50.21(b) or 50.22
(including testing facilities) involve no
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significant hazards conaiderations (item
(a) sbove) were published for comment
in the Federal Register by the
Commission on March 28, 1880 (45 FR
20491). Since the Commission rarely
issues amendments lo construction
permits and has never issued &
construction permit emendrcent
involving a significant hazards
consideration, it has decided not to
apply these standards to amendments to
construction permits and to handle these
case-by-case. This s in keeping with the
legislation which applies only to
operating license amendments.
Additionally, these standards will not
now be applied to research reactors.
The Commission is currently reviewing
whether and how it should apply these
or similar standards to research
reactors. In sum, the interim final rule
will amend Part 50 of the Commission’s
regulations to establish standards for
determining whether an emendment to
an operating license involves no
significant hazards consideration.

The rule takes account not only of the
new legislation but also the public
comments received on the proposed
rule. For the sake of clarity, affected
prior legislation as well as the
Commission's regulations and practice
are discussed as background
information.

Simultaneously with the promulgation
of these standards in § 50.92, the
Commission is publishing an interim
final rule which contains criteria for
providing or, in emergency situations,
for dispensing with prior notice and
reasonable opportunity for and public
comment on a determination about
whether an amendment to an operating
license involves a significant hazards
consideration (item (b) above). This rule
also specifies procedures for
consultation on any such a
determination with the State in which
the facility involved is located (item (c)
above). The rule appears separately in
the Federal Register.

These regulations are issued as final,
though in interim form, and comments
will be considered on them. They will
become effective 30 days after
publication in the Federal Register.
Accordingly, interested persons who
wish to comment are encouraged to do
80 at the earliest possible time, but not
later than 30 days after publication, to
permit the fullest consideration of their
views,

Background
A. Affected Legislation, Regulations ard
Procedures

When the Atomic Energy Act of 1954
(Act) was adopted in 1854, it contained
no provision which required a public

-
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CHARLES M. TRAMMELL
FOR SIGNATURE OF:

EXECUTIVE DIRECTOR

ROUT ING:

REQUEST INFO RE 10 CFR 50,54 (X) AND (Y) WHICH MINOGUE
ALLOWE OPERATOR OF NCLILEAR REACTOR TO DEVIATE TAYLOR
FROM TECHNICAL SPECIFICATIONS DURING AN EMERGENCY GCUNNINGHAM
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PAUL SIMCN COMMITTEES:
AUmO'S LABOR AND HUMAN RESOURCES

United States Senate

WASHINGTON, DC 20510

RULES AND ADMINISTRATION

July 17, 1985

Mr. Charles M. Trammell III

Office of Nuclear Reactor Regulation
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Dear Mr. Trammell:

I am interested in learning about the 1983 regulation 10 CFR
50.54 (x) and (y) which permits the operator of a nuclear
reactor to deviate from technical specifications during an
emergency situation. What is the background of this regulation?
Why has it been imposed?

It is my understanding that the technical specifications

of a nuclear generating plant are derived from the physical
design of the plant itself. Any deviation from the technical
specifications would seem to be illadvised even in an emergency
situation.

Your comment concerning this re%ulation would be appreciated.
Please respond to my Chicago office, Attn: John Weinberger.

Thank you for your attention to this matter.

UL SIMOXN
ited States nator

230 8. Dearborr® St., #3892
Chicago, IL. 60604
(312) 353-4952

PS/jrw
EDO ==~ 000852
230 S Deansonn 3 WesT Owo CariToL PLAZA 250 WeEST Cueray
Kiuczynsx: BLog, 387u FLoom Suire 1 Room 116-8
CHicauo, IL 60604 SPRINGFIELD, IL 62701 CAFBONDALE, IL 62801
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> The Honorable Paul Simon
United States Senatef
230 South Dearborn Street, #3892
Chicago, I11inois 60604

Dear Senator Simon:

This 1s in response to your letter of July 17, 1985 to Mr. Trammell of the
NRC staff which asked several questions about the NRC rule that permits
deviations from the technical specifications for a nuclear plant under
certain emergency circumstances.

We have enclosed a cogy of the Statement of Consideration which was
published with the rule when it was issued. We believe you will find the
enclosure fully responsive to your questions,

Sincerely,

M T.A Rehm

William J. Dircks
Executive Uirector for Operations

Enclosure:
Statement of Consideration

Distribution:
Central File
NRC & LPDRs w/cpy of incoming

EDO #000852

EDO Reading

HDenton/DEisenut

ORB#3 Green ticket file (w/copy of incoming)

OELD

OCA 53;

SECY(3

WDircks

LMullev

GLainas/DNottingham

HThompson/MJambor

CTrammell w/cy of incoming

PKreutzer

ORB#3 Rdg

*See previous white for concurrences

ORB#3:DL ORB#3:DL ORB#3:DL OELD AD:0OR:DL NRR
PKreutzer CTrammell;ef EButcher GCunningham GLatnas . DEisenhut
7/26/85 7/26/85 7/26/85 7/31/85 7/30/85 / /85
D:NRR OCA EDO

HDenton WDircks

/ /85 / /85 / /8BS
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submit reports of plan changes which do
not decrease saleguards effectiveness to
NRC regional offices. This action is
being taken as part of the ’
implementation of the NRC regional
licensing program under which
responsibility for certain categories of
sction bas been delegated to Regional
Administrators. The amendments are
necessary (o inform curent or
prospective licensees of current NRC
practice and organization.

LFFECTIVE DATE February 8 1963

POR FURTHER INFORMATION CONTACT:
Martin Levy, Office of Nuclear Material
Salety and Saleguards, US. Nuclear
Regulatory Commission, Washington,
DC, Telephone: (301) 427-4024.
SUPPLEMENTARY INFORMATION: The
Nuclear Regulatory Commission is
samending its regulations concerning the
reviews of reactor security and
contingency plan s
transportation physical protection plan
changes, and special nuclear material
facility security, contingency and
material control and accounting program
changes where the plan or program
changes do not decrease effectiveness.
These amendments are being made to
reflect curremt NRC practices and
sssigned responaibilities under the NRC
regional licensing program. The revised
provisions, 10 CFR 50.54(p). and 70.32
(c). (d). (e), and (g). specify that
notification as to changes to certain
security and continsoncy plans and
material control and accounting
programs in Regions | and II be sent to
the cognizant regional office
commencing February 9, 1983, As of
October 1, 1983, notification as to
changes in certaln security and
contingency plans and material control
and sccounting programs in sl regions
will be sent to the cognizant regional
offices. With respect to the specific
actions delegated to the Regional
Administrators, the revisions to the
ng.cl;uom are intended 1o state exactly
w functions are now assigned to the
Regional Administrators as their total
responsibility under the Commission's
regionalization program and when these
responsibilities become effective.

The basic delegation of authority for
the Regional Administrators is
contained in NRC Manual Chapter 0128
The general delegation requires
suppiementation, however, as n;odk
functions are transferred to the Regional
Offices. The amendments contained
hereln meet the requirement for such
supplementation.

The changes to 10 CFR 50.54(p) and
70.32 (c), (d). (e). and (g) are
nonsubstantive amendments. They
simply change the entity to which
certain notices are sent and the dates
that the change becomes efTectiys.

Since the amendments relate to minor
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matters of agency organization and

ure, notice of proposed
rulemaking and public procedure
thereon are unnecessary under S USC
553. For the same reason good cause
exists for making the amendments
efTective upon publication in the Federal
Regisler withoul the customary thirty
day notice.

Paperwork Reduction Act Statement

The information collection
requirements contained in this
regulation have been approved under
OMB clearance numbers 3150-0011,
3150-0008.

List of Subjects
10 CFR Port 50

Antitrust, Classified information, Fire
prevention, Intergovernmenta! relations,
Nuclear power plants and reactors,
Penalty, Radiation protection, Reactor
siting criteria, Reporting and
recordkeeping requirements.

10 CFR Part

Hazardous materials—Transportation,
Nuclear materials, Packaging and
cootainers, Penalty, Radistion
protection. Reporting and recordkeeping
requirements, Scientific equipment,
Security measures, Spocm nuclear
material

Pursuant to the Atomic Energy Act of
1954, as amended, the Energy
Reorganization Act of 1974, as amended,
and 5 US.C. 552 and 553, the following
amendments to 10 CFR Parts 50 and 70,
are published as a document subject to
codification

48 FR 8256
Published 2/28/83

10 CFR Parts 50 and 70
Regional Licensing Reviews

Correction

In FR Doc. 83-3326 beginning on page
5886 in the (ssue of Wednesdey,
February 0. 1963, make the following
corrections.

On page 5887, first column, § 70.32
(c)(1). eighth line from the bottom,
“discribed” should read “"described™;

second column. paragreph (d). sixth line,

“§ 80.22(g)" should read "§ 70.22(g)":
‘third column. paragraph (g). eighth line,
“licensees” should read "licensee”; and
in the sixth line from the bottom.
“70.30(g)" should read “73.30(g)"

60-SC-80

3>48 FR 13966

Published 4/1/83.
Effective 6/1/83

10 CFR Part 80

Applicabiiy of License; Conditions
and Technical Specifications in an
Emergency

AGENCY: Nuclear Regulatory
Commission.

AcTon: Final rule.

suMMARY: The Nuclear Regulatory
Commission ls amending its regulstions
to clarify that all Part 50 licensees may
take reasonable actian that departs from
a license condition or technical
specification in an emergency when this
action is immediately needed to protect
the pablic health and safety. The rule is
being issued because NRC regulations
currently do not permit deviations from
license conditions or technical
specifications under any conditians.
Emergency situations can arise, though.
during which a license condition or a
technical specification could prevent
necessary protective achion by the
licensee. The rule allows this action to
be taken in emergency circumstances.

EFFECTIVE DATE fune 1, 1983

FOR FURTHER INFORMATION CONTACT:
Charles M. Tramme!! 1IL. Office of
Nuclear Reactor Regulation, US.
Nuclear Regulatory Commission,
Washington, D.C. 20555 (Telephone:
301-492-7389).

SUPPLEMENTARY INFORMATION: The rule
clarifies the regulations in 10 CFR Part
50 by providing that a licensee may take
reasonable action that departs from a
license condition or a technical
specification in an emergency when
such action (s immediately needed to
protect the public health and safety.

At present, NRC regulations do not
permit deviations from license
conditions or technical specifications
under any circumstances. Emergencies
can arise, though, during which
compliance with a license condition or &
technical specification could prevent
necessary action by s licensee lo protect
the public health and salety. Licensees
are understandably reluctant to take
actions contrary (o their licenses.
Absolute compliance with the license in
emergencies can be a barrier to effective
protective action by a licensee.

Technica! specifications contain &
wide range of operating limitations and
req.‘rements concerning actions ‘o be
taken if certain systems fail and if
certain parameters are exceeded. The
bulk of technical specifications are
devoted to keeping the plant parameters
within safe bounds and keeping safety
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equipment operable during normal
operation. However, technical
specifications also require the
implementation of & wide range of
operating procedures which go into
great detail as 1o actions to be taken in
the course of operation to maintain
facility safety. These procedures are
based on the various conditions—
pormal, transient and accident
conditions—analyzed as part of the
licensing process. Nevertheless,
unanticipated circumstances can occur
during the course of emergencies. These
circumstances may call for responses
different from sny considered during the
course of lice sing—e g.. the need to
isolate the accumulators to prevent
nitrogen injection to the core while there
was still substantial pressure In the
primary system was unforeseen in the
licensing process before TMI-2; thus, the
technical specifications prohibited this
action. Special circumstances requiring
a deviation from license requirements
are not necessarily limited to transients
or accidents not analyzed in the
licensing process. Special circumstances
can arise during emergencies involving
multiple equipment failure or coincident
accidents where plant emergency
procedures could be In conflict, or not
applicable to the circumstances. In
addition, an accident can take a course
different from that visualized when the
emergency procedure was written, thus
requiring a protective response at
variance with a procedure required to
be followed by the licensee. Also,
performance of routine surveillance
testing. which might fall due during an
emergency, could either divert the
attention of the operating crew from the
emergency or cause the loss o1
equipment needed for proper protective
action.

Technical specifications or license
conditions can be amended by NRC, and
the rule is not intended to apply In
circumstances where time allows this
process to be followed. The rule would
apply only to those emergency
situations where action by the licensee
is required immediately to protect the
public bealth and safety—action which
may be contrary to a technical
specification or a license candition.

It s the intent of the rule to allow
deviations from license requirements
only in the special circumstances
described. It is not intended that
licer:sees be allowed to deviate from
procedures and other license
requirements where these are
applicable.

For these reasons, the Commission

believes that there should be & specific
provision in the Commission's rules

clearly indicating that a licensee may
take reasonable action that departs from
a license conditipn or technical
specification In an emergency when
such action is Immediately needed to
protect the public health and safety.

The rule also requires a licensee,
under § 50.72 to notify the NRC
Operations Center by telephone of
emergency circumstances requiring it to
take any action that dcpcr:qlrom B
license condition or a technical
specification. When time permits, the
notification is made before the
protective action is taken: otherwise, it
is made as soon as possible thereafter.
The impact of this reporting requirement
on licensees is expected to be negligible.

The rule follows the recommendation
in NUREG-0618, “Report of Special
Review Group, Office of Inspection and
Enforcement on Lesson Learned from
Three Mile Island”' the NRC establish
and announce a firm policy regarding
the applicability of the license under
emergency circumstances, with certain
exceptions discussed below.

(#) The rule does not require that departure
from a license condition or techaical
specification have the concurrence of the
mos! senior licensee and NRC personnel
avallable at the time before the departure.

While the Commission certainly does not
disagree with the general concept that the
mos! senior licensee personnel available at
the Ume should be involved. the rule specifies
that such action shall be approved by a
licensed senior operstor as & minimum and
does not go jnto detall as to which
additional persons should be involved If time
permits or which persons should be Involved
under other circumstances. The
respoasible for safe operation of the facility
are already identified in the facility license
and implementing procedures.

(b) The rule does not require the
concurrence of NRC personnel. Receiving the
“concurrence” or “approval” of NRC
peronnel would amount 10 & license
amendment using procedures contrary to
those existing for amendments. The rule
specifically applies to emergency situations
where immediate action (s needed and time
is not available for a license amendment.
Requiring the concurrence of NRC personnel
available at the time tends to shift the burden
of salety from the licensee to NRC—contrary
to the rule’s intent. It could also shift the
burden to NRC personnel on site who may be
unqualified to concur in e proposed licensee
action.

' NUREG-0818 (s avallable for inspection and
copying for a fee ot NRC Public Document Room.

Depoal
Visa by calling the NRC/GPO Sales Office on (301)
4929830 or by sending & check or money order
peayable o Buperintendent of Documents to: Sales

scceplable from Federsl sate. and local
governmen! offioss x
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The rule was published as a proposed
rule in the Federal Register on August
18, 1982 (47 FR 35006). A sixty-day
comment period expired on October 18,
1982

A total of thirty-seven responses were
received. representing thirty-nine
organizations or persons. Respondees
inciuded: licensees of power reactors
(24). Individuals (5), research reactor
licensees (2). nuclear steam system
suppliers (2). professional organizations
(2): and one response each from: a law
firm, & State, a labor union, and an
architectural-engineering firm. Copies of
comments received by the Commission
in response to the notice of proposed
rulemaking may be examined in the
Commission’s Public Document Room at
1717 H Street, NW., Washington, D.C.
(file PR-50, 47 FR 35996).

The vast majority of the commenters
(thirty-seven) were in favor of the rule.
Many expressed enthusiastic support.
Only two commenters believed that the
rule should not be adopted. Eight
commenters believed the rule should be
issued as proposed. However, as &
result of comments received by others,
some changes have been made, as
discussed below.

One commenter pointed out the
similarity between the proposed rule
and the so-called “General Prudential
Rule” contained (n both the
International Regulations for Preventing
Collisions at Sea, 1872, and the Inland
Navigational Rules Act of 1880. The rule
is Identical in each and states:

In construing and complying with these
Rules due regard shall be had to all dangers
of navigation and collision and to any special
circumstances. including the limitations of
the vessels involved which may make a
departure from those rules necessary to avoid
immediate danger. (Rule 2(b)).

The commenter added that a
Commanding Officer (of a naval ship) ls
permitted to deviste from written rules
to the extent necessary to save his ship,
and that there is aruple precedent for the
propesed NRC rule.

It is also very similar to & rule of the
Federal Aviation Administration (FAA)
governing the operation of aircraft. 14
CFR 91.3, which states that “[i]n an
emergency requiring immediate sction,
the pilot In command may deviate from
any rule * * * to the extent necessary to
meet that emergency. Each pilot in
command who deviates from a rule
* * * shall upon the request of the
Administrator, send & written report of
that deviation to the Administrator.”

The Commission had both the General
Prudential Rule and the FAA rule In
mind when it framed the proposed NRC
rule. Further, it is clear that Congress
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believes that licensees have authority to
take whatever action is necessary %
respond t emergencies involving an
imminent threat to public beatth and
safety. HR. Rep. No. 87-884, 97th Cong.,
2¢ Sess. 38 (1982). The rule codifies and
clarifies this authority.

In addition 10 seeking the wsual public
comment as to any aspects of the
proposed rule. the Federal Register
Notice of the proposed rule stated:

The proposed rule does not provide
significant guidance 1o Part S0 licensees for
identifying those situstions in which
deviations from license conditions or
technical specifications are allowable n
addition. the proposed rule and the
supplewentary information does not cottain
standards to be used by the NRC stall in
determining whether (o take enforcement
sction againgt Part 50 licensees who deviate
from license conditions or technical
specifications in these types of witeations.
The Commission particularly salicits
comments on these two areas.

Thirty-four comments were received
in response to this reques!, and most
were strongly opposed to the
Commission providing additional
deviation guidance or enforcement
standards.

As for deviation guidance, one
comment, which was opposed to sach,
was typical: “{w]e do not believe that it
is feasible to provide detailed guidance
as to when deviations are perrmssible.
The whole purpose of the proposed
amendments is to provide fexibility in
situations that cannot be anticipated.
Any effort to provide more detailed
standards is like'y to defeat that
purpose by urintentionally excloding &
situation in which a deviation s
necessary or appropriate ™

The Commission agrees with this
comment, and feels that any attempt to
define in more detail the precise
circumstances under which a deviation
is permissible is bound to exclade &
circumstance where deviation might be
entirely appropriate. Whereas the
conditions under which a deviation is
allowed are not described at length,
nevertheless, the deviation criteria are
quite specific the licensee mus! be faced
with an emergency situation in which
complianse with the license is posing @
bamier to effective protective action and
rapid protective action is needed.

Based on the foregoing and public
comments received, no changes have
been made to the rule with respect %0
the conditions under which the rale may
be invokad.

In 10 the Comnraission's

comments on the need lor
orcement standards, most
commeuters stated that the matter of
enforcement should be based on the
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specific circumstances surrounding the
event, and that enforcement standards
would be difficult to frame for the
unusua! circamstances ander winch the
rule might be gsed. One commenter
pointed out that enforcement standards
would tend to limit actions that coold or
could not be taken, and thereby serve to

rovide deviation guidance which most
f.u was inappropriate (discuswed
above).

The Comnrission has concluded that
enforcement standards, as such, are not
needed. The Commission agrees that
providing such standards would tend to
define the circumstances under which
the rule could be used (deviation

idance) As discussed above, this has
g‘m judged to be andesirable.

The rule does, however, contain
implicit enforcement guidance. The NRC
would review a licensee's ose of the rule
to determine answers to the foflowing
types of ru—

a. Did the licensee have to act
immediately to avert possible adverse
consequences to the pabiic bealth and
safety?

b. Was adequale or equivaleat
protective action that is consisten! with
the license immediately apparent?

¢ Was the action reasonable? Basad
on information aveilable at the time did
it serve to ect the public health and
safety? Did the licensee deviate from its
Yicense only to the exten! necessary to
meet the emergency?

4. Was there lime for an amendment
of the Bicense to be approved by NRC?

Answers to these questions should be
adequa‘e to determice if the rule had
been violated. Specific enlorcement
action would have to depend oa the
specific circumstances.

Ten persons made comments to the
efTect that overly critical reviews or
overzealous enforcement action
following the use of the rule would
cause licensees 1o hesitate to use the
rule. The Commission agrees with these
comments. The Commission recognizes
that a licensee will need 0 exercise
judgment in applying the rule, and in its
after-the-fact review, it may not agree in
every instance with the licensee’s
actions. However, enforcement aclion
for a violation af the rule will not be
taken unless a licensee's action was
unreasonable considering all the
relevant circumstances having 1o do
with the emergency.

The Federal Register Notice for the
proposed rule contained additional
commeants of Commissioner Gilinsky, in
which be stated:

1 believe the decisian W operate outside the
Technical Specificatrons should be made by »
senior reactar operstor since | understand
that reacior operators are pot rained or

50-5C-82

tested on both the basis and importance of
the Technica! Specifications 1 woald be
interesied ua receiviag commenty on this
issue

Nineteen comments were received in
response to Lhis request and most sl
egreed that such a decision should be
made, as a minimum, by a licansed
senior operator. Those opposed
expressed the opinion that such
concurrence should not be mandatory or
that higher concurrences should be
obtained if possible.

A minor clarilying change to the rule
has been made in response to these
comments and another which stated
that the rule was confusing because the
first paragraph of the proposed rule
discussed Jicensees and the second
discussed opervtors. The second
paragraph now reads. “Licensee aclion
permitted by paragraph [x) of this
section sha!l be approved. as &
minimum, by a licensed sensor
operator.” This change makes i clear
that if a licensee lakes emergency action
allowed by paragraph [x). such action
mus! be approved by, at least, a licensed
senior operator acting for the licensee.
Under the provision, any licensed senior
aperator (licensed for the unit invalved)
would be sufficient. However. as cne
commenter pointed oul, mare senior
licensee persannel would probably be
available. If 8o, the decision to depart
from the license in an emergency would
pass o them [as higher autborities in the
chain of command). I, bowever, an
emergency requiring prompt action
should occur on @ back shifl, no licensee
representative higher in the chain of
command is likely to be available. To
require other approvals could serve to
defeat the purpose of the rule.

One commenter stated that the rule
should provide for deviations from the
NRC regulations as well as license
conditions and technica) specifications.
This was intended, snd the language of
numerous comme.ts indicated that this
was understood. Each license issued is
subject to all applicable rules,
regulations and orders of the
Commission. This is stated in the licanse
itsell and also in 10 CFR 50.54(h) as &
condition of the license. Therefare, the
rule does apply to NRC rules,
regulations and orders as well.

Three comments were received
regarding the applicability af the rule in
situations where damage W the facility
or injury to personne! migh! be involved.
For the reasons discussed above, the
rule does not contain explicit deviation
guidance or examples. Nevertheless, the
threat of injury to personne! would be
an appropriate example As for invoking
the rule to prevent damageto the facility
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or machinery, it would depend oa the
xocmc circumetances of the emergency.

e rule does not apply to machinery or
the facility, per se, but would afply if
such damage (s tied to a possible
adverse effect on public health aad
safety.

One commenter suggested that the
Commission empbasize the permissive
nature of the rule by explaining that its
use ls totally discretionary, that
licensees need not (nvoke it even in an
emergency, and that failure to invoke
the rule would not constitute a violation
of NRC requirements for which an
enforcement action may be brought.
This comment was not accepted.
Whereas the language of the rule s
permissive in nature, licensees are
responsible for operating their facilities
in such a manner as to protect the public
health and safety. If. in an emergency,
protective action is needed (and no
action consistent with the license that
can provide sdequate or equivalent
ﬁrotnctlon is Immediately apparent) the

censee would be obliged to take the

rotective action that deviates from the
cense. Viewed in this sense, use of the
rule is not optional.

One commenter suggested that the
rrovmom of the rule be placed in the
acility operating license Indicating that
Technical § cations are not
intended to prevent a licensee from
undertaking. during the course of
emargency conditions, any action
necessary to protect public health and
safaty. No changes to the rule have been
made in response to this comment. Firet,
s stated above, the rule applies not
only to technical specifications, but any
NRC requirement, e g ations, rules,
license conditions, or technical
specifications. Second, It is not
necessary to place the statement into
the operating license (tself, sinoe it is
boln.zublll od ar a rule In § 50.54,
“Conditions of licenses.” By so doing,
the rule applies to all oparating licenses.

A commenter suggested that a poli
statement to the same safe effect would
bebetter than a rule. This was not
accepted, since the Commission believes
that it would be inappropriate o lssue &
policy statemant (n lct with a rule.

Only two commenters were not in
favor of the rule. One comment stated
that the rule would be abused. The
Comum'ssion disagrees with this
comuent, noting that severs) safeguards
have been bullt (ato the rule to prevent
this. Pirst, Licensees must notify the NRC
by telephone when the rule ls used.
Becond, the NRC may require writtan
statements from a licensee conce
Its actions after use of the rule. One
commenter agreed that these provisions

pbmdod adequate safeguards against
abuse.

Two commenters suggested that
written notice to the Commiasion of use
of the rule should be mandatory. It 1s
highly likely that & written report would
be required since most violations of the
license or technical specifications do
require a written report. To the extent
that the Commission's information
needs related to the event are not met,
the Commission would require
additional (nformation, as provided for
In the rule. A mandalory written report
is therefore not deemed essential.

One commenter stated that the
reporting requirement “When time
permits, the notification (of the use of
the rula) shall be made before the
protective action s taken * * *~ was
Inconsistent with the use of the term
“immediately needed” language of the
rule, and implied that a prior report
should not be required at all. In
response, the Commission notes that all
power reactors have dedicated
telephones connected directly to the
NRC Operations Center at all times,
and, under most circumstances under
which the rule might need to be used,
the licenses would be in contact with
the NRC Operations Center anyway.
Therelore, most emergency aituations
would allow time to make a priar
notification to the NRC, considering the
ease and speed that It could be done.
Becond. while the term “immediately”
a8 used (n the rule is not deflned, It
could (nvolve a period of hours as the
emergency develops, and certainly a
period of time that {s too short to permit
NRC approval of a change to the {icense
before the action must be taken (as
stated earlier). Therefors, there s not
necessarlly an Inconsistency between
the prior report and the of the
need for action. If, however, there s no
time for a prior report, It (s not required.

One commenter stated that the rule
conatituted an admission that NRC rules
and licerses are not adequate: another
stated that the rule shows that NRC
rules Jave become unwieldy. The
Commission does not agree with these
comments, and belleves the lssuance of
the rule will result In increased
pro‘ection to the public health and
safety. Any attempt to define NRC
requirements to cover all concelvable
clrcumstances, as discussed sarlier, s
bound to fall, and would result in
unwieldly regulations.

One comment noted an apparent
Inconsistency between the rule (which
admits that unanticipated circumstanoss
can occur during the course of
emergencies that may call for responses
different from any considered during the
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course of ) and the
admissibility of intarvenor coatentions
that are denled litigation at & hearing on
the basis that such senarios are
incredible or 8o unlikaly as to be barred
from litigation.

The Commission, in issuing this rule,
takes no position whatever as o the
merit of any contention involving
emergency circumstances that could be
postulated at & nuclear facility. Rather,
the rule assumes that special
circumstances have occurred which
makes use of the rule necessary to
protect the public health and safety.

A commenter suggestad that use of
the rule be tied to the “general
emergency’ emergency classification,
l.e.. that the rule should apply only when
a general emergency has been declared
by the licensee. This commant was not
accepted. Emergencies can develop
rapidly. Use of the rule should not be
encumbered by administrative
prerequisites.

A commenter proposed that a large
fee—aup to one million dollare—be
charged for use of the rule. The thrust of
the comment was to snsure that
violation of NRC requirements be
carefully considered Another suggested
bolding hearings aher the smergency to
determine justifications for use of the
rule and to see Uf other actions could
bave been taken As stated earlier, the
Commission believes that the rule
contains adequate safeguards. Tharelore
these comments ware not adopted.

‘Finally, a commenter suggested that
an evaluation be made of sach instance
in which a deviation was madae to
prevent possible future need for similar
deviations. The Commission will review
each use of the rule both to confirm that
the intent of the rule was satisfed and
also to analyze the circumstances
leading to the emergency to ses what
permanent corrective action may be

appropriats.
Regulatory Analysis

The Commission has prepared &
regulatory analysis for this regulation
The analysls examines the costs and
benelits of the rule as considered by the
Commission. A copy of the regulatory
analysis ls avallable for inspection and
copyling for a fee at the NRC Public
Document Room, 1717 H Street, NW.,
Washington, D.C. Single copies of the
analysis may be obtained from Charles
M. Trammell 1, Office of Nuclear
Reactor Regulation, U.S. Nuclear
Regulatory Commission. Washington,
D.C., 20888, Telaphone (301) 483-7386.

April 29, 1983
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Paperwork Reduction Act Statement

The information collection
requirements contained in this
regulation have been approved by the
Office of Management and Budget: OMB
approval No. 3150-0011.

Regulatory Flexibility Certification

In accordance with the Regulat,
Flexibllity Act of 1880, 5 US.C. )
the Commission hereby certifies that
these regulations will not, if
promulgated, have a significant
economic impact on a substantial
number of small entities. These
regulations affect licensees that own
and operate nuclear utilization facilities
licensed under sections 103 and 104 of
the Atomic Energy Act of 1954, as
emended. The amendment serves to
clarify the applicability of license
conditions and technical specifications
in an emergency. The clarification
would be incorporated as a condition of
the respective operating licenses, and
would require no action on the part of
licensees. Accordingly, there is no new,
significant economic impact on these
licensees: nor do these licensees fall
within the definition of small businesses
set forth in section 3 of the Small
Business Act, 15 U.5.C. 832, or within
the Small Business Size Standards set
forth in 13 CFR Part 121.

List of Subjects in 10 CFR Part 50

Antitrust, Classified information, Pire
prevention, Intergovernmental relations,
Nuclear power plants and reactors,
Penalty, Radiation protection, Reactor
siting criteria, and Reporting and
recordkeeping requirements.

Pursuant to the Atomic Energy Act of
1954, as amended. the Energy
Reorganization Act of 1974, as amended,
and section 553 of Title 5 of the United
States Code, the following amendments
to Title 10, Chapter 1, Code of Federal
Regulations, Part 50 are published as a
document subject to codification.

48 FR 14864
Published 4/6/83
Etfective Date: 5/6/83

The Commission specifically requests
commants on this interim final rule

by 5/6/83. Comments received after
this date will be considered if it n
practical to do s0, but sssurance of
considerstion cannot be given

except a8 to comments recened on

or before this date.

April 29, 1983

10 CFR Part 50
Standards for De Whether
License Amendments Involve No

Significant Hazards Considerations

AGENCY: Nuclear Regulatory
Commission.
acmion: Interim final rule.

SUMMARY: Pursuant to Public Law 97-
415, NCR is amending its regulations to
specify standards for determining
whether requested amendments to
operating licenses for certain nuclear
power reactors and testing facilities
involve no significant hazards
considerations. These standards will
help NRC in its evaluations of these
requests. Research reactors are not
covered. However, the Commission is
reviewing the extent to which and the
way such standards should be applied
to research reactors.

EFFECTIVE DATE: May 6, 1883. The
Commission specifically requests
comments on this interim final rule by
May 6, 1983. Comments received after
this date will be conaidered if it is
practical to do so, but assurance of
consideration cannot be given except as
to comments received on or before this
date.

ADDRESSES: Written comments should
be sent to the Secretary of the
Commission, U.S. Nuclear Regulatory
Commission, Washington, D.C. 20555,
Attention: Docketing and Service
Branch. Copies of the documents
discussed in this notice and of the
comments received on the proposed rule
and interim final rules may be examined
in the Commission’s Public Document
Room at 1717 H Street, NW.,
Washington, D.C.

FOR FURTHER INFORMATION CONTACT:
Thomas F. Dorian, Esq., Office of the
Executive Legal Director, U.S. Nuclear
Regulatory Commission, Washington,
D.C. 20555. Telephone: (301) 492-8690.
SUPPLEMENTARY INFORMATION:

Introduction

Pursuant to Public Law 97415, NRC
must promulgate, within 80 days of
enactment, regulations which establish
(a) standards for determining whether
an amendment to an operating license
involves no significant hazards
considerations, (b) criteria for providing
or, in emergency situations, for
dispensing with prior notice and
reasonable opportunity for public
comment on any such determination,
end (c) procedures for consultation on
any such determination with the State in
which the facility involved is located.

Proposed regulations to specify
standards for determining whether
smendments to operating licenses or
construction permits for facilities
licensed under §§ 50.21(b) or 50.22
(including testing facilities) involve no
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significant hazards considerations (item
(a) above) were published for comment
in the Federal Register by the
Commission on March 28, 1880 (45 FR
20491). Since the Commission rarely
issues amendments to construction
permits and has never {ssued a
construction permit amendment
involving e significant hazards
consideration, it has decided not to
apply these standards to amendinents to
construction permits and to handle these
case-by-case. This is in keeping with the
legislation which applies only to
operating license amendments.
Additionally, these standards will not
now be applied to research reactors.
The Commission is currently reviewing
whether and how it should apply these
or similar standards to research
reactors. In sum, the interim final rule
will amend Part 50 of the Commission’s
regulations to establish standards for
determining whether an amendment to
an operating license involves no
significant hazards consideration.

The rule takes account not only of the
new legislation but also the public
comments received on the proposed
rule. For the sake of clarity, affected
prior legislation as well as the
Commission's regulations and practice
are discussed as background
information.

Simultaneously with the promulgation
of these standards in § 50.92, the
Commission is publishing an interim
final rule which contains criteria for
providing or, in emergency situations,
for dispensing with prior notice and
reasonable opportunity for and public
comment on a determination about
whether an amendment to an operating
license involves a significant hazards
consideration (item (b) above). This rule
also specifies procedures for
contultation on any such &
determination with the State in which
the facility involved is located (item (c)
above). The rule appears separately in
the Federal Register.

These regulations are lssued as final,
though in interim form. and comments
will be considered on them. They will
become effective 30 days after
publication in the Federal Register.
Accordingly, interested persons who
wish to comment are encouraged to do
s0 at the earliest possible time, but not
later than 30 days after publication. to
permit the fullest consideration of their
views.

Background
A. Affected Legislation, Regulations ard
Procedures .

When the Atomic Energy Act of 1854
(Act) was adopted In 1854, it contained
0o provision which required a public
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United States Senate

WASHINGTON, DC 20510

July 17, 1985

Mr. Charles M. Trammell III

Office of Nuclear Reactor Regulation
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Dear Mr. Trammell:

I am interested in learning about the 1983 regulation 10 CFR
50.54 (x) and (y) which permits the operator of a nuclear
reactor to deviate from technical specifications during an
emergency situation. What is the background of this regulation?
Why has it been imposed?

It is my understanding that the technical specifications

of a nuclear generating plant are derived from the physical
design >f the plant itself. Any deviation from the technical
specifications would seem to be illadvised even in an emergency
situation.

Your comment concerning this regulation would be appreciated.
Please respond to my Chicago office, Attn: John Weinberger.

Thank you for your attention to this matter.

UL SIMON
ited States §enator

230 S. Dearborr® St., #3892
Chicago, IL, 60604
(312) 353-4952
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