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NRC STAFF'S ANSKER TG R. L. ANTHONY/FOE'S PETITION FCR
A STAY OF THE LICENSING BOARD'S ORDER OF JULY 22, 1985
AUTEURIZING THE ISSUANCE OF A FULL POWER LICENSE FOR LIMERICK

I. INTRCDUCTICON

On August 1, 1985 R. L. Anthony/FOE petiticned the Appeal Board for
an immediate stay of the Licensing Board's Fourth Partial Initial Deci-
sion, which authorized the issuance of a full power license for Limerick
Units 1 &nd 2. On August €, 1985 the Apreal Board directed that all
replies to the Anthony/FOE motion should be received no later than the
close of business (5:00 p.m.) August 12, 1685, Y For the reasons set
forth below, the NRC staff (Steff) opposes the Anthony/FOE (FOE) petition

for a stay.

II1. BACKGRQUND
Cn July 22, 1985 the Atomic Sefety and Licensing Board issued its

Fourth Pertial Initial Decisicon in this proceeding. This Partizl Initial

1/ Philadelphia Electric Company (Limerick Generating Staticn, Units 1
and 2), Order (unpublished), (August 6, 1885).




Decision (PID) relates to the offsite emergency planning contentions of
the inmates of the State Correctional Institution at Graterford. A1l of
the other emergency planning contentions reised in this proceeding were
considered and dispcsed of in the Licensing Board's Third Partial Initial
Decision. LBP-85-14, 21 NRC ___ (May 2, 1985). Appeals from the Licens-
ing Board's Third PID are now pending. In its Fourth PID, the Licensing
Board resclved in favor of the Applicant the two admittec contentions
raised by the inmates at Graterford. The decision also authorized the
Director cof Kuclear Reactor Regulation "to issue a full power operating
license for the Limerick Generating Station, Units 1 and 2, counsistent
with the Bcard's decisions in this case and upon making requisite find-
ings with respect to metters not embreced in the Third Partial lnitial
Decision on Offsite Emergency Planning or in this cdecision." PID

at 25. 2/

IT1. DISCUSSION
The requirements for determining whether to grant or deny a stay are

contained in 10 C.F.R. & 2.788(e). =/ In ceciding whether a petitioner

2/ After being briefed on the uncontested issues, the Commission in a

T Vemorendum and Order, cated August €, 1985, cetermined, pursuant to
10 C.F.R., § 2,764, that a stay of the effectiveness of the Fourth
PID was not warrented. CLI-85-15, z2 NRC __ (August 8, 1985).

3/ 10 C.F.R. § 2.788(e) states:

/

‘e) In determining whether to grant or deny &n epplica-
tion for a stey, the Commission, Atomic Safety and Li-

(FOOTNOTE CONTINUED ON NEXT PAGE)
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has setisfied the criteria of 10 C.F.R, €& 2,788(e), it must be recognized

that:

The burden of persuasion on these factors rests on the moving
party. While rno single factor is dispcsitive, the most cru-
cial is whether irreparable injury will be incurred by the
movant absent a stay. To meet the standard of making a
strong showing that it is likely to prevail on the merits of
its appeal, the movant must do more than merely establish
possible grounds for appeal. In acdition, an "overwhelming
showing of likelihood of success on the merits" is necessary
to obtain a stay where the showing on the other three factors
is weak,

Ahlabama Power Company (Joseph M. Farley Nuclecr Plant, Units 1 and 2),

CLI-E1-27, 14 NRC 795, 797 (1981) (footnotes omitted); see alsc, Public

Service Company of Indiana, Inc. (Marble Hill Nuclear Generating Station,

Units 1 ana 2), ALAB-437, 6 NRC 630, €632 (1977); Philadelphia Electric

Company (Limerick Generating Station, Units 1 and 2), ALAB-789, 20 NRC

(FOOTRUTE CONTINUED FROM PREVIOUS PAGE)

censing Appeal Ecard, or presiding officer will
consider:

(1) Whether the moving party has mede a strong showing
thet it is likely to prevail cn the merits;

(2) Whether the party will be irreparably injured un-
less & stey is granted;

(3) khether the granting of & stay would harm other
parties; and

(4) Where the public interest lies.
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1443, 1446 (1984). The Staff will address ezch of the four factors found
in 10 C.F.R. § 2.785(e) in turn. &/

1. Likelihood of Prevailing on the Merits

In its first paragraph, captioned "Strong Showing On the Mer-
its", FOE asserts -- without any citations to the record -- that the
Feurth PID is "legelly flawed" in that it did not ccnsider the require-
ments of 44 C.F.R. & 350.7(b) which provide that:

The exact size and conficuration of the EPZs surrcunding a

perticular nuclear power plant facility shall be determined

by State and local goverrments in consultation with FEMA
Specifically, FOE asserts that "FEMA disclaimed any connection with set-
ting up the EPZ [and that]! [t1he wording above 'shall be determined' does
not allow any exception to this by FEMA or NRC." Petition at 1. FOE
further asserts that [the above regulation] is a requirement in offsite
planning [and] [iln neither the 4th or the 3rd PID did [the Licensing
Board] consider this, making both cecisions flawed." Id. We cannot
agree.

Unlike the reguletion of the Federal Emercency Manzgement Agen-
Cy cited above by FOE, the regulatiocns of the NRC regarding the estab-
lishment of the Emergency Planning Zone (EPZ) co rot contain the express
requirenent for "consultation with FEMA". See e.g., 10 C.F.R,

EE £0.33(g), 50.47(c)(Z), Part 50, Appendix E. Fcwever, under the Com-

4/ In addressing FCE's request for & stey of the Fourth PID en the

g merits, the Staff does not sugoest that FOE has standing to appeal
the findings end conclusions of the Fourth PID with respect toc the
Graterfora Irmates. FOE's standing in this regarc will be addressed
by the Steff in its response to the ecppeals from the Fourth PID.
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Similarly, FOE's unsupported belief thet it will prevail on its
pending appeal of the Licensing Board's denial of its petition to reopen
the record in this proceeding provides no basis upon which to grent this
present Petition. In its June 4, 1985 decision, the Licensing Board re-
Jected FOE's motion to reopen the record based on Applicznt's Semi-Annual
Effluent Release Report and concluded that FOE had "(1) failed to make
the showing required of a party seeking to recpen the record; and
(¢2) feiled to satisfy the five factors for admission of a2 late-filed
contention and the basis and specificity requirements for admission of a
contention." Memorandum and Order &t 13. FCE's present argument here,
stating only that "[w]e believe that the Eoard will reverse [the Licens-
ing Board's] decision and order the record recpened, making the issuance
of a license impossible before the results of &@ hearing on the matter are
issued" (Petition at 1) is neither helpful ncr persuasive and provides
little to support its “Strong Showing on the terits."

Finally, FOE asserts that it believes thét it will prevail on
three cther "appeals" which are pending with the NRC, and thus suggests
that such "appeals" provide & tasis for agranting its present petition.
The three matters relied upon by FOE are: (i) a 10 C.F.R. § 2.206 Peti-
ticn seeking revocation of the low power cperating license issued to the
Limerick facility on October 26, 19€4; !ii) zn oppositien to Applicant's
request for an exemption from the requirerments of 10 C.F.R. § 50, App. E,
IV,F,1; and (iii) an "appeal" to the Cormission from the granting of
eight exemptions to the Applicant from certein requirenents of 10 C.F.R.

Part 50,




e

Contrery to FOE's assertion, none of the zbove "appeals"
provides & basis for the granting cf the present Petition. As to the
first "appeal”, relied upon by FOE, the Director of Nuclear Peactor Regu-
letion issued a decision on July 29, 1985 denying FOE's 2,206 Petition.
DD-g5-11, 22 NRC ___ (July 25, 1985). And under the provisions of
10 C.F.F, § 2.206(c), that Decision will become final ection of the Com-

mission in 25 days of its issuance unless the Commission determines to

review the Decision within that time. Similarly, as to FCE's opposition

to Applicant's request for an exemption from the requirements of 10 C.F.R.

§ 5C, App. E, IV,F,1, on August 8, 1985 the Commission authorized the
iscuence of & full power operating license for the Limerick facility
(CLI-85-15, 22 NRC ___ (August 8, 1985)) which license grented the re-
quested exemption. Finally, with regard to FOE's third "appeal" regard-
ing the jssuance of eight exemptions to the Epplicant from certain
reguiations, the Commission issued an Order on August €, 1SE5 referring
FOE's pleacding to the Director of Nuclear Reactor Regulztion "for appro-
prigte zction." Order at 1.

Thus, while not all of the "appeals" reliecd upon by FOE have
been firally resolved, none of the matters cen be viewed as providing any
suppert for the present Petition.

2. irreperable Harm

This factor is often the most important in determining the need

for @ stav. 8/ FOE argues -- again without any support -- that if

é/’ Phi

lecelphia Electric Company, (Limerick Generating Station, Units 1
2), ALAB-789, 20 NRC 1443 (1984).

and
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Limerick is licensed it will be irreparably injured because of the danger
of accidents, routine releases and financial injury due to losses to the
economy, With regard to FOE's allegaticns concerning the danger from

accidents, the Commission recently denied @ stay request in Diablo Can-

on, steting that "mere exposure to risk, --- does not constitute irrepa-
rable injury if the risk --- is so low as to be remote and
speculative. I In addition, FOE's reasons &re so general in nature as

to provide no support for its request. Accordingly, FOE has not estab-
Tished that it will suffer irreparable injury if its request for a stay
is denied.

. Harm to other Parties

With respect to the question of harm to other parties, FOE
alleges "...PECo stockholders will probably be harmed in the short run,
but in the lorger run will benefit." Thus, FOE acknowledges that the
Fpplicent's interests will be affected by the grant of « stay even though
in the long run it somehow will benefit. As with FOE's treatment of the
other factors necessary for a stay, there is no support for its bare
assertions of a long run benefit tc the Applicant. Moreover, the Licens-
ing foard has euthorized the Director of Nuclear Rezctor Regulation to
issue @ full power operation license for Limerick and the Com “ssion has
voted to meke the Licensing Board's decision immeciately effective.

CLI-85-15, 22 KRC ___ (August €, 1985). A stey at this time, would ad-

7/ Pacific Ges and Electric Company (Diable Cenyon Nuclear Power Plant,
Units 1 and 2), CLI-85-14, August 1, 1985, slip op. at 5.
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versely impact the Applicant's schedule thereby deleyinc operation of
the Limerick facility.

4, The Public Interest

FOE makes no persuasive showing on the public interest factor
and simply asserts that the public interest lies in avoiding economic set-
backs from rate hikes and "PECo instability" if Limerick is licensed.
This is not the first time FCE hes put forth this argument in connection
with @ stay request and the Appezl Board nhas on previous cccasions re-
Jected it.

In ALAE-789 &/ the Appeal Board stated:

...With respect to the economic concerns noted by FOE in this
connection, they are not within the proper scope of issues
Titigated in NRC proceedinrgs. The Commission has just re-
cently reaffirmed its long-held view that a nuclear plant's
possible effect on rates, the utility's sclvency, &nd the
like ic best raised before state economic regulatory egen-

cier Publi. Service Co. of New Hampshire (Seabrock Station,
Univ '), (I 1-84-6, 19 RRC 975 (1984}, . . .

FOE has therefore failed to show that it is likely to prevail

on the merits of its appeal and that it will te irreparably

harmed unless the low-power license is litted. MNor has it

shown that such action is within the public interest.

ALAB-789, at 5-6.

In view of FOE's failure to make a persuasive showing on this

factor as well 2s the other requisite factors (discussed above) necessary
for the issuance of & stay, it is Staff's opinion that FOE has not suc-

cessfully established that the public interest supports its efforts to

g/ Philadelphie Electric Company, (Limerick Generatinc Staticn, Units 1
- end 2) ALAB-789 20 NRC 1443, 1447, (1°€4)
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disturb the effectiveness of the decisions below. 8/ Ccnsideration of
&1l the criteria set forth in 10 C.F.R, & 2.788(e) clearly weigh against

granting the relief requested by FOE.

IV, CONCLUSION
Based on the foregoing, FOE hes failed tc satisfy the requirements
for the issuance of a stay under 10 C.F.R. § 2.788 and its request should
be denied.

Respectfu]]y submitted,

-
<:2:§? 4»n4/4~. 7/7//¢%fi37d2:;_‘

Cfnjam1n H. Voaler
ounsel for NRC Staff

Deated at Bethesda, Maryland
this 12th day of August, 19€5

o

/ See, Floridae Power and Light Compeny (St. Lucie Nuclear Fower Plant,
Unit 2), ALAB-404, 5 NRC 1185, 1188-118¢ (1977).
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