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QPINZION

OPINION BY A e Rl |
PRESIDENT JUDGE CRUMLISE, JR. FILED: October 11, 1985

Por our consideration and resolution herein are
litigcus challenges to the constructisn of facilities to supply
water for cooling a nuclear gernerating station in Limerick,

Montgomery County, Pannsylvania, and mesting the cit{zens'

Teie e

requirements of Bucks andLhanegonory Count{es. .

TLis oconstruction hae inspired widespread publie
discussion and disagreement, Notwithstanding that vocal,
philoacphical and/or pelitical dichotomy, we are obliged and

intend to confine our conesideration to the marits of the legal

issues presented below.
Bucke County and the Neshaminy wWater Resocurces

huthority (NWRA) auppeal a Buzke County Common Pleas Court order
denying their exceptions to {:3 ndjﬁdieacion and decree nisid
which entered a verdict against them and in favor of the
Philadelphia Blectric Company (PECO) and the North Penn (NP)
~and North Wales (NW) Water Authorities.

Daniel J. 3ullivan, a taxpayer, appeals a Bucks
County Common Pleas Coust orce= granting the preliminary
cbjectione of Bucks County and NWRA and dismissing his third
amended complaint.

The purpose of the Point Pleasant water diversion
pProject is to construct a system by which Delaware River water

coula be withdrawn by the Point Ploasant Pumping Scation and
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pumped through a combined transmission rain to the Bradshaw
Reserveir and Pump House (BtldlhlV) whc:o (l) water !or publlc
use by Bucks and Montgomery C°untioo wculd tlov through the
north branch transmission main and aleng the 1osham1ny Creek to
the north branch water treatnent plant whege it would Dbe
pumped, in part, tc NP and NW and (2) supplemental cooling.

watar for P!CO'. Limerick nuolca: qonoratlng ltntlon uuuld be

.‘L“ '_.’ W - ‘;."‘hf)m

u:pod thzouq th- ouot b:unch t:inlnlnllon nain and zlov along
the Perkiomen Creek to the Parkiomen Punp aouio wvhere it would
be withdrawn .and pumped to Limerick. Supplamental cooling
water is necessary because PECO is prohibited from using
Schuylkill River water for sevaral months each year.
PECO and NWRA entared into a Censtruction and
Cperation Agreement by which NWRA agreed toO construct and
maintain the Point Pleasant Pumping station and combined
transmission main, PBCO assumed tespogaibility for constructing
Bradshaw (where it agreed to store and release watar to flow
through the north branch transmission main, at no cost O NWRA)
‘and NWRA assumed sole responaibility for the north branch
transmission main. The agreement provides that the project's
ultimate capacity is to be 9% million gallons per day (mgd), 49
mgd for NWRA and 46 mgd for PECO. To the extent necessary to
insure operation and maintenance of the Point Pleasant Pumping
Staticn and combined transmission main, this agreement provides

for assignment by NWRA to Bucks County. The agreement was

2.

-—— ———— - — . . -
A —— — oo 1
b - s - e o colum— e il —— -



- . 0 » ’ b . ® -
’n e AN > ey Se it M, wtyat .. = LR AT B

executed by :f required majority of the Bucks County

comiauoncn. 5;:.-::.',"_;.' -t i e

- ety u,.‘.

NWIA. Bucks County and Montgomery County entered into
s Water Sales Agreement by which Bucks County agreed to
construct (or cause to be constructed by NWRA) the Point
Pleasant Pumping Btaticn and aenbtnod transamission main and

«‘-zf

lwn_"fgiod “¥5 Gonstraot the north. branch tranemission saln,

R

. , '." .& “\ ’”d""t {f" \1\.\ .:\‘:e'i‘""h‘ - ?\: 2.4." "' > ; L,“y" - 3 - '-t' :

HiE” rtcanat prov!dgl that 46" “ogd - l. rclo:vcd !o: rnco. “in”
aecordai&oﬂ;ﬁ;ﬁ';b:%béglttué;fSKN;nd ovozctton Agreement, while
29.4 mgd is :olo:vod for Hon:gounry' County and 19.6 mgd is
reserved for Bucks County. The trial court found that the
water reserved for Montgomery County was intended primarily for
the benefit of NP and NW, both of which entered into contracts
for the water with Montgomery County simultaneocusly with the
execution of the Water Sales Aqree?oﬁt. ~ Montgomery County
itself operates no water treatment or delivery facilities.
Later, Bucks County purported ¢to terminate its
Construction and Operation Agreement with PECO, demanded that
NWRA stop constructicn of the Point Pleasant Pumping Station
and combinid transmission main and purported to terminate its
cbligation to supply water to Montgcmery County. Construction
recommenced n!;or a thirty-day moratorium. However, the Bucks
County Commissioners next paased Ordinance No. 59 which
purported to require NWRA to convey the Point Pleasant project
to Bucks County (apparently go that they could stop the

Project). Thereafter, the NWRA ordered a second suspension of

3.
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The ttial. cou::'u adjudicaeion orderéd that (1) NP

and NW be a-.iqnod ownorlhlp of and complate the north branch
S g e, SASES E TRCAREIP L O3 A S e W e s i D
alr _¥ater_treatment plant and that portion of
A R R L M e
| Tfacllities necessary - tq transport
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NWRA for all prcporly lnaur:od costs of these facilities, (2)

NWRA complete construction of the Point Pleasant Pumping
Station and the combined é:ancninlion main and (3) Bucks County
comply with i{ts contractual obligations, under the Construction
and Operation and Watsr Sales Agreements, to insure completion
©f the Point Pleasant Pumping lqatlon and the combined
transmission main,

Our scope of review in equity matters is limited to a

determination of whether the Chancellor committed an error of

law or abused his discretion. Sack v. Peinman, 489 Pa., 152,

413 A.24 1059 (1980). we will not dlsturb his findings unless

they are unsupported by the evidence or demonstrably

capricious. a b Schoo stri ve P gylvania
I rach stic Athle Association, 453 Pa. 495, 309 A.2d 353
(1973).,

The major contentions of Bucks County and NWRA are

that (1) the Construction and Operation and Water Sales

‘.
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Agreeents ire invalid, not binding and unenforcezble, (2) (a)
PECO is not a third-party beneficiary to the Water Sales
Agraement, despite its relationship to the Construction and
Operation Agreement, and therefore has no standing to enforce
it and (b) 4P and NW are not third-party beneficilaries to the
Water Sales lgreement and therelores h:uve no standing :o0 enforce
either agreuwant, (3) Buzks County und NWRA hava breached
neither agreement, (4) specific performance i3 not the
appropriate relief, (5) NP and NW are not entitled to assume
ownership of and completa the north branch transmission main
and water <treatment plant and that portion of the western
transmiasion f.oilitias necsssary to transport water to them
and (6§) President Judgs Gard improperly refused to recuse

himself.

Sullivan argues that the common pleas court erred by
granting Bucks County and WRA's preliminary objactions and
dismissing his third amended complaint.

Wa will axamine each legal issue l.tiltlm.l

VALIDITY

Bucks County and NWRA contend that the project will
predominantly serve the private interests of cho,2 allowing it
to thwart the public interest of Bucks County. However, we
agrea with tha trial court's holding that the agreements serve
important and legitimate public purposes, spacifically

8upplying water to Bucks and Montgomery Countiss, and therefore



are not invalid or ultra vires wunder the Municipality
Authorities Act of 1945 (Act).3 because thay benefit the
public, and not primarily a private endeavor. See Price v.
Philadelphia Parking Authority, 422 Pa, 317, 333, 221 A,.24 138,
147 (1966) (the parking authority was empowered to act only for
the publi~ benefit and could not employ its resocurces for the
Primary and paramount benefit of a private endeaver). Bucks
County and NWRA rely heavily on Price to support their position
that PECO would receive the primary benefits of the project.
In that case, Philsdelphia was Dbarred from the 4Joint
construction of a parking garage with an apartmen: building
developer because the developer, not thae pubiic, was receiving
the primary banafit. Howevar, this case is distinguishable
from Bzice. Here, the amount of water reserved for PECO (46
mgd) i3 less than that to be used by Bucks and Montgomery
Counties.’ Moraover, the sale of waéo: to PECO is critical to
the viability of Bucks County's wentire water management
PrOQtan.5 Plnally, unlike the developer in Price, PECO
operates in the public sector., Xven the water recelved by PECO
would be devoted tO0 generating electricity for use of the
general publie,

Bucks County and NWRA also argue that the agreements
grant PECO, NP and M7 un improper loan. Again, ve agree with
the trial court's holding that the agreements are predominantly

for public purposes and, therefore, do not viclate the



conetitutional prohibition, against a government's use of its

cradit to finance a private cntity.‘
Bucks County and NWRA further contend that the

Construction and Operation Agreement, in effect, allows PECO to
exercise governmental powers. We hold, however, that while it

allows PECO limited 1nput7 concerning the implementation of

Bucks - County's - "proprietary" eont:acel.. it permits no

interference 'iit&ffiiiaéittonnéy governmental fungtions and,
therefore, constitutes no impropar delegation of governmental
authority as proscribed in PA. CONST., art., III, !31.’

We hold that both the Construction and Operation and
the Water Sales Agreements are valid, binding and

onto:c-ablo.lo

STAMDING

We hold that PECO, NP and NW have third-party

beneficlary standing to enforce both interrelated agreements

under the concepts of Guy v, Liedarbach, 501 Pa. 47, 459 A.2d

744 (1983).

OQur Supreme Court, in B8Spires v, Hanover FPFire

Insucrance Co., 364 Pa, 52, 70 A.2d 828 (1950), held that to be
a trird-party beneficiary entitled to recover on a contract,
both parties to the contract must so intend and must indicate
that intention {n the contract. However, in Guy, our Supreme
Court recnzinized that it i3 unlikely that a beneficiary of a
will could ever bring suit under the Spires requirements.
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Spires was overruled by Guy "to the extent that it states the
exclugive test tor thi:d party bcnouciariu. Guy, 501 Pa. at
60, 459 A.24 at 751 (emphasis addnd). Referencing the
'RESTATEMBNT (SECOND) OF CONTRACTS §302 (1879), our Supreme
Court in Guy set forth a "two part test for determining whether
cne is an intended third puty bonouau:yn (1) the

|-. -

zocoqntcigg o! tho bonnueiny'-_ _:}_q?t lmu be 'App:cprun to
ottootu.k; tho tntontlon o! 'fbc Ipﬁrtln. "lnd, (2) tho
performance must 'ututy an obuqnton of the promisee to pay
money to the beneficiary' or 'the circumstances indicate that
the promisee intends to give the beneficiary the benefit of the
promised performance.'® I4. This galternative test, rather
than requiring a mutual i{ntention manifested in the contract,
"laaves discretion with the trial court to determine whethar
recognition of cthird  party bonlﬂ,cia:y status would be
'appropriate.'™ Id,

With respect to the Water Sales Agreement, the Spires
test has Deen met Dbecause the parties nmutuaslly intended, as
manifested in the agreement, that NP and NW would be
beneficiaries of Montgomery County's water purchase (in which
it had no direct interast) 11 and that PECO would be a major
water purchaser, Moreover, the alternative Guy test has also
been met because the trial court determined that recognition of
the third-party beneficiary status of PECO, NP and NW was

appropriate and the circumstances indicate that the promiaee

.- '
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(Montgomery County) intendad to give them the benefit of the

promised pcrfo:unco.u T o K

With :np‘ct to the Construction and Operation

Agreament, the BSpires test has been met Dbecause the parties .
mutually {ntended, as manifested in the agreement, that NP and

NW would bo bomucuziu.n Purther, tho altecrnative __x test

has alno b«n ut be&"u’ii tho tzlai"‘ x‘t doeogn{.nod thct

B N vt o R A T A i o
ucogn!.uou o! ird—pnq g-onotfohrx lutu olf ¥ and’ m
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was apptoprhga"-'uidi thc oﬁcumuncu {ndicate that the
promisee (PBCO) intended to give them the benefit of the

promised pirformance. 4

The standing of PECO, NP and NW to enforce these

agreements clearly follows from their third-party beneficiary

status. Sae Pite v, Kuatersiki, 318 Pi. 494, 178 A, 385

(1938). See also RESTATEMENT (SECOND) OF CONTRACTS §307
(1979).

BREACH

Initially, Bucks County contends that its execution
of the Construction and Operation Agreement, providing for
assignment to insure operation and maintenance of the project,
does not cbligate it under that agreement's construction
provisions or effect a present assignment. We agree. The
trial court held that Bucks County is bound only to the extent
that {ts acceptance of the assignment obligated it to do

certain things under tha provisions of the agreement. Its

9.
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adjudication merely orders Bucks County to deo all ﬁhinqo which
it 13 contraceually obligated to do so that the project, as
contlnplceod by the ag:'cment, may be completed. Nonetheless,
to the extent that the NWRA is its crcatu:e.ls Bucks County has
a duty not only to resist any impediment to NWRA's contractual
obltgatlonnls but alsc to insist on the means to carry out the

Con-eructton and Ope:ation 'Iqreenont. - Tbooo dutlea are
2 iﬁ:n R A I T L«-'-‘ ‘.-‘13\ S :‘;._... - o =

= 8% “p.culfy" gi.u: qivon !uckc councy'n obl!gnt!om under the

.
- .', "

Watar Salcl Aq:oa-nn:. Rl ediant

It }l abundcntly clear that Buckz County and NWRA
breached both agreements by virtue of their failure to proceed
expeditiously and their declared intention not to complete the

p:ojoe:.17

Althcugh clouded by a myriad of procedural and
Preliminary contentions, the madjor az?umcnt of Bucks County and
NWRA s that they undertcok tha project in their governmental
capacity and, therefore, have the right to withdraw from or
terminate the project. Their theory is that a government of
the people must be able to respond to the changing will of the
People. However, we are more persuaded by the contention that
we must presently recognize the need for the reliability and
certainty of contractual relations required to insure the very

stability of government. "A municipality is not at liberty to
avoid its contractual obligations merely because {t deems it to

be fo he b t of cltize to do so." Allegheny
County v. Pennsylvania Public Usility Commission, 192 Pa.

10,
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Superior Ct. 100, 114, 159 A.2d 227, 234 (1960) (emphasis

added). As early as 1790, this concept was recognized by -

Alexander Hamilton, then Secretary of the Treasury, who

observed that “[elvary breach of the public engagements, -

whether from cholce or necessity, is, in different degrees,

hurtful to public credit® and that 'fundcn.ntal pttnc!plel ot

B 2 A T L ENE, T

qood !alth ves dlceita that ovo:y pzletical oxﬁrtton oug&t to“
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v.’
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Government.® - Pirat Repoct . cr  the- b""'wg‘oh‘tl. 'rnuuzy
Department, January 9, 1790. Indood. our Supreme Court adoptod
Alexander EHamilton's observation that “"[(wlhen a government
entirs into a contract with an individual, it deposes, as to
ths matter of the contract, its constitutional autbo:igy. and
exchanges the character of leglslator for that of a moral
agent, with the same rights and obl{gitiona as an individual.
Its promises may be Justly considered as excepted out of {ts

Power to legislate, unless in aid of them.® Philadelphia v,

Pidg;l:z-?htladclghia Trust Co., 358 Pa. 155, 168, 56 A.2d 99,

'104-05 (1547) (quoting Alexander Hamilton, Second Report on the

Public Credit, Treasury Department, January 20, 1795). This
observation {s egually applicable to naticnal, state or
municipal government. Id. at 168, 56 A.2d at 104.

Having found that these agreements are not ultra
vires and because PECO, NP and NW relied on them, we also
uphold the trial court's conclusion that Bucks County and NWRA

are estopped | from denying thelir resulting contractual

11.
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obliga:ionl.%! zstoppol 1- an oquitcblc doc:zine. Where, as

here, plrtiu p:ocnd Ln qood taU:b reliance upon the other

parties' cont:ac:ual obligationl, ehe doctrine will preclude

the other pateiel from donyinq thoi: obliqationu. The fact that

ns‘"‘f«gffiéb. 178 e ss:

w

: "-. .y . s “
. AR N ‘J"\."" P oy s O, B __;.r 1&{,3_.;“., "'}“‘ ;..t"v_ g T

(1933). .a--nnzclpilitz. tiko-a ptivatc corpo:neion. is -ubjace

to thc doctzino o£ o-eoppcl. ngight v, The City of sShamokin,
277 Pa. Superior Ct. 344, 419 A.2d4 1176 (1980).
Where thers is good faith reliance on valid

agreements, we must draw the line between governmental
adaptability and contractual certainty in such a way as ¢to
shield such agreements from politica; pressure and uphold the
will of the pecple, as delegated by them to their duly-elected
representatives, declared at the time the agreements were made,

This {a the heart of the democratic process.

REMEDY

Bucks County and NWRA contand that damages are the
appropriate relief because reasonable alternatives to the
project existed and that delay and/or cancellation of +ha
Project will not further jecpardize a Limerick operatirg

permit,

12.
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We further hold that, due to time limitations and
unavailability, tha failure of PECO, NP and NW to seek
alternative water sources works no waiver of their legal
cights. President Judge Garb expressed the apparent dilemma
inimitably when he wrote that they '?ué all their eggs in one
basket Dbecause it was the only basket they had.* The time-
consuming and rigorous nature of the regulatory permitting
process, alcone, (s sufficient to absolve PECO, NP and NW from
any obligation to seek alternative water sources if indeed they
were available prior to the resolution of this controversy.
Moreover, it is the burden of the breaching party to show that
losses could have been avoided by the reasonable efforts of the
damaged party. State Public School Building Authority v. W.M,
Andageon Co,, 49 Pa. Commonwealth Ct. 420, 410 A.24 1329
(1980). wWe hold that Bucks County and NWRA failed to sustain
their burdan of ghowing that PECO, NP and W could have

13.
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gt P _“avun ruolutton of
ponqu nguh:o:y uttou is unhnabh. Obvtoully, a project
of this magnitude has to be built ono uop at a time. 1If every
permit and requirement were a lno gt_: g n to the other, it
could never be built. The parties obviously contemplated that
all permits would not be in place at the .ime of construction
in light of the Construction aéd' Operation Agreenment's
provisions regarding withdrawal in the event necessary permits

are not 18'006.2‘

AS N _OF OWNERSHIP OF NORTH BRANCH
The trial court held that, under paragraph 5, page 7
©f the Water Sales Agreement, NP and NW are entitled to assume
ownership of and complete the north branch transmission main
and related facilities, Bucks County argues that, according to
the agreement's terms, only Montgomery County had the option,
upon failure of Bucks County and NWRA to pursue the project, to

(1) terminate the agreement and (2) complete that portion of

14.



the project necessary to supply it with water. It further
contenda that President Judge Garb abused his discration by
ordaring specific performance in addition to the partial
takeover. We disagree. Having determined that NP and NW have
str - .ing to enforce the agreement, we further hold that they
may acquire the rights of Montgomery County to complete the
portion of the project !ntended primarily tor the beneflt of

--.--. -

* — .

thair consumers. Moreover, we hol& that tho ,contractual
remedy, while available, is net exclusive because such an
intsntion is not clearly set forth in the agreement. See
Bettinger v. Carl Berke Assoc., Inc,,» 455 Pa. 100, 314 A.2d 296
(1974).
RECUSAL

The major procedural contention of Bucks County and
NWRA s that President Judge Gazb erred in denying their
petitions for recuual.zs Their po:tticn for permission to
appeal this rctuaalzs was denied by this Court, and our Supreme
Court subsequently denind their petition Zor plenary
jurisdiction.

Our Supreme Court has held that if, Upon a review of
the record, an appellate court determines that a fair and
impartial trial was had, the alleged diaqualityinq factors of

the trial judge become moot. Reilly v. SEPTA, Pa. '

489 A.2d 1291 (198%). Bucks County and HWRA argue that the

ownarship of PECO stock Dy the estate of Pregident Judge Carb's

15,



:aehcr £:on Daoembo: 24, 1983 to July 13, 1984 and President

Judqa Gub'a u:vlco as chairmn of the interim Board of
----- o TS ARl

rzloctionl o! Bucks County. “has dcprivod tbm of. a falir and

impartial um.. ' m diuquo. Obviously, any interest
President Judge Ga:b uy have tud {n the PECO aetock owned by -
his father's estate could not have affected hln {mpartiality

because the stock wvas lcld Loxp_'w the trial's . conclusion and,
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‘l'bc:o is nothtuq tn tho nco:d ‘te indicate that
P:uidont Judgd Gub'l u:vioo on tho Bon:d in any wvay affected
his falicvness and impartiality. President Judge Gardb served on
the Board pursuant, to Section 30l1(¢) of the Pennsylvania
Election t:cdo.27 the Board's decision to place a non-binding
referendum question regarding construction of the project on
the ballot was made in response to various citizens' petitions

and the refarendum was written in neutral te:ms.28

SULLIVAN'S COMPLAINT

Sullivan contends that he is a third=-party
beneficiary, as a taxpayer, to the Construction and Operation
and Water Sales Agreements and therefore entitled to sue for
recovery of damages to Bucks County (costs of attempting to
8top the project, litigation and construction already
completed) from its Commissioners and the NWRA Board members
and/or completion of the project and the acceptance by Bucks

County of thao benefit originally contemplated. Tha trial court
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g:antcd tho p:olimtna:y obj;tiions of Bucka Canty and NWRA to
Bullivan'l tblrd ancndod couplaint, vhich ralsed- 1t| tailure to

. "—-—-"/3-.’(»3#'"‘""“' '-'""“,"'—-:7' RS T o -., SOmARRY S
atate a cauao ot action, and diamloocd 1: 1n 1:- oneixocy. whe

,-,.-‘_ v\.-

court, bowovor. tccognIlcd Bullivan'l ctanding ll» c ta:payo: 4

RS

with :oupcct to thta lawsuit lnd ullowed hin tovbo concidorod a
party :o tha conpla!ntn ot rsco. and NW to.}he e:tent that

‘_--A~.---

st oS A guw.; _‘ ; *\g i
T LTINS :,agrn ey tla:e:ooo:t’l~ 00 ét“slon~ ehat ‘
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dupu'.o nu lundlaq Wh ng . an Ionf: Buntnn nu.a to
- " > e ~.,. -~ ..-‘njn-'.-\'}:w- —J—- ’:."t ~‘r--"- $ c ‘C"‘j* “
stats a aopqrato ‘cnuso o! action in Bis thi:d anonded
complaint.?? AR

"The right to amend should not be withheld where
there is some reasonable possibility that amendment can be
accomplished successfully." Otto v. American Mutual Insurance
Co., 482 Pa. 202, 205, 393 A.24 450, 452 (1978). However,
there are gsome "cases vhare it is clear that amendment is
impossible and where to cxitend leave to amend would be futile.®
Id. Although, unlike PECO, NP and NW, Sullivan seeks recovery
from the Bucks County Commissioners and the NWRA Board members,

it does not zppear that his complaint could be amended to state

30

a cause of action for this gpecial rellef. We, therefore,

hold that the trial court did not abuse its discretion by
ordering that Bullivan be considered a party to the complaints
of PECO, NP and NW,

We hold thot thera i3 substantial evidenc2z in the

Fecord to agupport the trial court's findings and that (it

17.
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committed no "abuse of discretion AozA error of law in

adjudications., :.s . e

Affirmed.

Date: October 11, 1985

272 ..wn?‘ ¢ i
- . -3 o% ""-":-".Jh’l'v'

Judge Coline dissence:’” ik
Judge Palladimo did not participate (n
the decision {n thia case.
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lbuo Mto our resolution of these legal quntiona, it
is unnecessary to address the collateral oon:ontiou of Bucks

L e e e T S ""--%o"\{}-d Caiphs-, hy'i
councy .n‘ “:,n-—_‘”ﬂ““ ‘” l ‘tf‘- 49 {y,{__'h.&: -go ...."- sr | ~

z.m.u:lu Cmmty -pcolticany © argues 'that it will

receive no benefit from the project. However, our review of
the racord reveals that Bugka, County would benefit but for the .
refusal ;o 1,1 u; . -ta > scoept;  water. from; the. ez%w,

s
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Yot of May. 32, 1943, 2.L. 382, ss smended, 53 P.s,
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-
- -
-t

e e i

‘luckn Cmmt &nd ‘NWRA's nrquuat that the project
doas not provide "public bensfit® because 24.4 ogd, of the 495
mgd going to Bucks and Montgomery Counties, i{s recerved for
Montgomery County (s meritless. Bupplying water to either
county ptovidu A public benefit. NWRA, a®s a nunicipal
authorit is an agency of the Commonwealth and acts to benefit
:gasggog g of the Commonwealth, Saection 4A of the Act, 53 B.S.
§306A., ’

5rm project {3 part of Bucks County's water supply
system which itself is part of its water management program.
PECO is a major purchaser of water from NWRA and the sale of
water 18 necessary for the retirement of the public bends sold
to finance the water management prog:m.

6I’l«. CONST. art. IX, §9 provides:

The Ceneral Aegsenmbly shall not
authorize any municipality or incorporated
district to become a gtockholder in any
company, assoclation or corporation, or to
obtain or appropriate noney for, or to loan
its credit to, any corporation,
association, {nstitution or individual.

This provision has baen construed to mean that a
municipality wmay not lend itg credit to & puraly private

Qntarprisoe. Rat y. Soard o County Commiamioners, 425 DPa.
274, 320 A.2d TITTTETT '

19.
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Y e ‘rhc cOnumotion and Operation Aqrumnt does not”.

= dclaqato ‘to PECO the right to construct or require construction. e

" sm:dtm‘.ﬁ"*iu* Plans > and 5 specificationss «: Under..vthis:

= ‘agrasmenty. PBOO {s ‘only ompoweué to-(1)* approve addi{tiong-or.-
improvements and their assoclatad costs n writing before
charges to it may be increased and (2) make reccmzandations

P . conderning . these additions ‘end " improvements: . if they would,
advarsely affect its asupply of water. . Dcloqction nerely of-
donilo of administration is not consu:uuonany prohibited. -

van v, West No on _Township Munie Authority, 370 Pa.
1 Ve 87 A, .- uouovor. ey.n t .b“ :ocomn::cionl
Rt ‘nl:& ".... J,Qnd fequire the NWRA to viclate
;?‘ftﬁ"f%if ?t"“ > Bong Lq"" publlc - BiddIng: requ tmntu PRl
3?—33?33 e ioabies . “1.“2. .f‘,«'iw.%i" e b Ee SIS
'r‘§'$“ ‘.\’-. *;_ﬁ.;‘g:::"‘:} 1&5{\'}’ ‘.}”‘ ‘“ "“#qlm‘r: w‘ ""’f’) 5:‘ Qﬂi‘ - 4 :m - -:. e
e 3 1. l'uﬁy'ﬂfo: R

. .-.“ 7 Bl -

-1 v T T 35F v I 55§ X b OO t"' = ACUER ng ordlndnc(,hnu to . be - nnr,f
. unaonultutionctf’ delegation ~of=. the 7 Borough’s pomry, O,
distinguishable from this case. - There the Superior Court hold
that the ordinance went beyond delegation of adaministrative
tasks, eeixing to- *delegate to othars the authority, not only
to : decide upos “the' materials to be,; used, - the manner of
parforming the work and the character of the —finished result

bot a}!g F% detarmina what ocorbing should be constructed,® Id,
at 559, . at 8 ezphaalis added),
sAa reccgnized in the bond indenture documents for
tha wvater management program, the project {s only one samall
part of the program. Althcugh the program could remain viable
without the project, the prcject is-a proprietary step toward
beth the fiscal and substantive realization of the program.
“Proparty employed by a municipality in furnishing water to its
inhabitants is not used for governmental purposes, and in its
ownership and <ocperation the municipality acts in its
proprietary capacity.” Pleasant Hills Borough v, Jeffarson
- Towpnship, 375 Pa. 431, 437, 100 A.2d4 720, 7<3 (.95

We rajsct the argument that the Water Sales Agreement
is invalid because it waa entered into by the predecessors of
the present Board of County Commissicners. In MacCalman v,

SBucks County, 411 Pa, 316, 191 A.2d4 265 (1963), our bupreme
Ccurt held that if, a8 hcro. the County's commitment (s
characterized as proprietary, the Commissioners have the power
to obligate themselves beyond *ho tenure of a particular Board.
Further, the trial court acknowledged the urgent nsed for water
now exparienced by NP and NW aa well as PECO,. ur Supreme
Court statad that:

[Uven  Lf &n aqreemant) {s 'deemad to
« Y

conctitute a contr.cuual {mpalru.nt or
limlccclion upon tutur. couniy commigsicners

20.
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" ‘permit the>cosmitzmenc’£o be sustained as an
"+ egception-tos the  yeneral rule’ ... that a , :
: 1091|1At1vi.bodzf'0t punicipal board having - .
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- enter lntg _&: oontract which K will. extend :
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.o - . s Gonotnl Aaaomblr shall not
,daloq&:. £ any lpccial commisaslon, private
corporatiocs. or assoclation, any power to

- make, - Bupervise  or - iaterfare with any
sunicipel:; improvement, monsy, pioperty or
effects, < whether * held in trust or
otherwise, or to levy taxes or perform any
municipal function whatevecr.

This provision of the Constitut!ion has been held to
apply to municipal corporations as well as ajents of the State,

%ﬁ’ Wilsorn v, Philadelph School Dimserict, 328 Pa. 225, 195 A.
(1337 anj Eii;ﬁ;i;f éééEééE.

We hold that the Water Sales Agreement does not
surcender control over governmental functicns to Montgomery
.County, NP or NW. That agreement specifically gives the power
to contrel and conetruct the project to NWRA. Morecver, PA.
CONST. art. III, §31 does not prohibit delegation of control
over & public project from ona municipal entity to another.

Purther, we £ind no merit in the contention that
NWRA's promise to build vioclates this preovision. Merely
contracting to build the project delegates no authority to
anyone.

lo!uckl County and NWRA argue that they are reloasod
from thelir obligation to perform by the "force mageure”
pto:tnion o2 the Conatructlon and Operation Agreement, which
reads:

21.
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ot - dalaysd by - any cause,- “exi

A 9arcy shall not be conlide:ad in
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preventad
sting or

futore,  which . {s beyond- thae: :oasonablc“

cont:or‘oz such p.:ty~...-2? ‘r-:ﬁ?ﬁ;i
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However, it anply onnnot bo said that p:.vontion or delay in
the performance of the obligations of Bucks County and NWRA,
basad- -on thqkl-dullnolthahion‘to procesd _with. the.project, is"

el - beyond; theig: ressonabls - s i Daspler
LT BeekE - Coanty s L nat s , 5@%}%’
-1f-,_cpc:ifloﬂﬁ- nE 4 refusels
C7 - axonarate’ l!li A < County e ,p:ooisc
- . Construction - n‘i‘ ¥ :Atimffil:"mnt un.

BREACH, -.:.-“;:'-_.}_}-,';;35‘;:«.“3"4‘, D g‘q{,‘fmﬁuﬂ

111bo nu:ar Salon Aq:oonnnt nakcl
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,qyz»’o contont!ano.

iy Construction . and.”
duties under the

‘be - dlccuosod undor,

-wf' v
’ie v ."‘ -~

spoci!lc :otorcnco

te UP and NW. = Paragraph 14 provides that Montgomery County

will not wall water to &any municipality or

sunicipal authority

or private water company or water utility within Bucks County

without the v:itton app:oval of Bucka county,

it

excapt thae it may uoll watar for uge in

those municipalities which are
being garviced by a municipal
located in Montgomery County

presently
authority
presently

serving municipalities in Bucks County. In
no easvent, however, shall MONTGCMERY sell
water to those Authorities to enable them
to extend or expand their existing service
areas into BUCKS said eservice areas are
[ai¢c] shown on exhibit 6 without written
consent of BUCKS, which consent shall not

De unrsascnably withheld.
This provision clearly applies to

NP and NW because,

aa found by the trial court, they are the only municipal
authorities in Montgomery County which service nunic.palitics
in Bucks County. Exhibit 6, which is specifically referred to
in that paragraph, s a map of the portion of Bucks County

which 1is serviced by NP and NW. Both
identified on that exhibit,
12

Circumstances which the trial
indicate that Montgomery County intended to

are specifically

court found to
give NP and NW the

benefit of the promised performance include (1) Montgomery
County operates no trauutment, delivaery or sales facilities and
had to ba contracting for someone, (2) HP and NW entered into

22.
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