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PEOPLE OF THE STATE OF
ILLINOIS' MOTION TO STAY PROCEEDING

The People of the State of Illinois, by their attorney,
Neil F. Hartigan, Attorney General of the State of Illinois, move
this Board to stay further proceedings in this matter until trial
is completed in the related action in Illinois Circuit Court for
CuPage County. By order of Court entered February 11, 1985, the
trial, which is scheduled to last eight weeks, begins on February
4, 1986.

The state court action commenced 5-1/2 years ago, in
April 1980. As the Board knows, the complaint alleges that Kerr-
McGee's waste disposal practices--i.e., the pouring of liquid
waste into the sand and gravel aquifer and the maintenance of
solid waste piles--have polluted the groundwater with chemicals
and the amkient air with radon and its daughter products, all in
violation of Illinois law, and that unless the wastes are removed
from the West Chicago site Illinois law will continue to be vio-
lated. Statutory civil penalties and an injunction are sought.
In this action the Attorney General represents not only the Peo-
ple but two Illincis agencies as well, the Illinois Department of
Nuclear Safety ("IDNS") and the Illinois Environmental Protection
Agency ("“IEPA").
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In its Memorandum and Order of September 26, 1985, the
Board disposed of Kerr-McGee's motions to compel in both this and
the Kress Creek proceedings by ordering the People to make fur-
ther or different answers to a total of 61 interrogatories (this
count does not include the numerous subparts many of these inter-
rogatories entail).l These answers are to be provided by October
30. 1In addition, the Board has ordered the People to provide yet
further information about their document production by October
10, and has ordered the Directors of IDNS and IEPA to file af-
fidavits, also by October 10, concerning the propriety of certain
of Kerr-McGee's interrogatories.? Further, the Board has ordered
that requests for admissions be filed by October 30 and that mo-
tions for summary disposition be filed by November 29. Because
many of the facts appropriate for admission and the issues appro-
priate for summary disposition cannot be identified until after

depositions, we presume that the Board also expects depositions

11f and when the necessity arises, the People will move the
Board to reconsider its decision with respect to a majority of
the interrogatories it has ordered them to answer. We note for
the present that in large part the Board's Order on interrogatory
answers does not address the People's arguments and in some in-
stances allows Kerr-McGee to avoid answering the sorts of yues~-
tions the People are ordered to answer.

2For the record the People state that the case relied upon
by the Board for ordering such affidavits is inapposite, since it
dealt with the issue whether certain documents contained privi-
leged information. Here, the Board has ruled that the inter-
rogatories themselves seek information which is privileged.
Whether or not IEPA Director Carlson and IDNS Director Lash also
assert that the interrogatories seek privileged information can-
not add anything. 1In any event, if and when the necessity
arises, the People will provide the requested affidavits from
Directors Carlson and Lash.



to be conducted within the next few weeks.

For the People to participate in a schedule like this
cne and simultaneously prepare for trial in DuPage County is
physically impossible. The parties to the Circuit Court action
are presently engaged in taking depositions, as they have been
since mid-August. By Court order depositions were scheduled to
end on November 1; however, since that would be impossible in
light of the tremendous number of individuals to be deposed, the
parties have agreed to extend depositions until November 15.3 as
of October 4, 23 depositions have already been taken, and by
November 15 an additional 35 depositions will be taken.4 Deposi-
tions are now taking place at the rate of almost one and some-
times two a day. 1In addition to preparing for and taking deposi-
tions through November 15, the People will be in and out of court
dealing with the customary obstreperous behavior of a defendant.
For example, the People have already had to obtain judicial re-
lief to force Kerr-McGee to comply with state practice rules
requiring disclosure of the testimony of expert witnesses and the
release of relevant documents in the possession of such wit-
nesses; further relief will be necessary to make Ke;r-McGee com-
ply with document demands in notices of deposition to its current
employees. Furthermore, Kerr-McGee itself has been filing mo-

tions right and left, all to be heard before November 18.

3The parties have stipulated that, because of the extreme

tightness of scheduling, these depositions shall cover only is-
sues material to the state action.

4These depositions will include the 7 expert witnesses

designated by Plaintiff and the 19 expert witnesses designated by
Defendant.



After depositions are completed the parties will have to

file their requests to admit facts and the genuineness of docu-
ments, update document production, make partial summary judgment
motions in order to narrow the scope of the trial, prepare ex-
hibits and testimony, and engage in at least one lengthy pre-
trial conference with the judge.

It should be clear that, given the People's respon-
sibilities in the state court action, the Board's schedule cannot
be met. Even if the Attorney General's Office could add extra
staff to the present team, those additional staff could not
quickly enough read the thousands of pages of pleadings in this
case and familiarize themselves with the myriad technical issues

involved so as to accomplish (much less effectively accomplish)

what the Board wants, which is the virtual completion of all pre-
trial activities by November 29.

The more important point, however, is that additional
staff fre not available for the West Chicago matter. On two oc-
casions in its September 26 Memorandum and Order the Board ex-
presses disbelief that thL: People are constrained by resource
limitations. At p. 25 the Board "admonish[es] the People not to
clutter their pleadings with inappropriate 'disparate resources'
arguments." At p. 42 the Board speculates "that the resources of
the [Attorney General's) office are probably substantial." These
remarks indicate that the Rcard nnderestimates the effort that

cemplex multi-forum litigation involves and has a misconception

about the manpower resources of a government office like this




one. The Illinois Attorney General's northern regional Environ-
mental Control Division--the enforcement section where Assistant
Attorney General Anne Rapkin is located and which is responsible
for the Kerr-McGee matter--employs eleven staff attorneys who
carry a combined case load of 210 cases. In this matter alone
Kerr-McGee is represented by eleven attorneys of record (five at
Covington & Burling, four at Chadwell & Kayser, and two in-
house), not to mention the staffs of law clerks and paralegals
available for research and other litigation support. Our Divi-
sion employs only two technical assistants who are responsible
for all cases on our docket. Kerr-McGee, by contrast, employs
numerous technical staff, at least a couple dozen of whom appear
to have worked on this case; indeed, five of them have been
designated as expert witnesses in the state court action.

Since the Environmental Control Division could not spare
other attorneys for the Kerr-McGee matter (indeed, other Environ-
mental Control Division attorneys have already had to assume many
of Ms. Rapkin's responsibilities in other cases because of the
time commitment required by this one), the Office assigned attor-
neys from other divisions to help out with depositions and trial
in the state court.3 These attorneys are employed in the divi-
sicns which defend the State and its officers against actions in
the courts of Illinois and the United States. All these attor-

neys carry large case loads; one of them is responsible for over

100 cases.

Sur. Eggert, who has been involved in this rmatter for some
time, serves the Office primarily as an Administrative Assistant
with specia. advisory responsibilities to the Attorney General.



The Attorney General's functions are to represent all
state agencies, departments, boards, and commissions in all
litigation; to enforce or administer the provisions of numerous
statutes such as the Illinois Environmental Protection Act, Con-
sumer Fraud and Deceptive Practices Act, Crime Victims Assistance
Act, and Charitable Solicitation Act; to institute acticns for
the benefit of the State; to prepare written legal opinions upon
request for all state officers and members or committees of the
state legislature; and to perform any other duty which is re-
quired of him, from time to time, by law. It should thus be ap-
parent that the resources of the Attorney General's Office,
whether deemed "substantial" or not, are spread thinly over
numercus and diverse statutory responsibilities. Insofar as the
Board believes that this Office is free to assign yet additional
attorneys to this one matter, we respectfully inform the Board
that it is mistaken.

As this Board has acknowledged, its function, like that
of a court's, is to supervise and manage litigation in the public

interest--by preventing abuses of legal process, 6 controlling

€an example of Kerr-McGee's abuse of this forum is the fact
that, in opposing the document subpoena toc James Grant, Kerr-
McGee persisted in the claim that it had not decided whether to
call Grant as an expert witness even after it had so designated
him in the state court and had filed a pleading there asserting
that the expert witnesses in both the state court and NRC hearing
would be identical. See Exhibits A and B. Having thus lied by
omission to the Board and avoided an order to turn over documents
it apparently wants dearly to suppress, Kerr-McGee refused to
produce Grant's documents prior to his deposition in the state
action and went so far as to threaten to guash a document
subpoena issued in that forum to obtain the documents. See Ex-
hibit C. Even an order of court entered October 3 has failed to
pry locse from Kerr-McGee the documents in Grant's possession,
though Plaintiff expects a further order to have the desired
effect.




costs, limiting issues, and so forth. The integrity of the legal
system, and its accessibility to others besides large corpora-
tions, depends on the sensitivity of adjudicators to these needs.
This intervenor--the representative of all Illinois' citizens as
well as of Illirois' two interested agencies--submits that the
public interest will best be served if this proceeding is stayed
until the completion of trial in DuPage County.’

Certainly it would be preferable if the parties'
resources were egual and the People, like Kerr-McGee, could
simultaneously prepare for multiple hearings in a complex matter.
Such, unfortunately, is not the case; unegual resources are a
fact of life. Through granting a stay, the Board can address
that fact in a way which does not prejudice Kerr-McGee and bene-
fits Illinois' citizens by facilitating the ability of their le-
gal representative to competently participate in this proceeding.

Finally, the People respectfully submit that the Board's
rationale for the September 26 schedule is incorrect. The Board
states: "[B]ecause both the People and Kerr-McGee have raised
arguments concerning the possible preemption of State regulation,
early resolution of this proceeding could be beneficial in deter-
mining to what extent an actual conflict exists between State and
Federal regulation." (p. 42) Precisely the opposite proposition
is the correct one. That is to say, even if this Board approved

Kerr-McGee's decommissioning application, that would constitute

’The Board itself has acknowledged that the People will be
unable to properly litigate this proceeding under the September
26 scheduling order: "[W)e appreciate that counsel's time to

devote to this proceeding may be affected by the state court
litigation".



no more than a permission to the company to decommission the site

in the manner most congenial to itself. It would not constitute
an order forbidding the company to acquire another property (or
make use of one it already owns) and bury the wastes there. Only
such an order would produce the "actual conflict" between state
and federal regulation which results in the displacement of state

law. Merrill, Lynch, Pierce, Fenner & Smith, Inc. v. Ware, 414

U.S. 117 (1973). On the cther hand, if the state court issues
the injunction the People have asked for, the West Chicago site
as an option for disposal will be lost to the company, and its
pending decommissioning application mooted. Thus, resolution of
the state court action prior to further proceedings here would be
beneficial in determining whether additional energy ought to be
expended by any of the parties or the Board in connection with
Kerr-McGee's present proposal.

In sum, the People cannot physically comply with the
Board's September 26 order while simultaneously preparing for
trial }n DuPage County--a trial which was scheduled months ago in
an action which was commenced more than three Years before this

one. For this reason the public interest will most efficaciously



be served by a stay of the proceeding until trial is completed in

the state court action.

ANNE RATPKIN

JAMES CARROLL

JAMES COGHLAN

JCHN PERCONTI

Assistant Attorneys General
RUSSELL R. EGGERT
Administrative Assistant
Assistant Attorney General
100 West Randolph Street
13th Floor

Chicago, Illinois 60601
(312] 917=-2512

Respectfully subr.itted,
PEOPLE OF THE STATE OF ILLINOIS
NEIL F. HARTIGAN

Attorney General
State of Illinois

H. Y/ RYAN
Chief, Environmental €ontrol
Division

Assistant Attorney General
SSELL R. EGGERT

Administrative Assis
Assistant Attorney General
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September 16, 1985

Anne Rapkin, Esg.
Assistant Attorney General
State of Illinoie
Environmental Control Division
100 West Randolph Street - 13th Floor
Chicago, Illinois 60601

Re:
Chemical Corporation, 80 CB 2398
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People of the State of Illinois v. Kerr-McCee

Dear Anne:

This letter is to provide you with a summary of the

expert testimony that Xerr-McGee will present at trial.

will recall, I indicated during our meeting after the
Conference in the NRC proceedings on September 11
forward this information tc you today.

As you
Prehearing

that I would

Because Ferr-McGee is a defendant, the testimony of ite

witnesses will be primarily directed at responding to
cage. Although your letter to me of September 4 dces
some indication of the

the State's
provide

matters that will be covered by your

experts, the precise scope of the testimony is impossible to

iscern.

Thus, we have made an effort +o anticipate the areas

that yoor experts will cover and to define the thrust of onr

expected testimony in response.
cf the State's
witnesses may change.
present testimony ' .

Rowever, as the precise contours

case become more clear, the matters covered by our
You should aseume that Kerr-McGee will

rebut the entirety of the State's case.

Ycur letter has enabled us to determine that it may now
be unnecessary tc designate as experte some of the individuals

listed in my letter of Augqust 30,

Thus, Messre. Still, Schornick,

Shelley, Stauter, and Smith are not presently listed ag experts.
Eecause of their extensive background on matters relating to this




<OVINGTCN & BURLING

Anne Rapkin, Esq.
September 16, 1985
Page 2

proceeding, however, they may well be important witnesses for
Rerr-McGee. In addition, upon learning from your letter of
September 4 that Mr. Minning will offer evidence asg to the
effects of "drought, disease and burrowing animals® on the cap, I
have added one additional neme (Dr. Ceorge Ware) tc our list of
experts.

Rerr-McGee's list of expert witnesses and the substance
of their testimony can be summarized as follows:

Eugene Andrews. Mr, Andrews will describe the civil
engineering analyses that have been undertaken to predict and
assure the performance of the disposal cell. FHe will discuss the

long-tern integrity of the cell, including such matters as its
ability to withstand erosional forces.

Doucglas B. Chambers. Dr. Chambers will testify as to
the bagic physical principles governing radioactive decay. He
will also discuss the transport to the environment of the

radionuclides of the type and in the circumstances present at the
West Chicago site.

C. W. Fetter. Dr. Petter will testify on the basic
principles governing the movement and chemistry of gronndwater,
on the hydrogeology of the site and surrounding area, and the
characterietics and uses of groundwater in the aquifers in the
region. He may also testify as to the adequacy of Rerr-McCee's
grpundwa'ter monitoring program.

Wwilliam Genus. Dr., Ganus will offer testimony as to
the past and presen’ chemical condition of ground and surface
water at the site.

James L. Grant. Dr, Grant will testify as tc the
post-closure groundwater regime that will exist at the site. Dr.
Grant will cffer testimony that discusses the concept, function,
and predicted performance of the containment cell and that
establishes the consistency of on-site stabilization with the
proper management of the West Chicago materials.

Porter C. Enowles. Dr. Enowles will testify that the
carpling program that was designed by Kerr-McGee is adequate to
characterize the materials at the sgite.

Jorj Oatefbeti. Dr. Osterberg will offer testimony as
+o the long=term stabiliity of the cell. He will discuss the
£oundation under the cell and the zbsence of any significant
settlement of the wastes.



COVINGTCN & BURLING

Anne Rapkin, Esq.
September 16, 1985
Page 3

Oktay I, Oztanali. Dr. Oztuna.i will testify concern-
ing the posteclosure radiclogical impacts. His testimony will
focus on the radon flux from the cell, and the calculation of the
transport of any emissicns from the cell in the environment,

Frank Parker -- Dr, Parker will offer testimony as to
the consistency of the Rerr-McGee proposal with proper radio-
active waste management.

Garet BE. Van de Steeg. -- Dr. Van de Steeg will offer
testimony concerning the aralyses of the waste 2nd groundwater -
sarples and as to the various chemical consideraticns that assure

cell performance (e.g., solubility of the wastes,
neutralizaticn).

Dr. George Ware ~- Dr, Ware will testify that a
self-sustaining vegetative cover can be established on the cell.

I told you that I would also indicate if any of our
experts are now seen as having 2 low probability of appearing as
witnesses., In light of your letter, we do not feel we will need
testimony from Dr. John Auxier, but in an abundance of caution,
you should be aware that he is available to us. Dr. Ruxier could
offer testimony, if necessary, on radiation dosimetry, as well as

radiation source terms and pathways at the West Chicago site
after stabilization.

As T indicated previously, Kerr-McGee will identify an
expert who will testify as to the de minimis rediological health
risks resulting from the site, In addition, Rerr-McGee will
present testimony as to the riskes and costs associated with
dieposal of the tailings other than in West Chicage. Scme of the
above-listed experts (and/or perhaps others) may testify on this

‘subject; I will notify you promptly of the results of our
deliberations on this matter. Finally, Kerr-McGee will identify
a toxicologist to respond to the testimony of the State's toxi-
cologist, if the State should decide to identify such a witness.

Let me note that if the State decides not to challenge
the adequacy and accuracy of the waste sampling results, it may
rct prove necessary for Kerr-McGee to call Dr. Rnowles as a
witness. Mcreover, a portion of Dr. Van de Steeg's testimony may
prove unnecessary.

Si%}ezely,
N et

Peter J. Nickles

cc: Thomas J. McDaniel, Esq.
~ John C. Berghnff 7+ e~
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IN THE CIRCUIT COURT FOR THE 18TH JUDICIAL CIRCUIT
DU PAGE COUNTY, ILLINOIS ;

PEOPLE OF THE STATE OF ILLINOIS,
plaintiff,

)

)

)

)

V. ) No. 80 CH 298
)
KERR-McGEE CHEMICAL CORPORATION, )
a Delaware ccrporation, )
)

pefendant. )

RESPONSE OF KERR-McGEE CHEMICAL CORPORATION
TO PLAINTIFF'S EMERGENCY MOTION
FOR RELIEF REGARDING EXPERT WITNESSES

As noted in plaintiff's brief, this is a complex case
involving the federal decommissioning and cleanup of a
former thorium and rare earths processing plant in West
Chicago, 11linois. The United States Nuclear Regulatory
Commission ("NRC") has a proceeding currently underway
pefore the NRC's Atomic Safety and Licensing Board ("ASLB")
to determine the best procedure for decommissioning this
facility and permanently disposing of low-level radioactive
;aste materials located at the site.

This instant proceeding has becen pending for more than
five years, and discovery is now at its most active phase,
with depositions going forward daily in locations around
the country. The plaintiff has filed a motion seeking
rulings on three ptocedutal guestions that will arise during
the next phase of discovery, involving experts. plaintiff

has styled its request an "emergency motion," and brought

it on for hearing during a temporary absence of the presiding F
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imposition of a more cumbersome procedure which will only

delay completion of this phase of discovery.

For the foregoing reasons, plaintiff's Emergency Motion

For Relief Regarding Expert Witnesses should be denied.

Respectfully submitted,

|

|

|

4. Conclusion ‘
|

|

KERR-MCGEE CHEMICAL CORPORATION

DATED: October 2, 1985 By: c’ :.T?
of Its Attorneys

OF COUNSEL:

Peter J. Nickles John C. Berghoff, Jr.
Theodore Voorhees, Jr. Thomas P. Healy, Jr.
Covington & Burling Chadwell & Kayser, Ltd.
1201 Pennsylvania Ave., N.W. 8500 Sears Tower

P.O. Box 7566 233 S. Wacker Drive
Washington, D.C. 20044 Chicago, IL 60606-6592
(202)662-5000 (312)876~-2100

DU PAGE COUNTY I.D. #13675
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Septanber 25, 1885

Arne Rapkin, Begq. ol &6, -3
Assigtane Attoruey General
Znvizonmental Ceostrol Divigion
100 West Randolpl Gtreet

i3th Floor

Chicags, Illiincis 60601

Fe: State ¢of Illinois v. Yerr-McGee Chexical
Corp., No. 680 CZE 298

‘Dasr ANDe:

Thie sesponde to your lettar of Ssptexber 23,
1985. I will take up each of your zumbered points in turm,

On your first point, we aré not aware of any atate
court reguizement that & party mist provide its adversary,
in advance of the depoeition of a fect witnass, & summary of
the witness' expectad testimony. Mcore imporstastly, we
expact that, L€ Messrs,. 8till, Schorzick, Shelley, Btacter
and Szith testify at trial, their sestimony will be offared
in large pert to rebut the trial testimony or axhiblite of
tha State's witnesses, or 0 clarify matters of s taechnicel
sature as appropriste in light of tls ovidezce presanted
durins tha State's case in chief, €uch testimcony cannot be
rmarized in advance of the trial, Accordingly, you should
2 axpect t0 receive from= us a suTary ¢f the testimeny of
gre witngeses in edvance of thair lezseitions.

'
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Your £4ifth poizt relates tc ths amount of backup
raterial that is to be exchanged in advazce ¢f the upconming
depcaitions of the parties’' experts, Contrary t2 the sug-
gesticz in your lettar cf a delay in cur responsae tO you on
thim ?oint. I advised Mr. Bggezrt c2 feptember 20 that Xerr~
¥oGeda's views rezaic the sams as thore cutlined for you by
Fecer Nickles on Septecber 11: due to the complexity of the
tech=icel iesues to be litigated, the pumber of experts who
will probdably be testifying, and the voluxminous files that
have bean genarated by & numbar of the experts in coanestion
with the ongoing NRC proceeding, it =akes 2ost sensa €O
limit the pre-depoasition exchange of documents to & 5«8 page
s=mary of each expert's opinions, a listing of the dscouzents
oz other studias that support the expert's cpinions, ané an
exschange of any such supporting matarials that are not
already a zmatter of public record either it the NRC proceadiczge
or cthervise, In this coanection, we will TSve tc quash any
suopoenas to expert witnesses that contain uazeascnable
roy.ests for further documentatian.

We will promptly supply you with ths addresses of
Ferz=McGea's expert witnesses.

As to your sixth peint, we discussed the conflict
between the Vreeland and Minning depcsition schedules by
telegboze 2n Septazbar 2], ead I ceonfirmed the tew date
{Octeber 23) with Mr. Vieeland tha saxe day. I was thus
quite surpriged <o sea that you are zow trying to conditien
the new date for Mr, Vreeland on Rerz—McGee being willing <o
incur the expensaes and the professiccal dlslocaticne of
brirnging Messrs. Still, Stauter and Schormick from Oklake=a

ity to Chicago fer their depoeitiors. Apart frox the fact
that vour proposal ccmes ag & total surprice == you mene
ticzed nothing in this connection cn Sepsember 20 -- ¢haere
is no logic to your proposed guid pre guo. Mr, Vreeland is
a third party who has expressed a quite usnderstandable
preferenca to Lave his deposition taken iz hisg homatowny tle
questica of timing ie purely for the ccavenience of the
lawyers =~ in ¢hip ingtance of Ferr-HcGee's lawyers, The
locaticn of tha Still, Stauter and Scherazick depositiczs is
a different problex entirely. As I =cld you ip cur earller
conversasion cn 4hie subiect, Messrs. Scill and Steuter are
xey e=sloyees whose &bsence from Oklebama City would cause
s=nsilerable dlsruption of their responeibilities in areaa

wholly unrelated to Weet Chicago., The s=ne may be gaid for
2411 Serue, whem jeu hava alsc propeosed for a Chicage 4apo-
sition, Hz. Schernick, whom we have not previcuely dis-

cupeed, may be in a &ifferent category. There fe aleo the




PROOF OF SERVICE

I, ELAINE C. THOMAS, having been sworn under oath do
state that I have this 15th day of October, 1985 served copies of
the foregoing People Of The State Of Illinois' Motion To Stay
Prozeeding upon the persons listed on the attached Service List
by placing same in envelopes addressed to said persons, by first
class mail, postage prepaid, and depositing same with the United
States Postal Service located at 160 North LaSalle Street,
Chicago, Illincis 60601.

‘éz@q'o K P

ELAINE C. THOMAS

SUBSCRIBED AND SWORN TO A5
BEFORE ME THIS 15TH DAY A
OF OCTOBER, 1985, ‘

NOTARY PUBLIC




SERVICE LIST

Chief, Docketing and Service
Section (3)

Qffice of the Secretary

U.S. Nuclear Regulatory Commission

washington, D.C. 20555

John H. Frye, 111, Chairman
Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Dr. Peter A. Morris

Atomic Safety and Licensing Board
U.8. Nuclear Regulatory Commission
Washington, D.C. 20555

Dr. James H. Carpenter
Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
Washincton, D.C. 20555

Steven Seiple
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