Duke Power Company

ATTN: Mr. W. R. McCollum
Site Vice President
Catawba Site

4800 Concord Road

York, SC 29745-9635

SUBJECT: RECENT REVISION TO THE NRC ENFORCEMENT POLICY REGARDING
PREDECISIONAL ENFORCEMENT CONFERENCES

Dear Mr. McCollum:

This is to advise you of a chan?e to the Nuclear Regulatory Commission’s
Enforcement Policy which 1s published as NUREG-1600, General Statement of
Policy and Procedures for NRC Enforcement Actions. The significant change
involves how predecisional enforcement conferences will be conducted.
Effective December 10, 1996, all predecisional enforcement conferences
scheduled after that date will be open to public observation with some

exceptions. This change was noticed in the Federal Register. 61 FR 65088,
December 10, 1996.

This action culminates a trial program initiated on July 10, 1992, where
select conferences were designated as open. As stated in the referenced
Federal Register notice "Opening predecisional enforcement conferences is
consistent with the agency's principles of good regulation and normal agency
go]1cy. The intent of open conferences is not to maximize public attendance,

ut to provide the public with an opportunity to observe the regulatory
process."

Region II has conducted a significant number of open conferences during the
trial period. The staff has found that there has been little, if any,
negative impact on their ability to engage in effective interactive
communication with licensees during the conference.

Enclosed is a copy of the fFederal Register notice for your information. You
should refer to the notice and Section V of the Enforcement Policy for
discussion of those situations where predecisional enforcement conferences
will be closed to public observation.

gt €]
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Should you have any questions. please contact Mr. Bruno Uryc, Director,
Enforcement and Investigation Coordination Staff, Region I1, at either
1-800-577-8510 or 404-331-5505.

Sincerely

(Original signed by Stewart D. Ebneter)
Stewart D. Ebneter
Regional Administrator

Docket Nos. 50-413, 50-414
License Nos. NPF-35. NPF-5

Enclosure: Fgggrgl Register. 61 FR 65088,
cember 10, 1996

cc w/o encl: J. Lieberman, OE
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bf Licensee Response

hat the licensee.
bus caiculations in
uded that the

ngls wouid provide

the reactor and
rstructure failure
hile the licenses

clearly shouid havg been aware that the
pressure relief pangls would provide
relief at values abofe the 80 psf
superstructure p s if the
calculation had bedn adequately
E;formoo, it is alsp clear tha' the

icensee could not feport & condition
that it was not swafe of, even though it
should have been gware of the

condition. Nap

sware that the pandls’ pressure reliel
values calculated i§ 1993 were above
the stated value of §5 psf stated in the
UFSAR at which were
supposed (o pre reliel. The NRC
maintaing that the Sicer was outside

of its design besis $nd decreased the

margin to the p that would cause
building failure ang, therefore, the
deviation from the §JFSAR should have
been reported to the NRC.

The NRC maintains this position,
notwithstanding the licensee's
contention that th idance in
NUREG-102Z woulk that the
condition was not feportable. The NRC
belioves that the ligenses misin
the NUREG-1022 guidancs and in so
doing, failed to repprt the subject
condition to the Simply stated, the
licensee s f & missing high
enargy line traint, which
subsequently i andiyzed &s not being

required for campliance with the design
basis, is oot apiplicgble o the pressure

relief is. alsingje component which
provides s significnt function in
ing the ng superstructure

in the event of 4n dyerpressure transient
of the reactor oz tugpine buildings.
7. NRC Conclusio

The NRC con¢lu@es that the licensee
has not provi sdequate basis for
mitigating the penalty.
Accordingly, bas determined
that @ monetary ¢iv§] penality in the
amount of $50.000 hould be imposed
for the violation Section | of the june
18, 1996 Notice. Infaddition. the
liconsee has not privided an sdequate
basis for the wi wal of Viclation
(LB in the Notics.

PR Doc. 96-31323F
WLLIO CODE 798018

d 12-9-06: 8:48 am|

Policy and Procedure for Enforcement
Actions; Policy Stetament

AGENCY: Nuclear Regulatory
Comumission.

ACTION: Policy statement: Revision.

susedany: The Nuclear Regulatory
Commission (NRC or Commission) is
amending its Genersl Staternent of
Policy and Procedure for Enforcement
Actions (Enforcement Policy) to revise
the list of enforcement mstters on which
the NRC staff must consuit with the
Commission, to modify the Policy to
provide that most onsl
enforcement confersnces will be open to
public vbservation, to clarify the
circumstances in which a licensee-
identified viclation will be treeted as ¢

the licenses wr= nom-cited violstion, and consideration

of risk in developing sanctions.
DATES: This revision is effective on
December 10, 1996. Comments are due
on or before january 9, 1997. The
changs to Part V of the Enforcement

Policy opupnd-cidoml'
nﬁlmmdou not apply
wmwmmmadp
prior to the effective date of this
revision.

ADDRESSES: Send written comments to:
The Secretary of the Commission, U.5.
Nuclear Regulstory Commission,
Washington, DC 20555, ATTN:

comments to: 11555 Rockville Pike,
Rockville, Maryland 20852, between
7:45 am and 4:15 pm, on Feders!
workdays. of comments may be
examined at the NRC Public Document
Room, 2120 L Street, NW. (Lower-
Level), Washington, DC.
FOR FURTHER INFORMATION CONTACT:
james Lisberman, Director, Office of
Enforcement, U.S. Nuclear Regulatory
Commission, Washington, DC 20555
(301) 415-2741.
SUPPLEMENTARY INFORMATION: The
“Genersl Statement of Policy and
Procedwrw for NRC Enforcsment
Actions” (Enforcement Policy or Policy)
was first iasued oo 4, 1980.
Since that time, the Enforcement Policy
has been revised on & number of
occasions. On June 30, 1995 (60 FR
34381), the Enforcement Policy was
revised in its entirety and was also
pubiished as NUREG-1800. The Policy

imarily addresses violations by
m and certain non-licensed
persans. as discussed furtber in footnote
3 to Section |, Introduction and Purpose.
and in Section X: Enforcement Action

inst Non-licensees. As described
below, the Commission is amending the
Enforcement Policy to address issues
consultation with the

Commission, open predecisional
enforcement conferences, non-cited
violations, and nsk-significant
violations.

Commission Consultation
Most enforcement decisions are made
st the NRC staff level. However, based

;mm Section Il of the
Policy “Responsibilities,”
cartein cases require formal Commission
consultstion. The of
Commission consultation has existed
since the Enforcement Policy was first
as an interim Policy in 1980.
Aher 1“0&!:0 nunt‘m of ch =
requiri of consultation has
more t;n‘n doubm Most of the criteria
for consultation ware sdopted many
ysars ago, (0 sddress particular
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Commissioner concerns or arexs where
the NRC ctaff had litUe experience. The
NRC staff has had substantial
experisnce in implementing the
objectives of the nt Policy. It
is relatively rare that the Commuission
devistes from the recommended NRC
staff spproach. Thus, there is less need
for mandastory Commission involvemsnt
in many enforcement matters.

h.;mthcnhaonund
considering the significant »ffort
currently expended in providing
Comumnission consultation on
suforcement matters, the Cormmission
has given the NRC staff more fleability
to decide what snforcament issues
should be brought to the Commission’s
sttention because of policy significance,
controversy, or known Commission
interest

Section [ of the Enforcement Policy
1a being modified to delete the specific
requirements for consultstion with the
Commission before the NRC staff issues
enforcement actions involving matena!
false statements, orders or civil
penslties to unlicensed individuals, or
civil penalties to licensed reactor
operstors. Because of the egregious
nsture of material false statement cases,
it is logical that they would be
considered very significant regulatory
concerns and be categonized at Severity
Level | and require Commission
consuitation on that basis (Section [I(3)
of the Enforcement Policy). The
Commission believes that consuitation
regarding individusl actions should be
based on the merits of the particular
case. Further, under the current Policy,
cvil penaities are not normally issued
to unlicensed individuals or operators.
These cases would receive Commission
consultation at the request of the
Executive Director for Operations
(EDO). The Commission receives
sdvance notification of all orders,
including those 1ssued to unlicensed
individuals.

In sddition, consultation wall no
longer be required when the NRC staff
axercses discretion under Section
VILB.2 ' and refrains from taking
enforcement action for certain violations
identified duning extended shutdowns.
The Commission will receive sdvance
notification through Enforcement
Notifications (ENs) for the first exercise
of discretion for a plant meeting the
criteria o' Section VI1.B.2. Notification,
not consiiltation, will be required when
the NRC iaff exercises discretion under
Section V.UA 1 in matters in which the
civil penalty 1o v propu-ed deviates

 ARer the issuence of NUREG-1528. Section
VILB.) of ihe Enforcamant Policy was moumbsred
e Sectson VU B2

from more than two times the amount
of the base civil penaity. However, itemn
(2) of Section [ of the Policy is being
clarified to require consultation when
the NRC ataff proposss s civil panalty
r-n.thnnaunulbsﬁ-uyunl
veluss shown in Table 14 for a single
violation or problem. The NRC staff will
continue to provide notification to the
Commission for all civil penaities and

Predecisienal Enforcement Conferances

Historically, the Enforcement Policy
has that snforcement

are c'osed meetings
mw rnnﬂnlw

on oo

safety issues. Section V of the current
Enforcement Policy states that
conferences, “'are not normally open to
the public chesrvation.” However, on
maiicood & -yese ia) petgs

8 2-yeur to
dammﬂthol’oucym
changed to make most enforcement
conferences open (o the public. On July
19, 1994, the NRC announced that the
me&lﬂhmﬂnwuul
the ission had acted on the

recommendations.

The announcement of the trial
progrem explained that ihe
Commission's decision on whether 10
establish e permanent policy for making
enforcement conferences open would be
based on an assessment of the following
criteria:

(1) Whether the fact that the
conference was open impacted the
NRC's ability to conduct s meaningful
conference anid/or implement the NRC's
enforcemant -

(2) Whm?m:on conference
impacted the licensoe s participation in
the conference:

(3) Whether the NRC expended &
significant amount of resources 1n
making the conference public: and

(4) The extent of public interest in
opening the enforcement conference.

Under the trial program,
spproximately 25 percent of sll eligible
en t conferences were open to
public observation. Open enforcement
conferences were conductsd in sach
regional office and with various types of
licensees. Members of the public
sttended 40 of the 113 open conferences
conducted. In most cases, three or fewer
members of the public sttended. The
Commission received snd evalusted
comments from licensess and members
of the public.

The most significant conoern in
allowing public observetion at
enforcement conferences wes that open
conferences could inhibit open and

candid discussions between the NRC
and licensess. limit the free exchange of
information, reduce conference
effoctiveness, and negatively impact the
enforcement program. Al
reitersted this concern during
the program, the
not found that open enforcement
conferences conducted during the trial
me loes frank
open, nor was the
from obtaining the information required
0 implement its enforcement |  ogram.
In some cases, the NRC staff needed to
ssk licensees sdditional questions, but
the information uitimately provided was
always sufficient to meet predecisional
suforcement con ference

mpnd-dmﬂ:hmm
is consistent with the
sgency's principles of regulation
snd normel agency policy (“Staff

Open to the : Final
Policy Statement,” 50 FR 48340;

20, 1994). The intent of open
con ferences is not to maximize public
attendance, but to provide the public
with an opportunity to cbeerve the
regulstory process. Although making

y technical mestings open to the

exposes partici te the risk

that informaticn may be misunderstood
or misconstrued, the Commission does
pot find that J.'ho risk M':y.hl.l the
public confidence gained by allowing
open obssrvation of NRC predecisional
enforcement conferences.

Afer considering the impact on the
NRC s ability to exsrcise its regulatory
and safety responsibilities, the impact
on the candor and openness of
communications during enforcement
conferences, the impact on NRC
resources, and the benefit to the public,
the Commission has decided to modify
the Enforcement Policy to provide that
most conferences will be open to public
observation. However, as for any public
meeting, the NRC retains the discretion
to close the conference for & specific
case. The critera for cl conferences
siw currently addressed in on V of
the Enforcement Policy. With two
sdditions, these criteria will continue to
be used. The changes involve ?tmng 8
canference if it is based on an NRC
Office of Investigations (O} report that
has besn pa:n 3;‘ disclosed and
provi ibility to open or close a
mh:‘:'b with the @ of the
Exscutive Director for tions. The
Enforcement Policy will continue to

unghm- that predecisional

t wnhup nces are open for
public obeervation and not participation
consistent with the NRC's policy on

Enforcement Policy that opens
predecisional enforcement con ferences
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Enforcement orders are normally issued
¥y o Deputy Executive Director or the
Director, OE. However, orders may also
be issued by the EDO, especially those
imvolving the more significant matters.
The Directors of NRR and NMSS have
also been delegated authority to issue
orders, but it is expected that normal
use of this authonty by NRR and NMSS
will be confined to actions not
associated with compliance issues. The
Director, Office of the Controller, has
been delegated the authority to issue
caders where licensees violate
Commission regulations by nonpayment
of license and on fyon

In recognition that the regulation of
nuclear activities in many cases does
not lend itself to a mechanistic
treatment, judgment and discretion
must be exercised in determining the
severity levels of the violsticns and the
appropnate enforcernent sanctions.
including the decision to issue s Notice
of Violation. or to propose or impose &
civil penaity and the amount of this
penalty, after considering the genersl

ples of this statement of policy
and the technical significance of the
violations and the surrounding
crcumstances.

Uniess Commission consultation or
potification 1s required by this policy,
the NRC staif may depart, where
warranted in the public's interest. from
this policy as provided in Section VII,
“Exercise of Enforcement Discreuon.”
The Commission will be provided
wnitten notification of all enforcement
actions involving cvil penaities or
orders. The Commission will alsoc be
provided notice the first ime that
discreuon 1s exercised for a plant
meeting the criteria of Section VIL.B.2
In addition. the Commission will be
consulted prior to taking action 1o the
following situations (unless the urgency
of the situation dictates immediate
action|

(1) An action affecting 8 licensee s
operation that requires balancing the
public health and safety or common
defense end secunty implications of not
operstng with the potential radiological
or other nazards associated with
conunued operation:

(2) Proposais to impose a civil penaity
greater than 3 times the Seventy Level
1 values shown in Table 1A for a single
violation or problem:

{3) Anv proposed enforcement action
that invoives a Seventy Level |
violation.

(4) Any action the EDO believes
warrants Commission involvement;

{8) Any proposed enforcement case
involving an Office of Investigations
(O1) report where the NRC staff (othar
than the Ol staff) does not amve at the

same conclusions as those in the Ol
mport issues of intent if the
Director of Of concludes that
gmmummﬂwmmd;

(8) Any propossd enforcement sction
on which the Commission asks to be
consulted.

V. Severity of Viclations

Regulatory requirements * have
varying degrees of safety, .or
snvironmental significance. Therefore,
the relative importance of each
violation, including both the technical

and the regulatory

significance. is evaluated as the first
step in the enforcament process. Lo
the ificance of &
violation, the staff considers the
technical significance, i.e.. sctual and
potential . and the
regu latory
the technical
appropnats consideration.

V. Predecisions! Enforcament
Counferences

Whenever the NRC has learned of the
existence of a potential violation for
which escalsted enforcement action
appears to be warranted, or reCWITINg
nonconformance on the part of 8
vendor, the NRC may provide an
opportunity for s predecisions!

rcement conference with the
licensee. vendor, or other person before
taking enforcement sction. The purpose
of the conference is to obtain
information that will assist the NRC in
determining the appropriste
enforcement action, such as: (1) a
common understand’ng of facts, root
causes and missed opportunities
associated with the apparent violations,
(2) a common understanding of
corrective action taken or planned. and
(3) 8 common understanding of the
significance of issues and the nggd for
lasting comprehensive corrective acion

If the NRC conciudes that it has
sufficient informetion to make an
informed enforcement decision. &
conference will not normally be held

unless the licensee requests it. However,

an opportunity for & conference will
normally be provided before issuing an
arder based on 8 violation of the rule on
Deliberate Misconduct or a civil penaity
1o an unlicensed person. lf & conference
is not held, the licensee will normally
be requested to provide a wrnitten
response (0 an inspection report, if

* The term ' requirernent’ &8 weed 10 this policy
means 8 egally binding mquirement such & &
satute. reguiation  licenes condition. |echncal
speciiication, or arder.

issusd, as to the licensee's views on the
apperent violations and their root
causes and a description of planned or
implemenisd corrective sction.
the i enforcement
confersnce, the licensee, vendor, or
other persans will be given an
opportunity to provide information
consistent with the purpose of the
conference, including an explanation to
the NRC of the immediate corrective
actions (if any) that were taken
following identification of the potential
viclation or nonconformance and the
long-term comprehensive sctions that
ware taken or will be taken to prevent
recurrence. Licansees, vendors, or other
persons will be told when & mesting is
s predecisional enforcement conference.
A predecisional enforcement

NRC and the licensee. Conferences are
normally held in the regional offices
and are normally open to public
observation. Conferences will not
normally be open to the public if the
enforcesnent sction being contempleted:
(1) Would be taken an
individual, or if the ection. though not
taken sgainst an individual, turns on
whaether an individual has committed

"m::;“ significant personne!
failures where the NRC has requested
that the individuai(s) involved be
present at the conference:

(3) Is based on the findings of an NRC
Office of Investigstions report that bas
not been publicly disclosed; or

(4) lovolves safeguards information.
Privecy Act information, or information
which could be considersd propnetary.

In sdditioh, conferences will not
normally be open to the public if:

(5) The conference involves medical
misadministrations or overexposures
and the conference cannot be conducted
without disclosing the exposed
individual's name; or

(8) The conference will be conducted
by telephone or the conference will be
conducted at a relatively small
licensee s facility.

Notwithstanding meeting any of these
criteria. & canference may still be orcn
if the conference invoives issues related
to an ongoing adjudicatory proceeding
with one or more intervenors or where
the evidentiary basis for the conference
is & matter of public record. such as an
adfudicaiory decision by the

ent of Labor. Lo addition.
notwithstanding the sbove normal
criterie for opening or closing
conferences, with the approval of the
Exscutive Director for Operstions.
confersnces may either be open or
closed to the public after balancing the
benefit of the public observation agmnst
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Docket No. 030-20683 License No. 37-20657-01
EA No. 96-498

Mr. Hugh Madden

Vice President of Operations
Koppel Steel Corporatiin

P.O. Box 750

Beaver Falls, Pennsylvania 15010

SUBJECT:  INVESTIGATION REPORT NO. 1-96-021 AND PREDECISIONAL
ENFORCEMENT CONFERENCE

Dear Mr. Madden:

This refers to the investigation conducted by the NRC Office of Investigations (Ol) Field
Office, Regicn |. The purpose of the Ol investigation was to determine if the Radiation
Safety Office at the Koppel Steel facility in Koppe!, Pennsylvania, was discriminated
against by haviag his employment terminated for providing information to an NRC
inspector. A redacted copy of the investigation report is enclosed (Enclosure 1). The
report wae redacted to exclude information which is required to be protected by the
Privacy Act. The redaction does not affect the conclusion of the report. The exhibits to
the report are not included.

Based on the findings of this investigation, apparent violations were identified and are
being considered for escalated enforcement action against Koppel Steel Corporation in
accordance with the "General Statement of Policy and Procedure for NRC Enforcement
Actions"” (Enforcement Policy), NUREG-1600 (Enclosure 2). The apparent violations
include: 1) 10 CFR 30.7 (Employee protection) which prohibits discrimination by a licensee
against an employee for engaging in certain protected activities; and 2) 1C CFR 30.10
(Deliberate misconduct) which prohibits any employee of any licensee who knowingly
provides to any licensee, services that relate to a licensee’s activities from deliberate
misconduct that causes the licensee to be in violation of any rule, regulation, or order of
any term, condition, or limitation of any license issued by the Commission. The
investigation substantiated that the Radiation Safety Officer was discriminated against by
Koppel Steel Corporation management.

Accordingly, no Notice of Violation is presently being issued for these investigation
findings. In addition, please be advised that the number and characterization of apparent

violations described in the enclosed investigation synopsis may change as a result of
further NRC review. A copy of 10 CFR Part 30 is enclosed (Enclosure 3).

A
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the potentisl impact on the agency's
decision-making process in & particular
case.
The NRC will notify the licansee that
the conference will be open to public
observation. Consistent with the
eency's policy on open meetings, ' Staff
Meetings Open to Public,” published
September 20, 1994 (59 FR 48340), the
NRC intends tc announce open
conferences normally at least 10
working days in advance of conferences
through (1) notices posted in the Public
Document Room, (2) & toll-free
telephone recording at 800-952-9674,
(3) & toll-free slectronic bulletin board at
800-952-9676, and on the World Wide
Web at the NRC Office of Enforcement
homepage (www.nre.gov/OE). In
sddition, the NRC normally will also
issue a press release and notify
appropriste State liaison officers that »
redecisional enforcement conference

s been scheduled and that it is open
to public observstion.

The public sttending open
conferences may observe but not
participate in the conference. It is noted
that the purpose of conducting open
conferences is not to maximize public
sttendance, but rather to provide the
public with opportunities 1o be
informed of NRC acuvities consistent
with the NRC's ability to exercise its
regulatory and safety responsibilities.
Therefore, members of the public will
be allowed access to the regional
offices o sitend open enforcement
conferences in accordance with the
“Standard Operating Procedures for
Providing Secunty Support for NRC
Hearings and Meetings, ' published
November 1. 1991 (56 FR 56251). These
procedures provide that visitors may be
subject to personrei screening, that
signs. banners, posters, etc.. not larger
than 18" be permitied, and that
disruptive persons may be removed.
The open conference wiil be terminated
if disruption interferes with a successful
conference. NRC's Predecisional
Enforcement Conferences (whether open
or closed) normally wiil be heid at the
NRC's regional offices or in NRC
Headquarters Offices and not in the
vicinity of the licensee's facility.

Members of the public attending open
conferences will be reminded that (1)
the apparent violations discussed at
predecisionai enforcement conferences
are subject to further review and may be
subject to change pnor to any resulting
enforcement sction and (2) the
statements of views or expressions of
opinion made by NRC employees at
predecisional enforcement con isrences,
or the lack thereof, are not intended té
represent final determinstions or beliefs.

Wisen nesded to protect the public
heaith and sajety or common defense
and security, escalsted ecforcement
sction, such as the issuance of an
immediately effective order, will be
taken before the conference. In these
cases, a conference may be heid after the
eecalatsd enforcemaent action is taken.
Vil. Exercise of Discretion

A. Escalation of Enforcement Sanctions

“...

(@) Situstions when the violation
results in s substantial increese in risk,
including cases in the durstion of
the violation has con ed to the
substantial increase:

B. Mitigation of Enforcement Sanctions

1. Licensee-identified Severity Lavel
IV Violations. The NRC, with the
upmuvd of the Regional Administretor
or his or her designee. may refrain from
issuing a Notice of Violation for a
Severity Level IV violation that is
documented in an inspection report (or
official field notes for some material
cases) and described therein as a Non-
Cited Violstion (NCV) provided that the
inspection includes & brief
description of the corrective action and
that the violation meets all of the
following criteria:

(a) It was identified by the licensee;

. - .

Dated at Rockville. MD, this 4th day of
December. 1996,

For the Nuclear Reguiatory Commission.
jehan C. Rovie,
Secretary of the Commission
|FR Doc. 96-31319 Filed 12-9-96; 8:45 am|

BELLIMG CODE T988-91 -

TEME AND DATE: 2:3(
9, 1906

PMLACE: Conference , 1333 H Street,
NW.. Suite 300, Wishington, DC 20288

p.m. on Decernber

Strest, NW., Washington, DC 20268
0001, Telephons (202) 780-6840.
Margare: P. Crensbaw,

Secretary.

FR Doc. 9631408 Flled 12-6-96: 10:50 am|
WRLBIO CODE T7TV6-Fw-5

v e

POSTAL SERVICI

Sunshine Act Board of
m

Notice of Vets to C Meeting

At its mesting off December 2, 1996,

the Board of of the United
States Postal ge voted unanimously
to close to public g tion its
-ﬁ‘m dl for january 6, 1997,
in W , D.€. The members will
be briefed on: (1) (asarcom Publication
Prices: (2) a pro d filing with the
Postal Rate Commigsion for Parceis; and
(3) will consider ng spproval for
International S be Canters.

The meeting is efkpected to be
sttanded by the fojowing persons:
Governars redh, Daniels, del Junco,
Dyhrkopp, Finemsh, Mackie,
McWherter, Rider §nd Winters
Postmaster Generaf Runyon, Deputy
Postmaster n,
to the Board , and General
Counsel Elcano

As to the first anfl second item, the
Board determined [hat pursuant to
section 552b(c)(3) §f title 5, Unitea
States Code, and on 7.3(c) of title
39, Code of Federa§ Regulations. this
portion of the mes§ing is exempt from
the open mewti quirement of the
Government in unshine Act (5
U.S.C. 552b(b)] bedmuse it is likely to

disclose informatign in connection with
ngs underfChaptsr 36 of title
39, United States (Jode (having to do

with postal retemaging, mail
classification and ¢ s in postal
services), which isppecifically

exempted from digtlosure by s -tion

410(c) of title 39, United States Code.
The Board has djtermined (urther that
t to sectiof 552b{c)(10) of title 5.
ited States and section 7.3(j) of
title 39, Code of Feg Regulations, the
discussion {s exempt because it is likely
to specifically confern participation of

the Postzl Service fn & civil action or

involving & determination
on the record afterppportunity for a
hearing.
As to the third tgrm, the Board
determined that p nt 1o section

s52bic) (3) and (10§ of title 5. United
States Code: and sdction 410(c) (2) and
(3) of title 39, Unithd States Code: and
section?.3 (c) and §) of title 29, Code of
Feders! Regulationg, the meeting 15
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will be applied to conferences for which

the dats is announced afier the effective converss is not necessarily trus: low risk

date of this revision.
Now-Cited Violations

The Enforcement Policy provides
examp!-s of when discretion generslly
should e considered for from
the normal approach under the Policy.
Section VILE.1. addresses non-cited
violations (NCVs) which are used 1o

the existence of & legal
violation but are not formal violstions.
NCVs are used to provide an incentive
to licensees (o identify and correct
viclations. Criterion 1.(s). in Section
VILB.1. is a Severity Lovei IV violation
that was “identi by the licenses,
including identification through an
event.”’

This discretion is normally used
when the licensee identifies and
corrects & non-recurring violation.
However, this provision is not normally
used for violalions that mest the criteria
for Severity Level [l violations, and
wher e crcumstances justify
characterization st Severity Level IV,
Such cases normally are the more
significant Sevenity Level IV violations.
In addition, the NRC has considered
whether this exercise of discretion
should normally be used in cases
involving violstions identified through
an event. If the root cause of the event
is obvious or the licansee had pnor
opportunity to identify the problem but
failed to take sction that would have
prevented the event, the licensee should
not be rewarded by the NRC's exercising
discretion not to cite the violation. On
the other hand, there may be cases
when. notwithstanding a self-disclosing
violation, the licensee demonstrated
initiative in identifying the violation's
root cause. In such a case, an NCV may
be appropriate

In general. when the licensee's
identification is throngh an event,
discretion sbould only be exercised
when the licensee has demonstrated
initiative. Further. the violation should
be cited if it caused the event, the cause
is obvious, or a clear opportunity
existed to identifyv the violation and take
action to prevent the event. The
Commission believes that the
Enforcernent Policy should be clarified
by deleting the reference to
identification through an event in the
criterion in Section VILB.1.(a) to make
it clear that use of discretion is not
automstic if the viclation is identified
through a seif-disclosing event.

Risk-significant Violations
In evaiusting violations for

enforcement, the higher the nsk from a
violation, the greater the severity level

and sanction should be. However, the

should nat necsssaniy result in no
sanction or & minor violation being

in situations when the excessive
durstion of a problem has resultsd in &
substantial increase in risk. Although
there is inherent discretion in the
Enforcament Policy to increass Severity
Levels and sanctions based on risk. the
Commission believes it is appropriate to
modify the Policy to state the

congi ion of risk aspects more
clearly.

In analyzing risk. the NRC recognizes
the uncertainties associated with risk
assessment. Generally, qualitative rather
than quantitative risk assessments are
made given the number of variables
associsted with risk assessment. Risk
should be e considerstion in proposin
enforcement actions, but not necessanly
determinatative. In developing higher
civil penaltier. L.\ ~-umission intends
to consider, » here ¢, pup:“un. .
\lnlnﬂ sepa =ie tivi penalties for
sach violation tha. ‘¢ «ggregeted into s
Severity Leve! Il problem.

Therefore, to provide sufficient
di «a ion to be sble to appropriately
ct nsi. ar risk in enforcement decisions,
Secuo [V of the Policy is being
modified to state that in considering the
significance of a violatian, the NRC
considers the technical significance, i e.,
actual and potential consequences. and
the regulatory significance; and that in
evalusting the tachnicai significance,
risk is an appropnate considerstion.
Frrther, Section VILA 1.(e} is being
1 dified to state that exercise of
usscretion should be considered in
situations where the violation has
resulted in & substantial increese 1o risk,
including cases in which the durstion of
the violstion has contributed to the
substantial increase.

Paperwork Reduction Act Statement

This policy statement does not
contain & new or amended information
collection requirement subject to the

ork Reduction Act of 1995 (44
U.S.C. 3501 ot seq.). F.nmz
uirements were approved by the
ce of and Bugg.
spproval number 3150-0011.
spproved information collection

requirements contained in this policy
statement appear in Section VILC.

Public Protection Notification

.l':leCmynotundua or nponu:.
& is not ired 0 res
to.lcnlhnlnnm of wmm Mpon“
displays a currently valid OMB control

Senall Business Ragulatory Enforcement
Fainezs Act

In eccordance with the Small
Business Enforcement
Fuirness Act of 1996, the NRC has
detsrmined that this action is not a

Accordingly, the NRC Enforcament
Policy is amended by revising Section
1, the first in Section IV,
Section V, and Sections VII.A.1.(e) and
VILB.1(a) to read as follows:

GENERAL STATEMENT OF POLICY
AND PROCEDURE FOR NRC
ENFORCEMENT ACTIONS

1. Responsibilities

The Executive Director for Operations
(EDO) and the principal enforcement
officers of the NRC, the Duputy
Exscutive Director for Material
Safety, Safeguards and Operations
Support (DEDS), and the Deputy
Exscutive Director for Nuclear R.ncl:r

on, onal tions, an

wm l&h have delegated
the suthcrity (o approve or issue all
sscalated enforcoment actions.* The
DEDS is responsible to the EDO for the
NRC enforcement programs. The Office
of Enforcement (OE) exercises oversight
of and implements the NRC
enforcement programs. The Director,
OE, acts for the Deputy Executive

- Directors in enforcament matters in

their absence or as delegated.

Subject to the oversight and direction
of OE, and with the approval of the
apprupriste Deputy Executive Director.
where necessary, the regional offices
normally issue Notices of Violation and

civil However,

subject to the same oversight as the
regional offices. the Office of Nuclear
Reector Regulation (NRR) and the Office
of Nuclesr Material Safety and

ards (NMSS) may also i1ssue
Notices of Violstion and proposed civil
penalties for certain sctivities.

4 Thas e socalsted snforcement action e
uﬂlnuupm_uuNuaMmemu
dvll’-hhmio-uyuml.n.um
violstion (or problem | or eny arder based upon 4
viokation.



