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Dear Administretive Judges:

Enclosed are copies of a report by the NRC Office of Inspector and Auditor
respecting the activities of Dr. Philip Gustafson relating to the preparation
of the Environmental Impact Statements for the West Chicaco Rare Earths
Fecility. The investigation was requested by you in your order of December 24,
1€84, in response to information provided by the I11inois Attorney General's
office.

The OIA report concludes that there is no indication that Dr. Gustafson's
contécts with the Kerr-McGee Corporation had any effect on the draft and
final environmental statements for the West Chicago Rare Earths Facility.
Accordingly, the NRC staff considers this matter closed.

Sincerely yours,
| :
_@’/\‘;‘1 N' %

Stephen H, Lewis
Deputy Assistent Chief Hearing Counsel
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Peter Nickles, Esq. Richard A. Meserve, Esq.
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LE TR B Mav 23, 1985

MEMORANDUM FOR: Guy H. Cunningham, 111

Executive Legal Director
FROM: Sharon R. Connelly, Director%ﬂlfk f C‘r—»‘,@

Office of Inspector and Auditor
SUBJECT: ALLEGED CONFLICT OF INTEREST BY AN NRC CONTRACTOR EMPLOYEE

The attached report documents the Office of Inspector and Auditor's (OIA)
investigation into information contained in a pleading filed by the Attorney
General of the State of I1linois before the Atomic Safety and Licensing Board
(ASLB) in the matter of the Kerr-McGee Chemical Corporation West Chicago Rare
Earths Facility. As a result of the pleading, the ASLB ordered the NRC staff
to investigate contacts between Kerr-McGee Chemical Corpcration and

Dr. Philip Gustafson, Acting Director, Division of Environmental Research,
Argonne National Laboratory, that allegedly had a2 bearing on the Draft and
Final Environmental Statements prepared by Argonne National Laboratory
concerning the Kerr-McGee West Chicago Rare Earths Facility.

Our investigation disclosed that in about 1979, the NRC requested Argonne
National Laboratory to prepzre an envircnmental statement pertaining to the
decommissioning of the Kerr-McGee West Chicago Rare Earths Facility. At that
time, Dr. Gustafson was the Director, Environmenta)l Impact Studies (EIS)
Division, Argonne National Laboratory, and had the overall responsibility for
the preparation of ervironmental statements. In January 1981, Guctafson left
Argonne National Laboratory on a two year leave of absence to assume the
position of Director of the I11inois Department of Nuclear Safety. Under the
direction of William J. Hallett, who replaced Gustafson as Director of the EIS
Division, Argonne National Laborztory prepared and submitted to the NRC in _
early May 1982, the last revicion of the draft environmental statement
concerning the Kerr-McGee West Chicago Facility. The draft environmental
statement was issued by the NRC in late May 1982. Comments by interested
parties on the dreft statement were forwarded by NRC to Argonne between
December 1982 and January 1983 for inclusion in the final environmental
statement. Argonne forwarded its input for the final environmental statement
to the NRC about February or early March 1883. In March 1983, Gustafson
returned to Arconne to become Acting Director, Radiological and Environmental

recegrct Division., Ir thic positior Gustefson hed nc responsibility for

ervirgnmente] statere~te, Tne fingl environmente] stitement concerning the
g Y .. ! i TBS £ faer SEER

WEST ohiCEgy Feciiit) wis dssuel by tne Wal in May iISES.

roril 19E3, Gustefsor wes conmteéctec by ivan Denny, Manzger, West Chicago

Froject, Kerr-McGee Chemicel Corporetior, who 2skec if Gustafson and Argonne
Netiona] Laboratory would be interested in conducting a community education

program for the citizens of West Chicago which would provide general,

objective, information on radiation. On May S9-10, 1983, Gustafson visited
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herr-McGee Headquarters in Oklahome City, Oklahoma, to discuss the proposed
ecucation program with Kerr-McGee mznagement. The West Chicago Facility
environmental statements were not discussed during the meeting. 1In
conjunction with this trip, on May 18, 1983, Gustafson submitted a claim to
Kerr-tcGee for reimbursement of travel expenses and attached a copy of his
geughter's resume as an enclosure. Gustafson's daughter was about to receive
a college degree in civil engineering and was looking for employment. Neither
Gustafson nor his daughter were ever contacted by Kerr-McGee with any job
offers.

During our investigation we learned that the environmental statements were
primarily technical reports that analyzed and presented facts about alterna-
tive approaches to decommissioning of the West Chicago Facility. The Summary
and Conclusions Chapter of the environmental statements, which documented the
NRC position on what alternztive was to be followed, was written by William A.
Nixon, Senior Chemical Engineer, Office of Nuclear Material Safety and Safe-
guards, NRC. The alternative favored by the Kerr-McGee Corporation was not
selected by the NRC.

Conclusion

Our investigation developed no indication that Gustafson's contacts with the
Kerr-McGee Corporation had any effect on the draft and final environmental
statements for the West Chicago Rare Earths Facility. The environmental
statements were objective presentations of technical findings resulting from
the evaluation of alternative methods for decommissioning and stabilization of
the West Chicago Facility. Therefore, there wes little that Gustafson could
have done to influence NRC's decision on what alternative to select.
Additionally, Gustafson was not working at Argonne National Laboratory when
the laboratory submitted its input for the draft and final statements to NRC,
and Gustafson's contacts with Kerr-McGee were subsequent to Argonne providing
its final input to NRC. :

Attachment:
As stated

cc: Chairman Palladino
Commissioner Roberts
Commissioner Asselstine
Commissioner Bernthal
Commissioner Zech
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Bzckoround

In @ January 15, 1985, memorandum for Skaron R. Connelly, Director, Office of
Inspector end Auditor (OIA), KRC (Attachment 1), Guy H. Cunningham 111,
Executive Legal Director (ELD), KRC, requested OIA to conduct an investigation
into &llegations involving Dr. Philip Gustafson, an employee of Argonne
hetionzl Laboratory, Argonne, I11inois. The memorandum noted that although
10 CFR Part 0, Conduct of Employees, did not zpply to Gustafson, certain
espects of the allegations still warranted investigation by OIA. The ELD
recuest was the result of a December 24, 1984, Order by the NRC Atomic Safety
end Licensing Board (ASLB) which was conducting hearings in the matter of the
decommissioning of the Kerr-McGee Chemical Corporation West Chicago Rare
Earths Facility. The ASLB ordered the NRC staff to investigate allegations
regarding contacts between Kerr-McGee and Gustafson that might of had a .
bearing on the Draft and Final Environmental Statements that were prepared by
Argonne concerning the West Chicago Facility.

The allegetions regarding Gustafson's conduct were contained in a pleading
filed on December 17, 1984, by the Attorney General of the State of I1linois
before the ASLB. The pleading asserted that Gustafson was formerly the
Director, Environmental Impact Studies (EIS) Division, Argonne National
Leboratory. The EIS Division prepared the Draft and Final Environmental
Statements on the Kerr-McGee West Chicago Facility decommissioning. 1In
January 1981, Gustafson took a leave of absence to become the Director of the
I11inois Department of Nuclear Safety (IDNS). In approximately March 1983, he
returned to Argenne. Dr. Gustafson's positions at both Argonne and IDNS were
sensitive in connection with state and federal regulation of the Kerr-McGee
‘2st Chicago Facility. The pleading then referenced a trip that Gustafson
w3C2 10 Rerr-McGee Headquarters and that Gustafson forwarded his daughter's
resume to the Kerr-McGee Corporation,

Summary

Robert L. Fonner, Attorney, ELD, when interviewed (Attachment 2) stated the
Draft Environmentz] Statement (DES) concerning the decormissioning of the West
Chicago Rare Earths Facility was prepared by Argonne National Laboratory,
reviewed by NRC, then published for comment. The Final Environmental State-
ment (FES), was then prepared by Argonne, reviewed by the NRC, and published
for comment. The work was requested under a Purchase Order the NRC has,
through the U.S. Department of Energy (DOE), with Argonne National Laboratory.
ELD considered it necessary to conduct an investigation to determine (1) what
Gustafson's relationship was to the preparation of the DES/FES and (2) what
Gustafson's relationship was with the Kerr-McGee Corporation. Fonner opined
this wes necessary because, in theory, it would be possible to word the
DES/FES in such 2 wey to favor &n 2lternative most advantageous to Kerr-McGee.

Wiiiier A, Nixcn, Serdior Chemicel Engineer, Division of Fuel Cycle and
Meteriel Sefety, (ffice of hutieer Mzteriels Sefety and Szfeguzrds, NRC, when
irte-viewed (Attechment 3) steted thet in ebout 1678 2 Stztement of Work was

precerec by NRC to regquest Argorne 10 prepere an environmental impact state-
ment for the decommissioning of the Kerr-McGee West Chicago Rare Earths
Fecility. Dr. Gustafson, formerly the Director, EIS Division, Argonqe. w2s
originally in charge of the Argonne report writing team. However, Nixon did
not know the extent of Gustafson's actual involvement in the writing of



. OFFICIAL BSE Gii

Argonne's input to the DES cue to the fact that Gustafson was at a higher
level than the team itself. Nixon noted that the DES was scheduled for
publication in May 1981; however, it was postponed to May 1982 to prepare
revised draft statements. The FES was issued in May 1983. Nixon opined that
Gustafson was not working at Argonne when either the DES or FES were
published. Nixon further explained that the environmental statements were
primarily technical reports that analyze and present facts about the
2lternative approaches on decommissioning of the West Chicago Facility.
Because of the objective nature of the information provided by Argonne, there
was little that Gustafson could have done to influence the DES/FES in favor of
Kerr-McGee. Additionally, the Summary and Conclusions chapter of the DES/FES
which documented the NRC position on what alternative was to be followed was
written by Nixon. The alternative selected by NRC was not the alternative
proposed by Kerr-McGee. -

Iven L. Denny, Manager, West Chicago Project, Kerr-McGee Chemical Corporation,
when interviewed (Attachment 4) stated that in early 1982, because of the
nature of the questions being asked by the citizens 1iving near the Kerr-McGee
West Chicago Facility, Kerr-McGee management considered sponsoring a comaunity
ecucation program which would provide the West Chicage, I11inois, public with
general information on radiation and how it effected est Chicago. In his
consideratior of a person to chair the community education program, Denny
decided that Gustafson, who was then Acting Division Director of the
Rediological and Environmental Division at- Argonne National Laboratory, would
be the best person because of his expertise with radiation and his
understanding of radiation levels and conditions in West Chicago.

Quring March-April 1983, Denny discussed the concept of a2 community education
orograi with Gustafson., Denny informed Gustafson that the purpose of the
program was to inform the public about radiation in general and the panel
would have to be careful not to discuss the various alternatives for the
disposal of radioactive waste at the West Chicago Facility. Denny dinquired
whether Gustafson foresaw any conflict with his chairing the community
education program, Gustafson replied that he did not believe there was any
conflict and that he had checked with Argenne manazgement and they had no
objection to his participation in the program,

Denny noted that, prior to leaving Argonne in early 1581 to begin employment
with the State of I11incis, Gustafson worked in the division at Argonne that
prepared the DES for the Kerr-McGee West Chicago Facility. The draft state-
ment was not published by the NRC until May 1982, In early 1983, when
Gustafson returned to Argonne, he became the Acting Division Director of the
Radiological and Environment Division. This division was different from the
division that Gustafson formerly worked in and, to the best of Denny's
knowledge, hed nothing directly to do with the preparaticn of the final
envirenmente) stetement for the West Chicego Facility. Additionally, the
€ine) ernvirgrnments® statemert wes publiched 4r May 1882; therefore, when plans
were being meoe ir MercreAprii 18E8: for Gustefson to chazir the community
ecucetion procrem for Kerr-)iGee, Argorne's input to the Tinal environmental
stetement would have been complete. Ccnseguently, Gustafson was not in a
position to influence the writing of the finel environmertal statement.

On May $-10, 1983, at Denny's invitation, Gustafson traveled to Kerr-McGee
Headaquarters and discussed with Kerr-McGee management, including Dean A,
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McGee, former Chairman of the Board and Chief Executive Officer of Kerr-McGee
Corporation, the concept and goals of the education program., Gustafson was
informed that the public should be awzre that Kerr-McGee was funding the
program and that the program was to be an objective, informative discussion on
raaiation. To the best of Denny's knowledge, the technical content and
conclusions of the draft and pending final environmentz) statements were not
discussed with Gustafson during his visit.

When Gustafson departed on May 10, 19€3, Kerr-McGee intended to conduct the
community education program with Gustafson 2s the chairperson. However, the
program was not further pursued by Kerr-McGee. Denny was not able to provide
a8 specific reason why the program was not conducted except to say that with
the publication of the final environmental statement in Fay 1983, the
Kerr-McGee staff was too busy to actively pursue other projects.

Curing Gustafson's visit to Kerr-McGee Headquarters, he mentioned to Denny
that his daughter was about to graduzte from college with a degree in
engineering, Gustafson remarked that jobs were hard to find in the Chicago
arez and wondered if Denny knew of any employment opportunities in the
Oklahoma City area, Denny replied he knew of none. Gustafson later mailed
his daughter's resume to Denny. Denny handled the resume like he would any
other. He forwarded a copy to the Kerr-McGee Personnel and Engineering
Departments. Denny's daughter was never interviewed for employment with
Kerr-McGee. Denny 21so forwarded the resume to Catalytic, Inc., without
recommendation beceuse that company had previously informed Denny that they
were looking for engineers,

In i affidavit dated January 18, 1985 (Attachment 5), Ivan L. Denny outlined
Li@ ¢.2iis surrounding the selection of Gustafson to chair the Kerr-McGee
community education program, Gustafson's visit to Kerr-McBee Headquarters, the
Kerr-McGee decision not to pursue the program, and Denny's handling of the
resume of Gustafson's daughter., Attachments to the affidavit document the
objective and general nature of the proposed educetion program, the fact that
- the program would be presented by Argonne National Laboratory and funded by
Kerr-McGee Corporation, and Gustafson's impressions of his trip to Kerr-McGee
Headquarters,

In & June 17, 1983, letter to Mr. Richard Basso, Manager, Midwest Operations,
Catalytic, Inc. (Attachment 6), Denny forwarded to Catalytic, Inc., the resume
of Gustafson's daughter,

Or. Philip Gustafson, Acting Director, Division of Environmental Research,
Argonne Kational Latoratory, when interviewed (Attachment 7) stated that in
about 1978, because of Argonne's experience with uranium mill sites and with
the Kerr-McGee West Chicago Facility, the NRC asked Argonne to prepare an
ervirenmente] impect stztement for the decormissioning of the Kerr-McGee West
Cnicege Facility., Inm egtout 1878-167¢, wher Argonne begzn preparetion of the
Cre®t environmente) stetement, Gustafson wes Directer of the EIS Division at
rreconne, The EIS Division nad overeil responsipility for preperztion of
environmentz] statements, During preparztion of the environmental statements,
Argonne studied and analyzed various plans for decommissioning of the West
Chicago Facility. As Director, EIS Division, Gustafson's direct involvement
with the statement was minimal., Most of Gustafson's time was occupied with
the general administrative functioning of the division. In January 1981,
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Custzfson began 2 two year leave of zbsence from Argonne to become the
Oirector, IDNS. The IDNS received 2 copy of the draft environmental statement
from NRC for comment and on July 27, 1982, these comments were provided to
NRC. The comments made by IDNS were made without any contact with Kerr-McGee,

In March 1983, Gustafson left the IDKS and returned to Argonne to become
Acting Director, Radiological and Environmental Research Division. This
division was involved strictly in research and had no respensibilities for
environmental statements. Willizam Hallett had become the Director, EIS
Division, which still had the responsibility for preparing environmental
stztements, Gustafson opined that to a1low the NRC sufficient time to review
the infermation and publish the final environmental statement in May 1983,
Argonne would have submitted its input for the final environmental statement
to the KRC in about January or February 1983, Gustafson asserted that when he
returned to Argonne in March 1983, he had no involvement with, and expressed
no interest in, the preparation by Argonne of the final environmental
statement for the West Chicago Facility.

In about April 1983, CGustafson was contacted by Ivan Denny who wanted to know
if Gustafson was interested in conducting a community education program for
the citizens of West Chicago, I11inois. During subsequent conversations,
Denny 2sked that Argonne become involved in preparing the program and
providing experts to give lectures on radiation. This request was not unique
because Argonne had conducted technical training for various organizations in
the past. Denny told Gustafson that Kerr-McGee would fund the program. It
was also agreed that the program would provide only general information on
radiation and would not address the topic of decormissioning of the West
Chicugo Facility. Gustafson discussed the proposed community education
progcie with the Deputy Director of Argonne who was also responsible for the
Division of Educationa) Programs. There were no reservations expressed about
Argonne conducting an education program for Kerr-McGee, It was thought that
since Gustafson was so far removed from the draft and finzl environmental
statements for the West Chicago Facility that there would be no perception of
a conflict of interest.

On May 9-10, 1983, at Denny's invitation, Gustafson traveled to Kerr-McGee
Headyuarters and discussed the education program with Kerr-McGee management.
He also discussed the problems of petroleum and radiocactive and
non-radioactive waste management with Kerr-McGee specialists. While at
Kerr-McGee Headquarters, Gustafson did not discuss the draft or final
environmental statements with anyone.

When Gustafson departed Kerr-McGee Hezdquarters on May 10, 1983, he was under
the impression that the education program wes going to be conducted. For some
rezson the program never materizlized, and Gustafson did not know why,

Dy it wes nctec by Arthur Zilbersiein, General
Ccunse) for Aponne, het elthougr Argonne s & iowed to undertake work for
spenscrs cther ther DO, it must be first epproved by DOI. Argonne is totally
compenseted for work performed for outside spornsors., Had Kerr-McEee decided
to conduct the educational program, they would have submitted a formal
proposal for Argonne to develop and present the program. Argonne would have
then complied with their "Work For Others Procedures" which requires that all

work conducted for sponsors other than DOE must be 2pproved by Argonne

’ 1 4 ” ’ -
»ing the interviewn ¢¥ Custefser, 3
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mznzgement and DOE. The proposed work must be consistent with the mission of
the laboratory and the laboratory must recover the costs associated with
performing the work., Zilberstein stzted that review of the proposed work by
Argonne management and DOE would have identified any appearance of conflict of
interest and would have resulted in the Kerr-M:Gee proposal being disapproved.

While &t Kerr-McGee, Gustafson told Denny that his daughter was zbout to
receive 2 college degree in civil engineering and that jobs were hard to find
in the Chicago area. Gustafson asked if Denny was aware of &ny job opportuni-
ties in Oklahoma. Denny replied he knew of none but would inquire. Gustafson
subsequently provided Denny a copy of his daughter's resume as an attachment
to his request for reimbursement for his trip to Kerr-McGee. Neither
G:itafson nor his caughter was ever contacted by Kerr-McGee concerning any job
offers. .

In a May 18, 1983, letter from Gustafson to Denny (Attachment 8), Gustafson
detailed his expenses during his trip to Kerr-McGee Headquarters and discussed
his impressions from his conversations with Kerr-McGee mzmagement. Gustafson
comnented that it would be possible to present a program dealing with radia-
tion and its effects in understandable terms which would allow the people in
West Chicago to place the issues in & reasonzble perspective. Gustafson
enclosed a resume for his daughter who was searching for a job. Gustafson
elso commented that Argonne had no problem with his consulting with Kerr-McGee
on this matter, .

"Argonne National Laboratory R&D Work For Sponsors Other than the DOE Policies
and Procedures" (Attachment 8) directs that work conducted for sponsors other
than DOE must first be approved by Argonne manzgement and DOZ. A review of
wig pi2acsed work is the basis for these approvals. Additionally, the pro-
rosed work should be consistent with the mission and role of Argonne as
approved by DOE. The procedures also stipulate that DOE approves the rate
used by Argonne to recover the cost associated with performing work for
organizations other than DOE. The basis for this approval is a review of the
- proposed work by DOE,

Williem J. Hallett, Office Internation Energy Development Programs, Argonne
National Laboratory, when interviewed (Attachment 10) stated that in about

1978-1279, when Argonne began preparation of the draft environmental statement

for the Kerr-McGee West Chicago Facility, Gustafson was the Director, EIS
Division, and Hallett was the Deputy Director. As Deputy Director, Hallett
was primarily responsible for the Division's workers and products. As
Division Director, Gustafson did not involve himself in the daily routine or
preparaztion of environmenta] statements, This was Hallett®s primary
responsibility., In January 1981, Gustefson took a two year leave of absence
to become the Directer, I11inois Department of Nuclear Safety. t that time,
reliett became Cirector of the EI1S Division,

Setween Jenuery .SEl end May 1822, & 1ttt of woemx was done by the E1S Division
in revising anc prepering cifferent versions ¢f the draft envircnmental
statement for the Kerr-McGee West Chicago Facility. On May 3, 1882, Argomne
submitted its last revision of the draft envircnmental statement to

William Nixon, Office of Nuclear Materials Safety and Safeguards, NRC. The
draft environmental statemsnt was issued by the NRC in late May 1982,
Comments by interested parties were forwarded by NRC to Argonne between
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December 1982 and January 1982, and were responded to by Argonne in the final
environmental statement. Hallett opined that hrgonne provided its input for
the final environmental stztement to the NRC around February or early

March 1983, The "Summary and Conclusions" chapter of the final environmental
statement was then prepared by Nixon.

In about March 19€3, Gustafson returned to Argonne from his position with the
State of Illinois. When Gustafson returned to Argonne, he became Acting
Director, Radiological and Environmental Research Division. In this position,
Gustafson had no responsibility for environmental statements. Gustafson did
not involve himself in any way with the Kerr-McGee West Chicago Facility final
environmental statement,
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Memo, Subject: Request for Investigation, dated Jenuary 15, 1685,
Report of Interview - Robert L. Fonner, dated January 25, 1985,
Report of Interview - William A. Nixon, dated February 14, 1985,
Report of Interview - Ivan L. Denny, dazted February 20, 1385,
Affidavit - Ivan L. Denny, dated January 18, 1985,

Letter to Mr., Richard Basso from I.L. Denny, dated June 17, 1983,
Report of Interview - Philip Gustafson, dated March 21, 1985.

Letter to Ivan L. Denny from Philip F. Gustafson, dated May 18, 1983,

Argonne National Laborztory "R&D Work For Sponsors Other Tham The DOE
Policies and Procedures."

Report of Interview - William J, Hallett, dated March 6, 198S.
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MIMORANDUN FOR: Kerzel Fleine, Generzl Counsel
Office of the General Counsel

ROM: Guy H. Cunningham, 111
Executive Lezz1 Directer

SLBJECT: CONFLICT OF INTEREST

t+teched is pege 3 from a pleading filed December 17, 1984, by the 11linois
k-tcrney Gererz] in the Matter of Kerr-McGee Chemical Corporation (West Chicago
Fare farths Fecility), Docket No. 40-2061-ML, ASLEP No. E3-495-01-ML. The-
orincipe]l paragraph on this page 21leges activities of Dr. Philip Gustavson
stzt may reise 2 guestion of an 2ppearance or actuzl conflict of interest
involving a NRC contractor (Argenne National Laboratory) and a licensee (Kerr
Mciee Chemice) Corporation). The draft and final environzental impact
stesements for the wWest Chicego facility were prepared at Argonne National
Leboratory. The DIS was published in May 1822, &nd the FES in May 1883. It

is rot clear when the activities of Dr. Gustavson took place.

The Licensing Eoard has 2lso issued & memorancum and order (attached), dated
Decerber 24, 1884, that calls upon the Staff, “to investigate the allegations
bearing or the DIS and FES and furnish the Board with the results of its
irvestigatior 2s well 2s its conclusions regarcing any possible improprieties.”
It is the Stzff's intention to notify the Eoarc that the matter has been
referred to your office, 2s the office in NRC charged with resolving conflict
of interest questions. In response to the Bozrd's order we recommend an
investigation by the Office of Inspector &nd Auditor, ke believe this to

be the proper course of action under current Comission rules and policies
recarding matters of this nature. We believe it would be appropriate that
your report on this mztter indicate the factual basis of the alleged conduct,
anc whether it ha¢ any influence on the preparztion of the DES and FES.

i ' prom f \ thi 4 i
Please 2dvise me promptly whether or nOtQ?Pg!rsacs?frsﬁ f action is acceptab?e

to yeu. Guy H Gz a.,ag i1
e =

Guy K. Cunningharm, 111
Executive Legal Director



.eax 2: the meetinzs of the west Chicago City Council. Detailed
imgtructicns and work sheets instruct the employees, at least one
of whom apparently is present at each council meeting, how to
reczord the statements, mood, and attitudes toward Kerr-McSee of
«ne Mayor and each council membder. Completed work sheets cover=
ing at least two years of council meetings are among the
documents.

Tre documents also reflect 2 variety of contacts with
pr. Pnilip Gustavson. On information and belief, Dr. Gusta;son
w2s hezZ of Arzonne Nationz) Laboratory's EIS division at the
cire he took a leave of absence from Argonne to become director
of tne Illincis Department of Nuclear Safety ("IDNST) in approxi-
mazely Janaary 1581. In approximately March 1983 he left IDKS to
retarn to his position at Argonne. Dr. Gustavsocn's positions at
poth IDNS and Argonne (which p:epateé the draft and final EISs on
the Kerr=Mcoee decommissioning) were obviously sensitive ones in
conmection with state an3 federal regulation of the Qe:t-HcSee ;
cite. The Kerr-Nclee documents invelving Dr. Gustavson include a
jester from him to rerr-Mciee thanking the company £o; a recent
trip to Oklahoma city and attaching transportation receipts for

reinoursement. DrI. sustavson remarxed that the high point of his

(Al

rip was meeting NI, Mc3ee himself and that, as discussed, he was

O

enczlosing the resume of his daughter who had just received an
emsimesring Ceglee. pracner lezter from 2I. Sustavson to the
conpeny jniiceted thaet AIgonne gi2 not otjest O »ig coniracting

with Rerr-¥Mciee in3dependently of his position at Argonne.
The Kerr-McGee documents contain profiles of each of the

three Administrative Law Judges sitting on this Licensing Board.

—___'____—_J
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Pefore Administrative Judoes:
<: 15("&\0\“’& t lq: John H Frye, 111, Chairman
Dr. James H, Carpenter

w¥30£ (_ \,QS Dr. Peter A. Morris

‘n the Mapocer of

Docket Mp, 4N-20E]1-ML

RSLEF Mo, BR3-£83-01-ML
-veRfT CHIMICAL CORRORATION )

December 22, 1BE4
fyess Chiczen Rare Farshs Facsiity)

VV\/VVVVV'J

MEWSSANDUM AND OPDIR

fn Necerier 18, this Board schetuled 2 prehearing conference 0
sargiger ciscovery Cisputes which currently exist between Kerr-McGee and
che Pessle. Cur 2ction was prompted by 2 “Motion for Emergency Ruling”
“i%ec by =he Pecple.

fr Cecemher 23, Yerr-McGee respondec to the Pecple's motion hy
surring over 211 but 57 decuments which it clairms to be privileged under
+he 3+%prney-client or work procuct doctrines, Counsel for Kerr-McGes
ang the Fecple have acdvised the Board the* in their opinicn this L
ceve'noment chviztes the need ‘or the prehearing conference; we concur.

“he remairirc disputes mey be resolved on the basis o the papers

sregent’y before the Eoarc. Conseauently the December 2€ prehearing
carfpegncg ‘5 c2mleliel )

We note th2c cthe Pecple gttachec @ srec2ites confidentie)
pemorancum in sussort of their Mzoion for Fmergency Rulirg, This
documert was served but has nct been £iled in the Commiesion's official

docket or placed ir the public document room. In our opinicn, rothing
o
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-
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in this docureres s conficertial and no reason exists tn withhpld it

‘rom the public. In the absence of obiection received by the Board no

‘eeer *hen Januzry &, we sh2l) <raremit 3 copy to the Secretary for the
Commissior's public recorcs.

This corfidertial memorancum dnes contain certain 2)legations
rezeroirg crrizct betweer Yerr-McGee and 2 Dr. CGustavson whe apparently
r2s serves »s hexd of Argonne Natinrel Laberatory's EIS division, The

me=srare = npints cus *hat Argomne preparecd the DES and FES for this

svezeezing, St2¢¢ §g to investigzte the 2llegations bearing on the DES
2= TTT zed furnigsh the Peoazrd with the results of its investigation as
we ) 25 i%s conclusions regerding any possible imoroprieties.
72 is sp DRDEREL,
FOR THE ATNAMIC SAFEITY &AND
LICENSING BOARD
Ti1, Chzirman
VE JUDSE
Sethesce, Maryland
cecemser 74, GRS



UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of

KIRR-MCGEE CHEMICAL CORPORATION Docket No. 40-2061-ML

Nt S e N S

(kest Chiceon Rare Earths Facility) ASLBP No. 84-495-01-ML

CERTIFICATE OF SERVICE

I hereby certify that copies cf NRC "STAFF PRELIMINARY RESPONSE TO BOARD
ORDER" cated January 3, 1985 in the above-captioned proceeding, have
been served on the following, by deposit in the United States mail first
cless, or as indiceted by an asterisk, through deposit in the Nuclear
Feguletory Commission's internal mail system, this 3rd day of January
1¢E5: - -

Jokr H, Frye, 111, Chairman*

Atomic Safety and Licensing Board Panel
U.S. Kuclear Reguletory Commission
keshington, D.C. 20555

Dr. Peter A, Morris*

tomic Safety and Licensing Board Panel
U.S. Nuclear Fegulatory Commission
Weshington, D.C. 20355

Or. Jemes H. Carpenter*

ftomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
wWashington, D.C. 20555

Themes W, Fewell, Ese.
Fewell & Memutziy
Friomnevs ¢t Law

ccii Miowest Roac

Suite 206

Oek Brook, I1lingis 60521

Anne Rapkin, Esq.

Williem J. Bergona, Jr., Esq.
Russell R. Eggert

Environmertal Controls Division
160 North La Sz1le Street

Room 3500

Chicago, I1linois €0601

Peter Nickles, Esq.

Richard Meserve, Esq.
Covington and Burling

1201 Pennsylvania Avenue, N.K.
P.0. Box 7566

kashington, DC 20024

rtomic Sefety end Licensing
perc Penel” i

V.8, Nuciezr Recu ry Commission
5



~tomic Sefety and Licensing

~ppeal Boarcd Panel*
U.S. Nucleer Regulatory Commission
¥eshington, D.C. 20555

Jehn C. Berghoff, Esqg.
Chadwell & Kayser, Ltd.
ES00 Sears Tower
Chicago, Illincis 60606

Mr. Steven Seiple

1114incis Department of
Nuclear Safety

1035 Outer Park Drive

Springfield, 11linois 62704

Docketing and Service Section*
Office of the Secretary

U.S. Nuclear Regulatory Commission
weshington, D.C. 20555

Mead Hedglon, Esq.

Kerr-McGee Corporation
Kerr-McGee Center

Oklahoma City, Oklahoma 73215

/(:1 [,ﬁ'jL' iii. i:25:7"7‘{7§//

Robert L. Fonner
Counsel for NRC Staff




US. NUCLEAR REGULATORY COMMISSION
Office of Inspecior and Auditor

Date of transenption Jenua Y'y 25 . 1 985

Report of Interview

Rebert L. Fonner, Attorney, Office of the Executive Legal Director (ELD), upon
interview concerning an allegation involving possible impropriety on the part
of an employee of Argonne Naticnal Laboratory while performing contract work
for the NRC, provided the following information:

He did not know what part, if any, Dr. Phillip Gustavson had in preparing the
Draft Environmental Statement (DES) and Final Envircnmental Statement (FES)
for the NRC. The DES was prepared at Argonne National Laboratory, reviewed by -
the NRC ard then published for comment. The FES was then prepared by Argonne,
reviewed by the NRC, and published for comment. The work was recuested under
a2 Purchese Order the NRC has throuch the U.S. Department of Energy with the
Laboratory.

The "People" referenced in the Board Order of December 24, 1982, is in refer-
ence to the people of the State of I11inois as represented by the state
Attorney General. ’

Fonner understands that recently more documents have been forwarded by the
ttorney General to OGC (he thought Irwin B. Rothschild, III, Attorney), but
he is not sure. He has no more information other than that provided with the
January 2, 1985 ELD memo to OGC and subsequently provided to OIA via ELD's

January 15, 1285, memo to Sharon R, Connelly, Director, OIA,

When asked in what wey an 2)ltered DES or FES could impact on the Board pro-
ceedings, Fonner offered that Kerr-McGee Chemical Corporation was required to
provide an alternate site for nuclear waste. Therefore, in theory, it would
be possible to word the DES/FES in such a way as to favor the site most
edvantageous to Kerr-McCee, However, he did not know or have rezson to
believe thet thzt was the case, Rather, ELD viewed investigaticn necessary to
determine (1) what was Gustavson's relation to the preparation of the DES/FES,
and (2) what was Gustavson's relationship with Kerr McGee.

‘mvestipation on Janusry 24, 19850";:‘7 o __Bethneceda, Md Fue = I!!ﬂ. BE-];

Ronald M, Smith, Senior Investigator, OIA it January 24, 1985

TS COCUMENT IS PROPEARTY OF NRC 1F LOANED TO ANOTHER AGENCY 'T AND ITS CONTENTS ARE NOT TO BE DISTRIBUTED
CLUTSIDE Y=E RECEIVING AGENCY WITHOUT PEAMISSION OF TwE OFFICE OF INSPECTOR AND AUDITON



US KUCLEAR REGULATORY COMMISSION
Otfice of Inspector and Auditor

Date ef tramsemption FEbruar_y 14. 1985

Report of Interview

william A, Nixon, Senior Chemical Engineer, Uranium Process Licensing Section,
Division of Fuel Cycle and Material Safety, Office of Nuclear Materials Safety
and Safeguards, NRC, was interviewed concerning his knowledge of the pre-
paration of the draft and final environmental statements on the Kerr-McGee
west Chicago Rare Earths Facility by Argonne National Laboratory.

Nixon bezame the Project Manager for the Kerr-McGee West Chicago Rare Earths
Facility in 1980. Because Argonne National Lazboratory had done previous work
for NRC concerning the West Chicago Facility, in zbout 1979 a Statement of
Work had been prepared by the NRC to request Argonne to prepare an environ-
menta] impact statement for the decommissioning of the facility. This state-
ment of work was essentially an expansion of earlier contracts between the NRC
and Argonne involving the Kerr-McGee West Chicago Facility.

Concerning preparétion of the draft environmental statement for the West
Chicago Facility, Nixon related that Dr. Philip Gustafson, formerly the
Director, Environmental Impact Studies Division, Argonne Kational Laboratory,
was originally in charge of the Argonne report writing team. However, Nixon
did not know the extent of Dr. Gustafson's actual involvement im the writing
of Argonne's input to the draft environment statement due to the fact that
Gustafson was at 2 higher level than the team itself. Nixon noted that the
draft environmental statement was scheduled for publication in May 1981;
however, it was postponed to May 1982 to prepare revised draft stztements.
The final environmental statement was issued in May 1983. Nixon opined that
Dr. Gustafson was not working with Argonne Nztional Laboratory when either the
draft or final environmental statements for the West Chicago Facility were
published. ‘

The environmental impact statements are primarily technical reports that
analyze and present facts about the alternative approaches on decommissioning
of the West Chicago Facility. As such the input to the environmental state-
ments by Argonne was an objective presentation of technical findings per-
taining to the evaluation of alternative methods for decommissioning and
stabilization of the West Chicago Facility. Because of the objective nature
of the information provided by Argonne National Lzboratory, there was little
thet Dr. Gustafson could have done to influence the report in favor of
Kerr-McGee.

Nixen e1so noted thet besed on the technicel <nput from Argonne, the NRC
cecicel or the best elzernztive for decommissioning ¢f the fecility. The
Summzry end Concliustons chepier ¢f the Creft end finel environmense] stete-
mernte which documersec tne KRC peositier on whet glternztive wes =0 be followed
wgs written by Nixon.

‘wvesngerion on February 12, 1985 » Bethesda, ¥D cue= B85-18

L Georé%’??zhul1gy Jr., Investigator, OIA Bare exranes T EDTURTY 14, 1985

THIS DOCUMENT 1S PROPERTY OF NAC 1# LOANED TO ANCTHER AGENCY IT AND ITS CONTENTS ARE NECT TO BE DISTRISUTED
OUTSIDE THE RECEIVING AGENCY WITHOUT PERMISSION OF THE OFFICE OF INSPECTOR AND AUDITOR



Kerr-McGee favored Alternztive 1 which stipulated "on-site™ permanent disposal
of 211 contaminated meterials. The site would remain Kerr-McGee property
uncer license for a period of 25 yezrs. During this period, Kerr-McGee would
be responsible for monitoring the site and for performing any required main-
tenance. If, at the end of the 25 year period, the site met safe performance
criterie, title to the site would be transferred to the federal or state
government. However, for rezsons which were discussed in the Final
Environmental Statement, the NRC selected Alternztive Il as the preferred
elternztive. This alternative propesed that Kerr-McGee store the contaminated
meterizl onsite for an indeterminzte period. The materials would be
stebilized in a manner similer but more secure than proposed in Alternative I.
The decision in the ultimzte disposal of the radicactive wastes would be

deferred, and the Kerr-McGee 1icense would be renewed to permit stabilization
activities. ;



U.S. NUCLEAR REGULATORY COMMISSION
Office of Inspecror and Auditor

Cate of transcniption Febru"y 20. 1985

Report of Interview

Mr. Iven L. Denny, Manzger, Vest Chicago Project, Kerr-McGee Chemical Corpora-
tion, Kerr-McGee Center, Oklzhcma City, Cklahoma wes interviewed concerning
the relztionship between Kerr-McGee Chemical Corporation and Philip Custafson
of the Argonne Nationzl Laboratory and its pcssible impact on the draft and
finel environmental statements for the Kerr-McCGee Vest Chicago Rare Earths
Fecility. Also present during the interview wes Peter J. Nickles, Counsel for
Kerr-licGee Chemicel Corporation, with the firm of Covington and Burling,.
Veshingten, D.C. During the interview, Mr. Denny provided the following
informetion:

In early 1982, because of the nzture of the cuestions being asked by the
citizens 1iving rear the area near the Kerr-lcGee VWest Chicago Rare Earths
Feacility, Kerr-McGCee management considered sponsoring 2 community education
pregram racde up of a panel of independent experts which would provide the Hest
Chicegce public with information about radiztion and how it effected West
Chicegn. The objective of the progrém was to provide, in laymen's terms,
euthoritative, objective, general information on radiation -- its sources,
uses anc effects, Denny informed Kerr-McCee ranagement that he would look
into development of this program. '

In his considerztion of 2 person to chazir the community education program,
Denny decided that Dr. Philip F. Gustzfson, who was then the Acting Division
Director of the Fadiological and Environment Division of Argomne National
Leboratory, would be the best person because of his expertise with radiation,
his credibility with the Vest Chicago public, his understanding of radiation
levels and conditions in West Chicago, and his zbility to communicate with the
general public. Denny had met and worked with Custafson while Gustafson wes
the Director, Depertment of Nuclear Safety, State of I1linois, and had been
irpressed with Gustafson's professionalism and his ability to communicate with
the Vest Chicago public about their concerns. Although unable to recall
specifically, Denny thought he may have 2l1sc met Gustafson 2t KRC conferences
with Kerr-lcGee end Argonne National Laboratory during preparation of the
draft environmentz] statement on the Vest Chiceco facility by Argonne.
However, at that time, Gustafson was employed at Argonne in an upper manzce-
ment position in the division of Argenne that prepared the draft impact
ctatement; therefcre, Gustafson did not have ruch interaction with Kerr-McGee.
Penny was awere of no other person vho would be more suited than Gustafson to
cteir the Vest Chiczgo community education program,

vrogbout Narch 1863, Derny ¢iscussed the centest of & conmmunity educetion
trogrer with Guetefscn curing sever:d’ teiephine conversetions., Additionally,
beceuse Derry wee the Vereger ¢f the Vect Chicege Preoject for Kerr-McGee, he
sestignon oo FeATURTY 19, 1585 . Oklzhema City, OK fue = B85-18
I,
o, Georce A, Mulley £r., Investicator, OIA Sure ecraree FEDTUATY 20, 1985

T=1S DOCUMENT IS PROPERTY OF NAC 1F LOANED TO ANOT™ER ACENCY IT AND ITS CONTENTS ARE NOT TO BE DISTRIBUTED
CUTSIDE YHE RECEIVING AGENCY WITHOUT PERMISSION OF THE OFFICE OF INSPECTOR AND AUDITON.



mece frequent trips to the lest Chicago Fecility. During several of these
trips, he visited Gustefson &t Argonne &nd ciscussed the community education
program and its guidelines with him. CGustzfson thought the concept of
ecucating the public ebout redietion was good, and, in fact, he had seen such
2 need while working for the Stazte of I11incis as Director, Cepartment of
Nuclezr Safety. Denny informed Gustafson that the purpcse of the program
vculd be to inform the public ebout radiztion in general and that the panel
would have to be careful not to discuss any alternatives or positions
cencerning the advanteces/disacvantages of on-site disposal versus off-site
cisposal of radiocactive weste at the Vest Chicago Facility. It was thought
thet once the public was fully informed, it could then rake 2 knowledgezble
decision on its own.

Puring preliminery conversations with CGustafson, Denny inquiried whether
Custafson foreseaw any conflicts with his chairing the cocmmunity education
program. Custafson r:=plied that he did not believe there was any conflict and
thet he had checked with Argonne management and they had no objection to his
perticipation in the program. UDenny noted thzt, prior to leaving Argonne in
early 1881 to begin enployment with the State of I11inois, Gustafson worked in
the division at Argonne that wes responsible for preparing the Draft Environ-
mental Statement. The draft statement was not published until May 1982, 1In
early 1883, when Gustafson returned to Argonne after spending two years as
Director, I11inois Department of Nuclear Safety, he assumed the position as
kcting Division Director of the Radiological and Envirorment Division., This
division was different from the division that Custafson worked in prior to his
employment with the State of I11inois, and to the best cf Denny's knowledge,
the Radiological and Environment Division had nothing directly to do with
preparation of the Finzl Environmental Statement for the Vest Chicago
Facility. Additionally, the NRC Firal Environmental Stztement was published
in May 1983; therefore, when plans were being made in Mzrch-April 1983 for
Gustafson to chair the community education program for Kerr-McGee, Arconne's
input to the Final Environmental Stztement would have been finished.
Consequently, even had Gustafson been in 2 position to influente the writing
of the Final Environmental Statement at the time he was discussing chairing
the community education program with Denny, it would have been too late.

When Denny recormended to Jeames L. Rainey, President, Kerr-McGee Chemical
Corporation, that Custafson chair the West Chicago community education -
program, Rainey offered no objection. They decided that Kerr-McGee would
finance the program and that this fact would be made public. However, once
Custafson took control of the program, he would be free to satisfy program
objectives in any manner he chose. Gustafson would be respensible for
selecting the parel members and for organizing and directing the program.
Denny noted that by the time Gustafson's nzme was presented to Kerr-McGee
maracement es 2 likely chzirperson for the program the cuestion of possitle
conflict ¢f interect Ped elrezcy been settled. Cenny ecvised Kerr-McCee
rerecemert thet cordtict of drteress wouicd et be & pretier beczuse the
Crecres wes SC b6 ‘rrivede) anc shet Guesefsorn end Argitne sew no predbiem with
Gustefson's parsicipesion in tne prograr.

Subsequent te Gustafson's selection being sgreed to by Reiney, Denny invited
Gustafson to come to Kerr-McGee Keadquerters in Oklahoma City to discuss the
program with Kerr-McGee menagerent and to hear directly from Kerr-McGee
management what the objective of the program was to be. This 21so allowed



Custefson to directly cuestion Kerr-lMcGee menzgement about any concerns he
might of had, On May 9, 10, 1983, Gustzfson tr.veled to Kerr-McBee
Heedguarters at Kerr-McGee expense, and while at Headquarters, he reviewed
with Kerr-McGee manzgement, including Dean A, McGee, former Chairman of the
Board and Chief Executive Officer of Kerr-McGee Corporation, and James Rainey,
the concept and overall goals of the education program. Gustafson was
instructed that the public should be aware that Kerr-McGee was funding the
progrem and that the program was to be an objective, informative discussion on
radiation and how it effected the people of West Chicago. Gustafson was free
to pursue program goals in whatever manner he thought best. After meetin

with Kerr-McGee management, Gustafson and Denny discussed the general out?ine
of the program and the composition of the panel. Denny suggested

Dr. E1i Port, & consultant on radiation for the City of West Chicago, as well
as & medical doctor as being possible panel members. However, the selection
of panel members and how they handled the subject remained at Gustafson's
discretion. Denny noted that he did not discuss payment of pane) members by
Kerr-McGee with Gustafson, although they were both aware that Kerr-McGee would
reimburse Gustafson for his direct expenses for his trip to Kerr-McGee
Headouarters, Although not discussed, Denny assumed that Kerr-McGee would pay
the direct expenses incurred by the panel members. The payment of any
honorarium to Gustafson or any panel members was also not discussed.
Kerr-McGee funding of the program was intended to pay for the expenses of
holding the program itself, i.e., public relations, advertising, etc. To the
best of Denny's knowledge, the technical content or conclusions of the draft
and pending final environmental statements were not discussed with Gustafson
during his visit, The only reference to the statements would have been the
mention of some technical terms used in the statements thkat should be
explained during the education program. Denny noted that Kerr-McGee
specificelly did not want the draft and final environmental reports discussed
during the program., The program was intended to educate the public about
radigtion and not to create controversy about the problems at the West Chicago
Facility. .

- When Custafson departed Kerr-McGee Headguarters on May 10, 1983, he was under
che impression that the community education program would be held and that he
was the chairperson. However, the program was not further pursued by
Kerr-McGee. Denny was unable to provide a specific decision or reason why the
program never took place other than a conjecture that, with the publication of
the Final Environmental Statement in May 1983, the Kerr-McBee staff was too
busy to actively pursue other projects. Denny asserted that, other than
workload, there wes no relationship between publication of the Final Environ-
mentz] Statement end the fact that the community educaticn program was not
conducted, Denny was also unable to state exzctly how Gustafson was made
gware that the program wes nct going to be held.
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improve the imege of kerr-Y:Gee among the citizens of West Chicago, the
progrem itself wes only intencded to provide the West Chicago comrmunity with 2
better understanding of radiation and its effects. By educating the public
end minimizing confusion caused by misleading and/or erroneous information
about radiation, Kerr-McGee hoped the public would understand the issues and

be better able to knowledgeably assess and choose between the alternatives
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essociated with the decommissioning of the West Chicago Fecility. Denny
opined thet ewereness thet Kerr-lMcCee was funcing the coermunity education
program would of hed both & positive enc negetive public relations impact.
Sere people would have considered thet Kerr-McGee was doing the community a
service by sponsoring 2 community education program while others would have
viewed Kerr-tcGee's involvement as an atterpt to buy public support.

During Gustafson's visit to Kerr-McCee's Hescquarters on May 10, 1983, he
mentioned to Cerny that his daughter wes ebout to graduate from college with a
cegree in civil engineering. Custafson remarked that jobs were hard to find
in the Chicago &rea and woncered if Denny krew of any erployment opportunities
in the Oklahoma City area. Denny replied that he knew of none. Denny did not
esk for a resume from Gustafson's dazughter 2nd did not recall if Gustafson
volunteered to send him one. Custefson subsequently mailed & resume to Denny
es an enclosure to his letter seeking reimbursement for his expenses in
connection with his trip to Oklahome City. Denny handled the resume as he
would any cther. He forwarded 2 copy to the Kerr-McGee Personnel Department
end to the Engineering Department. Denny voiced no special interest in the
resume, and Custéfson's caughter was never interviewed for employment with
Kerr-McGee. Cenny also forwarded & copy of the resume to Catalytic, Inc.,
Ozkbrook, I11inois, without recommendation. Denny had dene this before with
cther resumes because Catalytic, Inc. had previcusly informed Denny that their
cffice wes growing and was looking for good engineers. To Denmy's knowledge,
Custafson's daughter was not contacted by anyone from Catalytic.



AFFIDAVIT OF IVAN L. DENNY

I, Ivan L. Denny, being first duly sworn, hereby depose
and say as follows:

1. I am Manager-West Chicago Project for the Kerr-
icGee Chemical Corporaticn ("Kerr-McGee"). I have been
associated with Kerr-McGee's effcrts to decommission its West
Chicago Rare Earths Facility since October 2, 1279, and have
been working full time on the project since October 2, 1979. '

2, In the spring of 1983, I suggested that
Kerr-McGee consider sponsoring a community education program
that would bring scientists, scholars, and other independent,
ocutside experts to West Chicago to answer questions posed by
local citizens about radiatiocn and lts sources, ukcs. and
effects. The aim of such a2 program was to provide a forum
through which experts having neither employment nor consultancy
ties to Kerr-McGee could respond thoughtfully and knowledgeably
to concerns in the West Chicago community about radiatiéu. A
document from the Kerr-McGee files describing the company's
preliminary planning for such a program is set out as
Attachment A.

3. I considered Dr. Philip F. Gustafson, who was
then the Acting Division Director of the Radioclogical and
Environment Diviesicn of Argonne National Laboratory ("Argonne"),
be & ledling candidase %0 chelizr the srogrer because ¢f his
sasiliazicy with sadiation ané the West Chicago eccmmualty. Dz,
Howaréd E., Kremers, & Kerr-McGee cconsultant, and I had several

telephone conversations with Dr. Gustafson about the program.
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Subsecuently, I invited Dr. Gustafson to come to Kerr-McGee's
headguarters in Oklahoma City at Kerr-McGee's expense to discuss
the project further with Kerr-McGee management. I undertood at
the time that Dr. Custafson had discussed the proposed program
with officials at Argonne, and that Arconne had no cbjection to
Dr. Gustafson's participation.

4. Dr. Gustafson visited Kerr-McGee's headguarters
on May 10, 1%83. During the day, he met with various Rerr-Mé&ee
officials, including Dean A. McGee, former Chairman of the
Board and Chief Executive Officer of Kerr-McGee Corﬁoration,

and James L. Rainey, the President cf Kerr-McGee Chemical

Corporation. To the best of my recqllection, I accompanied

Dr. Gustafson throughout the day. The meetings were to discuss
the propored educational program and Dr. Gustafson's potential
role in it. |

5. I subsecquently received a letter from -
~Dr. Gustafson forwarding his travel and hotel expenses for
the trip and discussing certain other matters. Attachment 2,
Letter from P. F. Gustafson to I. L. Denny (May 18, 1983).
Dr. Gustafson was reimbursed by Kerr-McGee in the amount of
$428.20 for the travel and hotel expenses that he incurred.
Kerr-McGee has never made any cther reimbursements (or payments

Gustalson.
it &% May 40, 3
me that his éaugh:er heéd recently graduated froa

college with a degree in civil engineering and that jeb
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openincs wer. then scarce in the Chicago area. Ee asked if I
might know of any employment opportunities in the Oklahoma
Cit; orea and he subsequently sent her resume to me with his
May 18 letter. Although I forwarded the resume to the Kerr-
McCGee personnel department, Dr. Gustafson's daughter was
neither interviewed for a position nor employed@ at any Kerr-
icGee facility. I also forwarded the resume to Mr. Richard
Basso at Catalytic, Inc., in Oakbrook, Illinois. Mr. Basso
has recently informed me that no one at Catalytic, Inc.
contacted Dr. Gustafson's daughter.

7. I sent a letter to Dr. Gustafson on June 2, 1983,
previding further information on the proposal for an education
program. See attachment 3. Attachments 2 and 3 to this
affidavit are the only written communications that Kerr-McGee
has located to date to or from Dr. Gustafson with regard to
the program or any services he might provide Kerx-McGee.

8. FKerr-McGee ultimately decided not to puréuc the
coimmunity education program. Kerr-McGee has never entered into
a contract or any other arrangement with Dr. CGustafson with

recard to the educational program or any other matter.

an L. Denny

m

uheeribed and swesn to before me the 1 7h cay of

om

ARSRTY, 258 "
L, LN N kS

Redo L O Jeons

Notary Public ‘y

My ccmmission expires:

M '7, /ﬁ%S

1




i ATTACHMENT 1

RADIATION. . .AND WEST CHICAGO
A Public Information Program for the Commmity

CBJECTIVES

1. To present authoritative, non-company information on radiation--
what it is, what it does, where it comes from, its effects, its
uses, its sources and quantities (high level, low level, etc.).
Audiovisual presentation such as film "Radiation. . .Naturally"

| suggested to begin the program.

2. To provide authoritative, non-company information on radiation
in West Chicago--its sources, levels, effects, etc.

3. To answer questions the citizens have on the film and on the
radiation situation in West Chicago, but NOT the company's plan
for stabilization and restoration of its property. The West
Chicago Facility will be discussed ONLY in the context of the
ore/materials processed there as they constitute a low-level

radiatiorn source.

No discussion will take place on the advantages/disadvantages of ‘
on-site disposal versus off-site disposal.

4. To assist the citizens of West Chicago in understanding radiation
generally and that in West Chicago specifically; NJT to publicize
"West Chicago's radiation problem' outside the city; NOT to provide
a forum for anti-nuclear debate; NOT to offer an copportunity to

¢iscuss/arpue radwaste disposal controversies.



METTIODOLOGY

1.

argonne National Lzborztory will present the program. Dr. Phil Gustafson
will moderate, as well as assemble the other experts (with KMCC approval),
and be responsible for details such as arranging the place and setting

up equipment, etc.

Suggested experts are Dr. Eli Port, the City of West Chicago consultant on
radiation; a medical doctor serving as chief radiologist at a local
hospital; a radiation expert (such as Dr. Robley Evans) who is familiar

with the radiation situation in West Chicago.

Each of these experts will be informed in advance of th; objectives and
scope of the program. Each will also be aware that this is a LAYMEN'S
EDUCATION/INFORMATION program; therefore, laymen's terms are to be used
rather than radiologists' terms. Each expert is to have “‘everyday"
comparisons in mind so that he can equate radiation levels with such
INOWN exposures as smoking cigarettes, jet airplane travel, drinking

beer, dental/medical x-rays, etc.

Custafson will exercise the direction necessary to confine the discussion
within the scope of the objectives. He will direct the Q § A portion,
making sure the zppropriate expert fields questions in his line of
expertise, but not necessarily curtailing comment from other experts.
(The importance of this is to be certain the medical radiologist responds |
on health effects, for exam;le, beczuse citizens have more confidence

. 2 - » -—pn L - e n N s pge!
in & doster's rezssurances than 2 scientist's.)

Prior to the Q & A session, Custzfsen will either lead a brief discussion
involving the experts contrasting what has been shown in the audiovisual
presentation with the West Chicago situation. . .or he may choose to

have Q § A on the film, then lead a discussion on the West Chicago



situation, with Q & A on ¥est Chicago to follow.

News media will not be invited by either ANL or KMCC. The program is
NOT a "media event' to obtain publicity. The media will become aware
of the program, however, if publicity is successful. Therefore, the

media will certainly not be refused admission but will attend as

any other citizens, ANL personnel, and KMCC persomnel--not in their

respective professional czpacities but as members of the general public.

No media cameras (including TV) will be zllowed to be in use during the
meeting. Experts and citizens can be photographed or videotaped

before or after the program if they so desire.

—

The program will be videotzped by a private cameraman (provided by
KMCC or ANL as deemed best) who will be acknowledged by Gustafson
at the outset of the program as being there to record the program
to vprovide guidance on possible future public information programs
and to obtain answers for questions other citizens may ask who ar§
not present. Gustafson will indicate that the camera will film
only the experts and will not be directed at the citizens. He will
also make it clear that the purpose is NOT to publicize the West i
Chicago situation and that the tape will NOT be used in public.

Publicity (funded by RMC) will be restricted to the Vest Chicago

3 s o0 % ;- '\" - - - 1 —', . : - Q-.L . .
eves and will include peosters io be cisplayed at putlic places;
. . . I o :
jester(s) to citizens; and ais in the Vest Chicage Press.

1£ a lozal group--such as the local League of Wornen Voters, ministerial
alliance, civic organization, medical association--wishes to assist

with publicizing the program to its (their) members, KMCC will



(
{acilitate this by duplicating letter(s) from the leader(s) of the

group(s) and mailing them to the merbership as provided to KMCC by
the group(s).

IMCC public relations personnel will certainly cooperate with ANL
public relations perscnnel and others as appropriate on publicity,

including use of outside graphic arts services, if preferred.

Copies of "Radiation--A Fact of Life" or other appropriate, non- )
company pamphlet on radiation will be provided by IMCC as a passout
for those who attend to take with them. They will be available
AFTER the program, not beforehand.



(

RADIATION. . .AND WEST CHICAGO ( CoW)
A Public Information Progrom for the Community

PRESENTED BY ARGONNE NATIONAL LABORATORY
Dr. Philip F. Custafson, Argonne present title, and former Director of the
I11incis Department of Nuclear Safety will moderate the program. Program
participants:
Dr. Eli Port,
Dr. John Doe,

Dr. Jane Doe,

will describe and answer questions on:

West Chicopo's rodiotion sources, . .exposure levels, . .differences fram
other rodiation sources. . .health effects, . .enviromental impocts

WEST CHICAGO COMAUNITY HIGH SCHOOL AUDITORILM
Tuesday May/June XX 7:30 p.m,

--:ﬂ:xe cosi of presenting" this program has been contributed by Kerr-McGee
Chemical Corporation as a commmity service to the citizens of West Chicago.
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June 17, 1983

Mr. Richard Basso

Manager, Midwest Operations

Catalytic, Inc.

2001 Spring Road

Suite 530 -
Oak Brook, IL 60521

Dear bi;k:

Last week I mentioned to you that I had received a Eih
resume' from Cindy Gustafson. She is the daughter

of Dr. Phil Gustafson who is the Director of Radiology

and Environmental Research at Argonne National Laboratory.
Phil was the first Director of the Illinois Department

of Nuclear Safety and has just returned to ANL.

I was going to give you a copy of Miss Gustafson's
resume' when we were together this week and I forgot
to bring it to our meeting. Therefore, I am enclosing
her resume'.

\‘
I thoroughly enjoyed cur dinner and conversation Wednesday
night with you and Dave Caum. Thank you for your con-
tinued close interest in carrying out this challenging
project.

Sincerely, ~-

X

I. L. Denny ‘

Manacer, Spedial Projects k
ms ‘ ;
Enciesyre

-----




Resume of Dr. Gustafscn's daughter, withheld as previously indicated.



U.S. NUCLEAR REGULATORY COMMISSION
Otfice of Inspector and Auditor

Care of tramsemiption M?.rd) 21, 1985

Report of Interview

Or. Philip Gustafson, Acting Director, Division of Environmental Research,
krconne National Laboratory, Argonne, I11inois, was interviewed concerning his
relationship with the Kerr-McGee Chemical Corporation, Oklahoma City,
Oklehoma, and its possible impact on the cdraft and final environmental state-
ments for the Kerr-McGee West Chicago Rare Earths Facility prepared by
Argonne, Also present during the interview wes Arthur Zilberstein, General
Counsel for Argonne National Laboratory. During the interview, Dr. Gustafson
provided the following information:

Because of Argonne's experience with uranium mill sites, which were similar to
the West Chicago Facility, and Argonne's previous experience with the VWest
Chicago Facility and the KRC, in 2bout 1978 the NRC asked Argonne to prepare
en environmental impact statement for the decommissioning of the Kerr-McGee
West Chicago Facility. In about 1878-1979, Argonne began preparation of the
draft environmental impact statement. At that time Gustafson was Director of
the Environmental Impact Studies (EIS) Division at Argonne and had overall
responsibility for the prepariction of impact statements. The Environmental
Impact Studies Division assembled a team to review the Kerr-McGee
environmenta] report concerning the West Chicago Facility and then to prepare
the impact statement. The team leader wes Dr. Louis Saguinsin who reported to
Custafson through William J, Hallett, then Associate Division Director for
EIS. Beczuse the impact statement was being prepared for NRC, the Argonne
team worked very closely with the NRC Project Manager. Numerous meetings
between Argonne and NRC employees were held at Argonne, the West Chicago
Fecility, and Washington, D.C.

During preparation of the impact statement, the Argonne team studied and
enalyzed thz various plans presented by Kerr-M:Gee for decommissioning the
facility. The team was responsible for verifying that the information
provided by Kerr-McGee in their environmental report was accurate and for
ascertaining the reliability of the methods used by Kerr-McGee to make
measurements, As Director, EIS, Gustafson's direct involvement with the
environmental impact statement for the West Chicago Facility was minimal.

Most of CGustafson's time was occupied with the general administrative
functioning of the division and with sorting out budget and personnel
problems. Gustafson did not get involved with any techaical prcblems with the
impact statement beczuse none developed. Additionally, during preparation of
the impact statement for the West Chicago Facility, EIS had a2bout 30-35 impact
stztements in various stages of preparation. This 2llowed Gustafson little
time to concentrate on one particular impact statement. Gustafson noted that
¢irce NRC hags & stencerd “crmet for precezring end presenting environmental
onng just followss 4he formet during its presertetion of

¢ compiete the stetement.

Fpe——— - - dpowmp - " -
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Ouring preperetion of the draft impact statement, Gustafson visited the West
Chicego Facility with the team on one occasion for a wzlk through of the site.
There was essentially no communication between Gustafson and Kerr-McGee
Headquarters while the stztement was being prepared.

when completed, the draft impact statement was provided the NRC. The NRC
studied the draft impact statement and, based on Argonne's analysis, deter-
mined which alternztive was best. Copies of the draft impact statement, which
wes issued by NRC in mid 1982, were made availeble to the public, other
concerned agencies, and Kerr-McGee for comment.

In Jenuary 1981, Gustafson began a two year leave of zbsence from Argonne
Netioral Laboratory to assume the position as Director, I11inois Department of
Nuclear Safety (IDNS). Because of the location of the Kerr-McGee facility,
the I11inois Department of Nuclear Safety received a copy of the draft
environmental statement from the NRC for comment. Gustafson and John Cooper,
who wes in charge of Radicactive Waste Management Activities, IDNS, both
reviewed the draft statement and on July 27, 1882, provided their comments to
NRC. Their comments were addressed in the final impact statement. Gustafson
noted that several other 111inois state agencies in addition to IDNS, i.e.,
Attorney General and I11inois Environmental Protection Agency, also received a
copy of the draft impact statement and were &llowed to comment directly to NRC
without first coordinating with the Governor's office. Additionally, the
comments that were made by IDNS were those of Gustafson and Cooper and were
made without any contact with Kerr-McGee.

While Gustafson was Director, IDNS, he had one meeting with Kerr-McGee.
Although decomnissioning of the West Chicago Facility was a federal matter,
the state of I11inois was concerned with radiocactivity loceted in the area
surrounding the facility. The state wzs concerned with radioactivity already
in the city of West Chicago as the result of an incident in 1976 involving the
west Chicago Facility. .

In March 1983, at the end of his two year leave of absence from Argonne
Netijonal Lzboratory, Gustafson left his position with I11inois and returned to
Argonne to become the Acting Director, Radiological and Environmental Research
Division. This division was involved strictly in research and had no
responsibilities for environmental impact statements. William Hallett had
become the Director of the Environmental Impact Studies Division which still
had the responsibility for preparing finzl environmental impact statements for
hRC. Gustafson opined that Argonne submitted its input for the final impact
statement to the NRC in about January or February 1983 to allow NRC sufficient
time to review the informaticn and publish the Finzl Environmental Statement
in May 1283, Gustafson 2sserted that when he returned to Arconne National
Leboratory in March 1883, he had no involvement, and expressed no interest, in
the prepzretion by Argonne of the fing)l environmenta] statement for the West

Framamm oapres’iae
” \ '
LRISECl FECT RN,

wrile Guetefsor wes working with the stzte ¢f I1lincie, he became involved
with the West Chicege community &nc telred to resicents 2bout their views on
the verious élternatives for cdecommissioning of the Kerr-McGee West Chicago
Fecility. Gustzfson then recognized the need for a community education
program concerning radiation and nuclear energy. In about April 1983, after
Custafson returned to Argonne National Laboratory, he was contacted by



Iven Denny, the Manager of the West Chicago Project for the Kerr-McGee
Chemicel Corporation. Denny wanted to know if Gustafson was interested in
pursuing the idea of a community education pregrem for the citizens of West
Chicago. Gustafson was interested in the idez but wanted the program to
provide only general information about radiation and not become involved with
the issues surrounding the decommissioning of the Mest Chicago Facility.
Denny agreed to this stipulation. During subsequent telephone conversations
in April 1983, Denny asked that Argonne National Leboratory become involved in
preparing the program and providing experts to give lectures on radiation.
This reguest was not unique because Argonne hzd conducted technical training
for various organizations in the past. Gustafson told Denny that Argonne
National Laboratory had to be paid the time used to develop the program.
Denny indicated that Kerr-McGee was willing to fund the program by way of a
coniract, work order, or grant. Denny also discussed the possibility of -
having joint spensors for the program, i.e., Argonne National Laboratery and
The League of Women Voters. During conversations between Denny and Gustafson,
it was agreed that the only constraint on how the program was to be conducted
wes that it would provide only general informztion on rediation znd would not
eddress the topic of decommissioning of the MWest Chicago Facility. Two
spezkers were 21so discussed. They were Andy Stehney, from Argonne National
Laboratory, and E1i Port, a health physics consultant for the City of West
Chicago. Gustafson noted thet neither of these men had any expertise in
decommissioning. These men were experts on how radiation effects humans.

Custafson noted that one time in April 1983, while Denny was in West Chicago,
he came to Argonne and discussed the content of the community education
program and who would participzte with Gustafson.

Gustafson discussed the proposed community educztion program with

Eric Beckjord, who wes at that time Deputy Director of Arponne National
Leboratory and was responsible for the Argonne Division of Educational
Progrems. Beckjord expressed no reservations ebout Argonne condurting an
education program for Kerr-McGee, and, in fact, thought Argonne had a

" responsibility to educate the public. Gustafson opined that Denny did not ao
directly to the Division of Educationzl Progrzms with his request beczuse he
was eware of Gustafson's interest and experience with the West Chicago
community due to his past employment with the state. Gustafson and Denny had
met on one occasion while Gustafson was Director, IDNS, when Kerr-McGee was
considering how to clean up radiztion hot spots in West Chicago. Gustafson
remarked that he and Denny may have met during hearings, meetings, or con-
ferences concerning the cleaning up of hot spots or decommissioning of the
West Chicago Facility; however, Gustafson did not specifically recall any such
meetings.

Sometime curing the end ¢f Aoril or first of Mzy 1983, Denny invited Gustafson
T Kerr-MzGze Chermicel Corporesicn Meecouzriers inm Oklahome City, Dklahomz, to
Ciscuse the comunity ecucation progrem ang Kerr-McGee probiems with toxic
wESle mEnggerent., custefion winteC ikerr-MiGes tc become involves in toxic
weSte renigement resszrcn because ST wis & netionz) prediem. Gusizfson had
previously contacted Monsento Corporetion in St. Louis, Missouri, and the 3M

Corporetion in Minnezpolis, Minnesotez, concerning waste management research.
While discussing arrangements for Gustafson's trip to Kerr-McGee Headquarters,
Denny told Gustafson that Kerr-McGee would reimburse him for his direct
expenses resulting from the trip.



On Mzy ©-10, 1283, CGustefson traveled to Kerr-McGee Headauarters and went over
the community education program with Denny. He 21so discussed the problem of
petroleum and redicactive waste management with William Shelly, and problems
with non-radioactive waste with two Kerr-McGee environmental specialists.
Gustafson also met with James L. Rainey the President of Kerr-McGee Chemical
Corporation and discussed in general the community education program &éad the
possibility of waste managenent research by Kerr-McGee. Gustafson noted that
discussions concerning waste management were general in mnature and directed at
incustry wide problems. Any work that Argonne would do concerning waste
menzgement would have to be from an industry wide or Federal government
perspective, Gustafson also briefly met with Dean A. McBee, Former Chairman
of the Board of the Kerr-McGee Corporation. Gustafson and McGee discussed
only general topics. While at Kerr-lcGee Headquarters, Gustafson did not
discuss the draft or final environmental statements with anyone.

During his May 9-10, 1983 meeting with Denny, Gustafson and Denny discussed
how to reimburse people from outside Argonne who would participate in the
education program. Gustafson's suggestion of an honorarium drew no objections
from Denny. They also discussed Kerr-McGee's reimbursement to Argonne for
presentztion and development of the program. Gustafson thought it would take
approximately $2,500-$3,000 for Argonne to develop the program. Gustafson and
Denny did not discuss the payment by Kerr-McGee of direct expenses incurred by
the program participeants. During their talks, it was made clear that the
topic of the West Chicago Facility decommissioning would not be discussed and
that Kerr-McGee funding of the program would be made public.

When Gustafson departed Kerr-McGee Headquarters on May 10, 1983, he was under
the impression that the community education program was going to be conducted.
For some reason the program never materialized, and Gustafson did not know
why. Gustafson was not certain how he became aware that the program was not
going to be conducted except that Denny never telephoned to give final
epproval and Kerr-McGee never submitted any paperwork to Argonne..

Gustafson commented that the topic of a potential confli:t of interest
involving his participation with the community education program was never
discussed with Denny. Gustafson and Beckjord discussed conflict of interest;
however, Beckjord decided that Custafson was far enough removed from both the
draft and final environmental statements for the West Chicago Facility that
there would be no perception of a conflict of interest. Any potential
conflict of interest from the fact that Argonne prepared the environmental
stztements for the Kerr-McGee West Chicago Facility and would also prepare and
present the community education program for Kerr-McGee was not discussed. At
the time in cuestion, Argonne National Laboratory employed approximately 4,200
people and about 60 people were involved with environmental impact statements.
This large nurber of emplovees precluded any zppearance of 2 cenflict of .
interest betweer people prepering the environmente] stitements and people
creserirg the community ecucetion program. .

Weile &+ Kerr-McGee Kezccuerters, Gustzfeor enc Denny hec lunch together and
Ciscussed their femilies. Gustefson tolc Denny thet his cauchter wes ebout to
receive 2 college degrec in civil encineering. Gustafson told Denny that jobs
were hard to find in the Chicago, I11inois, 2rea and asked if Denny was aware
of any job opportunities in Oklahoma. Denny replied to Gustafson that he knew
of none but he would inquire. When Gustafson subsequently submitted his



voucher to Denny for his trip to Kerr-McGee Headouarters, he attached a copy
of his ceughter's resume'. Neither Gustafson nor his ceughter was ever
contacted by Denny or Kerr-McGee concerning zny job offers. Gustafson's
deughter eventually found a job on her own.

At the conclusion of the interview with Gustafson, Arthur Zilberstein made
several remarks that were relevant to the metter under investigation.
Zilberstein noted that Argonne National Laboreatory is a government-owned
contractor operated lezborztory that is engaged in work primarily for the
Cepartment of Energy (DOE). Argonne is allowed to undertake work for sponsors
cther than DOE; however, DOE must give prior approval. Any agreements
coverning the work 21so require DOE approvai. Work done for outside sponsors
may be a technical service or research and development. Argonne National
Leboratory is totally compensated for work performed for outside sponsors.
DOE has specific funds for Argonne to put on educational programs and Argonne
has put on educational programs in the past. Zilberstein explained that had
Kerr-McGee decided to conduct the education program and submitted a formal
proposal for Argonne to participate in the development and presentation of the
program, then Argonne management would have complied with their "Work for
Others" procedure. This procedure recuires that all work conducted for
sponsors other than DOE must be approved by Argonne manzgement (Division
Director/Program Manager, Associate Laboratory Director, and the Work for
Others Office) and the DOE. Among the criteria on which approval is based is
that the proposed work is consistent with the mission and role of the
lzboratory as approved by DOE. DOE z1so approves the rate used by Argonne
Netional Laboratory to recover the costs associzted with performing work for
organizations other than DOE. Concerning the question of zppearance of
conflict of interest with either Gustafson or Argonne National Laboratory
conducting the community education progrem for Kerr-McGee, Zilberstein stated
thet review of the work proposal by Argonne management and DOE would have
identified any appearance of conflict of interest and would have resulted in
the Kerr-McGee proposal being disapproved.



Peges which already appear earlier in the repcrt not reproduced here.
Composed of Dr. Gustafson's May 18, 1983 letter to Mr. Denny, with
enclosures. One enclosure (resume of Dr. Gustafson's daughter) also

withheld, as previously indicated.
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II.

K.ORK FOR SPONSORS OTHER THAN THE DOE

Argonne National Laboratory (ANL) is a government-owned
contractor operated laboratory engaged in work primarily
for the United States Department of Energy (DOE). However,
ANL may undertake work for sponsors other than the DOE with
the prior approval of the DOE. The agreements governing
the work also require DOE approval,

Work for sponsors cther than the DOE may be a technical
service or a research and development effort. Requests for
technical services are coordinated and prepared by the
Laboratory's Procurement Department. The pPreparation angd
submittal of proposals for research and development efforts
is coordinated by the Work for Others Office, which is part
of the Office of the Laboratery Director.

The work may be for federal agencies, state and local
governments, universities and colleges, domestic private
organizations, or foreign government ang Private
organizations. The Laboratory is totally compensated for
work performed for these sponsors.

POLICIES

The Laboratory's policies regarding work for sponsors other
than the DOE are based upon the DOE Orders issved on this
subject, which are included in a separate section of this
document. In addition, the Laboratory has criteria which
must be taken into account when undertaking wirk for
sponsors other than the DOE.

A. Approval to Undertake the Work

Work may be conducted for sponsors other than the DOE
with the approval of Laboratory management (Division
Director/Program Manager, Associate Laboratory
Director, and the Work for Others Office) and the DOE.
A review of the proposed work is the basis for these
approvals.

m

ANL Criteria

sizements

Ta s
Sl -

nh

o Prcpecsed woerk sheulé be consistent with the
mission &n€ rcle of ANL as agproved by DOE.
’ Proposed wecrk should be complementary to programs

which are included in the current, approved ANL
Institutional Plan.



» The proposed work should be research and/or
development in nature; this can include technical
Or economic assessments.

The proposed work must be based on specialized
scientific or technical capability and/or special
facilities which exist at ANL. Additional
capability or facilities may not be acquired with
funds from the sponsor unless specified in the
approved Institutional Plan or otherwise apprcoved
by DOE.

To be Avoided
v Program or contract management in which R&p is
not the major part of work sccpe.

Commitments to add staff or facilities which are
not contemplated in the Institutional Plan.

Work which interferes with DOE commitments.

Classified work, except in special cases with the
Laboratory Director's approval.

Work which can be performed effectively in
private industry.

PRICING

The DOE approves the rate used by ANL to recover the
costs associated with performing work for
organizations other than the DOE. “The basis fer this
approval is a review by the DOE of the proposed work.

Costs may be recovered either at the federal rate or
the full cost recovery rate. The federal rate is the
ANL internal rate. The full cost rate is the ANL
internal rate plus depreciation of DOE facilities and
DOE added factors.

Work for federal agencies and requests for assistance
from organizatiens performing work for the DOE is
conducted at the federal rate.

“he Felerel rate may be recuested for these sponscrs:

. EPRI and GRI.

¢ Not for profit organizations engaged in
activities promoting public health, safety,
welfare, etc., who decline the class waiver by
DOE of patent and data rights.



&)

OCrganizations performing work for a federal
agency other than the DOE angd reqgquesting
assistance from ANL who decline the class waiver
by DOE of patent and data rights.

Foreign entities who decline the class waiver by
DCE of patent and data rights.

State and local governments who decline the class
waiver by DOE of patent and data rights,

The request is granted by DOE if benefit to DOE
Programs is realized. The Laboratory must
substantiate the benefit to DOE Programs. This is
accomplished by completing the DOE Work for Others
Proposal Information Questionnaire which accompanies
each proposal submitted to the DOE for review.
Approval to recover costs at the federal rate is
granted by DOE-HQ, except in the case of organizations
requesting assistance from ANL when performing work
for federal agencies other than the DOE. 1In this case
the decision will be made by the field office (DOE-CH).

Work for all other spoﬁéors is conaﬁcted at the full
cost recovery rate.

Advance Payments

An advance payments schedule must be established when
performing work for non-federal government sponsors.

Sponsors who are exempt:

= Other federal agencies.

o Sponsors prohibited by specific law from
providing payments in advance of work.

4 organizations performing work for the DOE who
request assistance from ANL.

A request may be made to DOE to exempt sponsors other
than those shown above; however, the exemption must be
approved by DOE-EJQ. .

The Laboratery must inferm eligible sponsors that they
may reguest the benefit of a class waiver by DOE of
patent and data rights associated with the work they
sponsor at ANL. They must acknowledge in writing to
ANL that they have been made aware of the availability




of the waiver and they must specify whether or not
they are requesting the benefit of 2 class waiver for
patent and data rights associated with the work
sponsored at ANL. DOE has reguested that this jetter

accompany the Laboratory's submittal of the proposal
to DOE.

The class waiver by DOE of pateant and data rights
provides patent and data rights to the sponsor:
B Patent rights - the sponsor has patent rights and |
grants a non-exclusive license to the DOE (ANL); |
ANL may use the invention in programmatic work.

Data Rights - in the course of conducting work
for a sponsor technical data may be gecnerated;
the sponsor will be given the opportunity to
label this data as proprietary and remove it from
the Laboratory; the Laboratory will have no
rights to this data.

Eligible sponsors for the class waiver are:
¢ Domestic, private firms, entities and organi-
zations funding work with non-DOE money.

3 EPRI and GRI.

State and local governments - existing agreements
or memcrandums of understanding take precedence;
such documents must be reviewed before ANL
disc.sses the class waiver with the sponsor.

Foreign government sponsors and entities and
organizations which are part of foreign
governments - A memorandum of understanding must
exist between the foreign government and DOE
before ANL can contract with a foreign government
spensor; this existing document takes precedence
and must be reviewed before ANL discusses the
class waiver with the sponsor.

Foreign private sponsors funding werk with non-
DOE money-ANL can ccntract éirectly with the

§POnSOS.
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A. Undertaking wWerk for Sponscrs Other than the DOE

The following is a list of activities (events)
arranged in chronclogical order which generally must
occur in order to undertake work for sponsors other
than the DOE.




Discussions between Principal Investigator and
Potential Sponsor.

Establish nature and scope of work.

Discuss patent and data rights: Domestic ang
foreign non U.S. government entities are eligible
to reguest a waiver by DOE of the patent and data
rights associated with work they sponsor at ANL.
Refer to "POLICIES" for a description of the
rights and the effect upon work performed.

Advance payments: Advance payments are required
for work performed for domestic and foreign non
U.S. government entities. Other federal
agencies, organizations performing work for the
DOE who reguest assistance from ANL and those
Sponsors prohibited by law from providing
payments in advance of work are exempt from this
requirement. Refer to "POLICIES" for a
description of the advance payments policy.

Discussions with Work for Other Office

Discuss nature of work.

Identify potential sponsor, sitwation, and
relationships among participating parties.

Discuss patent and data rights. -
Discuss advance payments.
Establish rate of cost recovery.

Discuss completion of DOE Questicnnaire.

Prepare Propecsal Package

Contact the Work for Others Office for a four
digit "P" number which identifies the propesal
(ext, 6797).



Prepare proposal, include:
Introduction/background
Work scope
Deliverables
Schedulz of work
Estimated budget
Prepare DOE Questionnaire

Emphasis on Section B, Questions 2 and 3
(uniqueness of ANL to perform the work).

Emphasis on Section E, Question 1 (benefit/
relationship to DOE is a determining factor
in the decision to allow ANL to recover
costs at the federal or full cost rate; work
for other federal agencies and organizations
performing work for the DOE who reguest
assistance from ANL is ccnducted at the
federal rate).

’ Prepare letters transmitting proposal package to
DOE and the Potential Sponsor.

Budget office reviews proposed budget.

* Determirnation that the estimated buﬁget will
allow ANL to recover the costs associated with
the effort shown in the proposal.

’ Memo issued by Budget Office to Principal
Investigator, Division (program) performing the
work, and the Work for Others Office summarizing
their review of this estimated budget, angd
indicating the reguired funding a2t the federal
and full cost recovery rate necessary to provide
the effort shown in the proposal.

Proposal Packazge Review by Division.

e n

2y P
S the p

«aV3isgi

&rk ;

o

"

Cc

e Director
snee¢Tsare
ackece.

- -~

- -

e
£ -

)
O
(1t

ne Toposine
w z

cpesel

m rt
My
w0

vi

m

.l‘

*y

Topcsal package transmitted to cognizant ALD.




Proposal Package Review by ALD

The cognizant ALD reviews the Proposal Package.

Proposal Package Submitted to DOE anag Potential
Sponsor

Proposal package reviewed by Work for Others
Office.

Transmittal letters, DOE_Questionnaire, and in
some instances the Proposal, endorsegd by the
Director, Strategic Planning and Evaluation.

Review by DOE and Sponsor Complete

Negotiate Agreement

DOE negotiates agreements for work for other
federal agercies; funding is provided by means of
an interagency agreement between the federal
agency and DOE.

ANL/Procurement or ANL/Legal negotiate agreements
for EPRI, GRI ang domestic and foreign
organizations; funding is provided by means of an
ANL agreement.

Agreement Reviewed by DOE

All agreements into which ANL enters into require
the prior review ang approval of DOE.

Agreement Executed by all parties.

Begin Work.



Undertaking Work for Non-Federal Organizations
Estimated to Cost no More Than $50,000 at the Full
Cost Recovery Rate.

ANL may undertake work for non-federal organizations
estimated to cost no more than $50,000 (at the full
Cost recovery rate) without prior review and approval
by DOE/CH of the proposal and the subsegquent agreement
governing the work so long as the work is priced at
the full cost recovery rate, and the work is Performed
under an agreement which is a standardized document
specifically approved by DOE/CH for this purpose.

There are two exceptions to this procedure. F}rst.
the Laboratory must submit all proposals for
international work to DOE/CH for review and
transmittal to DOE/HQ for review and approval.

The second exception are amendments which raise the
total estimated cost of the work above $50,000 (at the
full cost recovery rate). These will require DOE/CH
review, .

Work for non-federal sponsors estimated to cost no
more than $50,000 (at the full cost recovery rate)
will continue to be processed through the Laboratory
in the current manner.

In lieu of the evaluation by DOE/CH, the Work for
Others Office will evaluate R&D pPreoposals and then
transmit the propesal to the Potential Sponsor.
Review of the proposed budget by the ANL Budget
Office, completion of the DOE Work for Others Proposal
Information Questionnaire, and the Preparation of the
letter transmitting the propesal to the Potential
Sponsor are still required. The Work for Others
Office will distribute the proposal package within the
Laboratory. A complete proposal package will be sent
to the Manager, Outside Services (PRO) who handles the
funding arrangements for work sponsored by non-federal
organizations. The Manager, Outside Services will
submit copies of the proposal package to DOE/CH Office
of Patent Counsel when the agreement is finalized and
to DOE/CH when the agreement is executed.

The Maenager, QOuteide Services pTOCesses recguests for
~E€CNniCE. seTvices anc will submit copies ©0f the
Téguest &nc the egreement to DOIZ/CE Office of Patent
Coursel when the agreement is finalizeéd and to DOE/CE
when the agcreement is executed.

All other proposals for wbrk for sponsors other than
the DOE will continue to be processed ian the current
manner.



IvV. DOE ORDERS PERTAINING 70 WORK FOR ORGANIZATIONS OTHER THAN
TEE DOE

Included for reference are the following DOE Orders:

4300.2 (dated 10-8-81) - Research and Development Work
Performed for Others by Government-Owned, Contractor -
Operated Facilities.

2110.1 (dated 2-16-84) - Pricing of Departmental
Materials and Services. F

2100.1 (Dated 10-17-83) Reimbursable (Funds-In) Policy
and Procedures. -



RECO VERY RATE RECO VERY RATE

ELIGIBLE FOR WITHOUT WITH AD YANCE
SPONSOR CLASS WAIVER CLASS WAIVER CLASS WAI VR PAYMENTS®
EPRI AND GRI YES ~ ELIGIBLE T0 YES

REQUEST FEDERAL
RATE-DETERMINATION

BY DOE-HQ**
\

STATE/ZLOCAL YES ELIGIBLE T0 FULL COST YES
GG VERNMENT S REQUEST FEDERAL

RATE-DETERMINATION

BY DOE-HQ
NOT FOR PROI 1T YES ELIGIBLE TO FULL COST YES
ORGANIZAT IONS " REQUEST FEDERAL
ENGAGED IN ACTIVITY RATE-DETERMINATION
PROMOTING PUBLIC BY DOE-HQ
SAFETY, MEALTH, OR
WELFARE

*ORGANIZATIONS PROMIBITED BY SPECIFIC LAW AND ORGANIZATIONS PERFORMING WORK IN FULFILLMENT OF
A DOE FUNDED CONTRACT ARE EXEMPT FROM THE ADVANCE PAYMENT REQUIREMENT. AN EXEMPTION FOR ANY
OTHER SPONSOR MAY BE REQUESTED. HOWEVER, THE DETERMINATION IS MADE 'BY DOE-HQ, NoT DOE-CH.

**DOE-HQ MAY GRANT AUTHORITY T0 DOE-CH TO MAKE THE PRICING DETERMINATION.
: 11-1-84



RECO VERY RATE

RECO YERY RATE

ELIGIBLE FOR WITHOUT WITH AD YANCE
SPONSOR CLASS WAIVER CLASS WAIVER CLASS WAIVER PAYMENTS*
PRIVATE YES FULL COST FULL cosT YES
ORGANIZAT 10N
FOREIGN e ELIGIBLE TO ' FULL cost YES
GO VERNMENTS AND REQUEST FEDERAL
ORGANIZAT 10NS RATE-DETERMINATION

BY DOE-HQ

* ORGANIZATIONS PROHIBITED BY SPECIFIC LAW AND ORGANIZATIONS PERFORMING WORK IN FULFILUMENT OF

A DOE FUNDED CONTRACT ARE EXEMPT FROM THE ADVANCE PAYMENTS REQUIREMENTS.

OTHER SPONSOR MAY BE REQUESTED.

**PATENT AND DATA RIGHTS PROVISIONS INCLUDED IN AGREEMENTS
ORGANIZATIONS AND DOE HAVE PRECEDENCE.

AN EXEMPTION FOR ANY
HOWE VER, THE DETERMINATION IS MADE BY DOE-HQ, ~oT DOE-CH.

BETWEEN FOREIGN GO YERNMENTS OR

11-1-84



U.S. NUCLEAR REGULATORY COMMISSION
Office of Inspector and Aucitor

Care of tramcription HarCh 6 . 1985

Report of Interview

William J. Hallett, Office of International Energy Development Programs,
Argonne National Laboratory, 1611 North Kent Street, Suite 201, Arlington, VA
22208, was interviewed concerning his knowledge of Dr. Philip Gustafson's
involvement with the preparation by Argonne cof the draft and final environ-
mental statements for the Kerr-McGee West Chiczgo Rare Earth's Facility.
During the interview, Hallett provided the following information:

In about 1978-1879, when Argonne began preparation of the draft environmental
statement for the West Chicago Facility, Dr. Gustafson was the Director,
Environmental Studies Impact (EIS) Division at Argonne and Hallett was the
Deputy Director. The EIS Division had respensibility for the preparation of
impact statements. As Deputy Director, EIS Division, Hallett functioned
essentially as an operations officer. Hallett was primarily responsible for
the Division's workers and product, and he reviewed all reports that were
jssued by the Division. Hallett was 2lso responsible for quality control
review, and if he disagreed with & division specialist he would comment back
to the specialist. Hallett noted, however, that conclusions made by the
division technical specialist were not overridden by division management.
They mey have been gquestioned for the sake of clarity or if the conclusions
were not sufficiently supported; however, this was only done to ensure the
documents issued by the division could stand on their own.

As Division Director, Dr, Gustafson did not involve himself in the daily
routine or preparation of environmental impact statements which was Hallett's
primary respensibility.

In January 1981, Dr. Gustafson took 2 two year leave of zbsence from Argonne
and assumed the position as Director, I1linois Department of Nuclear Safety.
At that time, Hallett became the Director, EIS Division.

Between January 1981 and May 1982, a lot of work was done by the EIS Division
involving revising and preparing different versions of the draft environmental
statement for the Kerr-McGee West Chicago Facility. On May 3, 1982, Argonne
submitted its last revision of the draft environmental statement to

William Nixon, Office of Nuclear Meterials Safety and Safeguards, NRC. The
draft environmenta] statement was issued by the NRC in late May 1982. After
the draft stztement was issued by the NRC, interested parties commented on the
report. These comments were forwarded by the NRC to Argonne between

December 1882 end Jznuary 18£2, and were responded to by Argonne during

2 ] : - s s emmanm L2 9% 3 -
srereriticr ¢f the fing) envirpormmente stitement. Hellett opined that Argonne
proviges <ts imout for the finel envircnmentidl statement to the WNRU around
FEDruEry Or geriy Meren 1821, Eellett nites tnit the Summary enc Conclusionms
checter ¢f the Fing) Environmerte) Staterent wis prepared by Wiiliam Nixon,

-
‘Avestgation on February 474 1685 " RCSS“’”, VA Fue = g5-18

. Georaetx. Mulley, Jr., Investicator, OIA March 6, 1985

Date cicranes

TS DOCUMENT IS PROPEATY OF NAC IF LOANED TO ANOTHER AGENCY IT AND ITS CONTENTS ARE NOT TO BE DISTRIBUTED
OUTSIDE THE RECEIVING AGENCY WITHOUT PEAMISSION OF THE OFFICE OF INSPECTOR AND AUDITOR.




In about March 1983, Dr. Gustafson returned to Argonne Kational Laboratory
from his position with the State of I1linois. When Gustafson returned to
Argonne, he became the Acting Director, Radiological and Environmenta)
Research Division. In this position, Gustafson had no responsibility for
environmental statements. The Radiological and Environmental Research
Division wes involved strictly in research. Dr. Gustafson did not involve
himself at all with the Kerr-McGee West Chicago Facility final environmental
statement, and, in fact, the EIS Division was located in a building about a
helf a mile away from the Radiological and Environmental Research Division
Building. Hallett was not aware of any interest, influence or involvement by

Dr. Gustafson in the Final Environmenta) Statement for the Kerr-McGee West
Chicago Facility.



UNITED STATES

NUCLEAR REGULATORY COMMISSION
WASHINGTON, D. C. 20555

Julv 2, 1985

MEMORANDUM FOR: Robert L. Fonner, Attorney
Office of the Executive Legal Directpr
FROM: Sharon R, Connelly, D1rector{§:f4;<;z-v\ 'j?’
Office of Inspector and Auditor .
SUBJECT: RELEASE OF OIA INVESTIGATION

The Office of Inspector and Auditor (OIA) has no objection with
your office providing a copy of OIA Report of Investigation
"Alleged Conflict of Interest by an NRC Contractor Employee,"
dated May 21, 1985, to the Atomic Safety and Licensing Board for
use in the matter of the Kerr-McGee Chemical Corporation West
Chicago Rare Earths Facility.
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L WASHINGTON, D. C. 20555
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T July 17, 1985

MEMORANDUM FOR: George A. Mulley, Jr.
0ffice of Inspector and Auditor

FROM: Stephen H. Lewis, Deputy Assistant
Chief Hearing Counsel
Office of the Executive Legal Director

SUBJECT: RELEASE OF OIA REPORT OF INVESTIGATION

This will document our discussion of July 15, 1985 in which we agreed that
the resume of Dr. Gustafson's daughter, which was included in three places
in the report, should be withheld from public disclosure under 10 C.F.R.

§ 2.790(a)(6) and (a)(7)(1ii).

M K Loy

Stephen H. Lewis



