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IlffuoDUCTION

This memorandum is submitted in nupport of the "ABC Ltaf f's l'roposed
)

|- Findings of Fact and Conclusions of i,au" filed hercuith. The Presiding

Officer is respectfully referred to the facts recited in that document
.

for the statencnt of the case. *

;

In consideration of the evidence adduced at the hearing, the salient !

| features of which are act forth in the proposed findings, the AUC Staff !'

i*

Irecommends that the proposed order contained in the proposed findings be

issued. This proposed order, in substance, would require the licensec to

nubmit to the Division of Licensing and neculation compleba information.

| within 30 days af ter the order becomes ef fective, of its radiation safety
i

procedures, including the establishment of an adequate survey program, which

has been and will be instituted to bring the Edgemont mill into compliance

with the Commissien regulations relating to conducting adequate surveys to

determine whether or not the exposure of employees to airborne concentrations

of radioactive material and to external radiation is in excess of permissibic

limits and whether or not the discharge of airborne and liquid effluents

discharged f rem the mill to unrestricted areas exceeds permissible limits,
iIt would further require the licensec to report to the Division of Licensing |

|

and Regulation on a monthly basic the progress of the survey prograu, proposed i

steps to prevent ever exposure of individuals, and the effectivences of such

!
corrective action.

The justification for this reconnended crJer is predicated upon the

failure of the licensee to ncet the survey requirenents of part 20, as
|

j summarized in Section II belcu, and upon the necessity for the licensco to

!-
f
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ectablich an effective progran to protect the health and nafety of ita

cmployees and the public, an discuaced in Section III beleu.

Section IV of this brief discucccc the legal aufficiency of the Order

dated November 2, 1959 (83. 1-15) and the legal pocition of the parties at thir,
posture of the chsc. It nust be stressed that the inutant proceeding doen not

! neck revocation of the licence. Indeed, the proposed order requires the
i

license to do nothing noce than to hecp the Coimnionion adviced concerning
c

actions already required of it by the reculationc.
j
4

II

4

T110 FAILUaC OF TilC LICEIGEE TO C011 PLY UITil TllC REQUIltlECNTS
,

0F Til8 C0!EISSION i:CGULiTIONS TO CONDICT SUf!VEYS TO DHTd;;MINC4

*

TIIC EXPOSUl!M OF E11Pl/JYCES TO AIdP.0 NG CONCENTRATIONS OF#

', PADICACTIVC 1i.iTd:tIAL AND ETTEIllML 1 ADIATION

The history of the licenace'n failure to comply with requirements of the
c

regulations with respect to conoucting surveys is detailed in tite proposed
.

J findings. For the assistance of the Presidinc Officer, the following in
,

brief outline of the taajor circumotances of the licenace's conduct in,

4

chronological order.*

Operationa et the licennec's raill at D1 cmnt comwneed in April,19560

under licence from the Commission. Shortly thereafter, the requircracnts of,

j

the Conmission'a reculation, "Standarda for Protection Qainnt :cdiation"

were publit,hed in Federal !;ccister as a propored rule end a copy cent to the,

licennec (S.2. 1-7). 1|r. Allen D. Gray, uho as tlm licenace'c executive
i

vice-precident and later president reprecented the licencec's req oncible

manntencnt from 1956 tu the precent, tectified that the IIcenaec Icco;ni::ed

the linportance of centrolling crpocure to airborno ccacentratienc cf

radioactive itatcrial and m:ternal radiaticn at the itill in its earlient
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nanaccment and staff meetings (Tit. 497, 510-519) (S.R. 1-12).

110 wever, even af ter Part 20 becaue en ef Cec'_'.s e regulation in February,
i

1057, the licenacc made no effort to conduct surveys to determine the

expecure of its employeca to airborne concentrations of radioactive material

and to external radiation as required by Secti.one 20.201, to CPn 20. The

attitude of the licencee is exprenced in IJr. Grey's wordn, "In those days !

we accmed to be less concerned uit h radiat ion than with nilicosis" and !

"certainly at that tiue there were far more pressing problema than radiation

taking our attention and time." (Tr. 519).
4

It may be noted that in 1956, representatives of the South Dakota Stato

Department of llealth, the Public Ucalth Serrice, and the Atomic Energy

Commission made a cencral study of duct conditienc in the mill. The. sanples |
:

tahen were only " grab campics" which "could cnly approxinate simultaneous

conditions." No attenpt was made to relate the sampic results to exposure

of coployees. 11oucver, the study provided the basis for 11 specific recr>m-

mcndations to the licencec for the nodification of procedures and equipment

to reduce dust loadinrc. When Nr. Donald r.urvinh of the South Dakota State

Department of 11calth again looked into duct conditens at the mill in 1959,

he found that the licenece had f ailed to vale many of recornended modificationa.

No explanation for the f ailure to comply uith the reccmendations uas effered
|

|by the licensee in the hearing. '

On February 6, 1958, Dr. Dcnald I. Uniher, conducted the first inspecticn

of the Edgemont nill. IIc discovered that the licenace had nade no curveys I

whatcocver to determine the exposure of cunloyecc to airborne cencentration
,

of radioactive natcrial er to external radiation. lle testified that at that

time he discussed these violaticns, and thers, with recponnibio nanaccocnt
at the mill.

|

|
~
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Thercafter the licensec was given an opportunity to achicyc coupliance !
:

by correcting thenc violations. On June 11, 1950, a notice of violation,

purcuant to Section 2.201, 10 CFR 2, was nent to the licenece (3.E.1-10) . '

!

In the lettero cent in reply to the noticc, the licensec did exprcos its
3-

!
cun difficulty in interpreting part 20 lieuever, the licenace in thesc ;

'

!

replies (S.E. 1-12a and 12b) stated that it "has been concerned with radio- ,

.

'

activity and related prob 1 cms for some time" and indicated it had undertaken !

:"

programs to correct the violations. The letters specified:
;

4

"llowever, we do wish to advise of our concern and to state that we'

recognize our responsibility in connection with this matter and are4

making a centinual ef fort to fully comply with all requirements." i,

,

, In the light of these representationc the Division of Licensing and ;

1
iRegulation notified the licensce that it appeared that appropriate action i

.

uns being taken to correct the deficiencies.
,

11owever, uith respect to surveying to determine exposures of.cmployees I

f to airborne concentrations of radioactive natcrial and to external radiation. *

the statemento in the letters an to survey programs which had been undertaken
,

:

I and as to the effort the licensee was naking were not correct. On cross- |

cxamination, the licencoc"s uitnesses Mr.11. L. llazen and Er. Grey testified ;

!,

that the licensec had no survey program in effect uhen thece letters ucre [

uritten in July, 1958 The licensee did not even order an air sampling device
!

until August, 1958, the month af ter the notice of violation was received.
i
,

Even af ter the device which the licenace had selected, a Cast air sampler,

una roccived. It could not be put into working order by the licensee, although

Mr. llazen testified that it uns a simple device end that he could have made an .

I

air sampling de. ice himscif. The device uns' finally returned to the nan-

uf acturer in December,1950 and a neu ene ordered.

..
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The facts are that the licensee did not put any " survey program" to

determine exposurcs to airborne concentrations of radioactive material into

ef fect unti.1 Aur;ust, 1959, over a year after the representations ucre made

and subsequent to the second inspection. Ilot even test sampics were made
{

until April, 1959. The licensec's attitude toward compliance is further

demonstrated by its attempt to dismiss the f ailure to take air sampics with

the Gast air campler as " comedy". (Tr. 607,600).

Uith respect to surveys for exteruni radiation exposure, the record shows

that the licensee had no program in effect at the time the letters replying
,

to the notice of violation ucre written and that prior to September, 1958,

had made no attempt at ene.

Dr. Unil.cr returned to the Edgement mill for a second inspection on

April 13-14, 1959. At this time he found that the licensen had not conducted

any stirvey whatsoever with respect to determining exposure to airborne

concentrations of radicactive material and had made only a cursory attempt to

survey for exposu ras to external radiation. The deficient ics in the latter

" survey" are detailed in the .propcsed findings.

Accordingly the Commission, having riven the licensee the opportunity

to correct these violations as required by Section 2.201, 10 CFR 2, issued

the Order of 11ovember 2, 1959, directing the licensee to take prompt steps

to bring the mill into compliance with respect to these matters.

At the time of the pre-hearing ccnference, it uns believed that the need

for a hearing ni:ht be avoided because the licensee by that time clained thatt

it had established an adequate survny protran. lieuever , the evaluation of

the data submitted pursuant to the pre-hearing conference accennent disclosed

that thclicensce's surveys ucre not adequate. Thn deficiencies in tir mrvey
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data concerning expocure to airborne concentrations of rcdioactive material

uhich were cubnitted prior to and during the hearing are fully set forth in
;

the propoced findings and no uccful purpose would be served by their repetition
here. Suffice it to say that thcce data considered in units or collectively

do not constitute an adequate survey to determine conditions in the mill
,

regarding the exposure of employces. '

Even during the hearing Mr. Gray attempted to suggcct that the report -

containing " survey data" ccncerning wcichted exposures reproacnted by

Licenocc's Exhibit 3 uns " typical" of others prepared by the licenecc. i

(Tr. 408). .On cross-examination,11r.11acen stated that Mr. Gray was urong '

and that no other occupancy studies had been made, although another such

study had been ordered. (Tr. 689). '

In addition to the indifference of the licensee toward actually
,

complying with the regulations, a major factor in the licensce''s failure

to conduct adequate surveys appears to have resulted from lack of technical

competence to survey and control airborne concentrations of radioactive

material. lione of the licensce's employees at the nacement mill understood

the workings of the Gast air campicr. Mr. Gray,who complained at length

that he did not understand Part 20, was shoun to have no technical background

in the field of industrial hygiene. IIc did not purport to be technically

qualified in the field of radiation safety (Tr. 495-496, 578)

Uhile Ik.11azen might be qualified an a metallurgical engineer, he

did not appear expert in the field of industrial hyciene and ventilation.,

lle testified that he had designed another uraniun nill which used a " duct

supprescion nysten" as a meanc of controlling duct. Uhen csked if this

system had been more effective in cuppresning dust than the nyntcu at the

___
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| Edgemont mill, he replied, "It una terribic." (Tr. 694). He testified 'that

he personally had never conducted a curvey to determine airborno concentrations
.

,

!of uranium (Tr. 65fs,662). 110 testified he did not consider himscif an expert

with respect to ef fect on the health ef employeco expocod to airborno con-
:

centrations of radioactivity. (Tr. 656).
!

Finally, ao shown in the proposed findingo, the curvey data compiled by

the licensec contained errera both in the failure to include relevant campics above *
,

mpc in occupancy study data and in determining which arcas of the mill were I
i

| below mpc (L.E. 3,9). !

!It was shown by the testimony of the staff'o witncases that the |

[

procedures for determining airborne concentration of dust to which '

individuals are exposed has become standardized aver the part 25 years.

It scoms clear from the record that the licensec could have institutod an

adequate survey program at any time it chose, aimply by obtaining the servicen

of a qualified consultant in induntrial hygicnc. Moreover, the Convaiacion

sponsored publications "Winchenter 114" (U.E. 2) and "lIASL-40" (L.E. 2) detail
!

| procedures for conducting such surveys. These volumec were obtained by the

licencec carly in 1959.
1

It seems cicar thht the licenace :hould have acquired the technical

competence to set up an adequate survey program and chould have donc so

years ago.

From the evidence adduced at the hearint, it neems' apparent that the
I

( licensec does not have individuals on its staff who are qualified to develop

and carry out an adequate radiation safety l>rograra uith respect to the'

# Edgemont mill. The AEC Staf f ascuwc that the licenceo will retain the {

1

; services of appropriately qualified individuals either as regular employecc l

;

i
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, or ao consultants tiho are capabic of assisting the licentcc to carry outt

the provisions of this Order, lloue ve r , if the information required to bc I

submitted under the provisions of the proposed Order does not demonstrate

that the licensco possesses the necessary technical competence, the Staff may ,

taove, pursuant to paragraph "II" of the Order for a further Order from the

nearing Examiner to the licensco requiring, as a condition of further operation,

that it obtain the services of individuals uho are qualified to carry out an
*

adequate radiation safety program.

III

THE PROPOSED Oi! Dun

The purpose of the requirements contained in Section I.A.1 of thn

proposed order is readily apparent. It is necessary that the ataff be

advised of the procedures the licencee has instituted and will' insti.tute'
i
'

to determine (1) whether or not employees are exposed to excess,ive con-

centrations of airborne radioactivity and external radiation, and (2) whether

or not the licensees is discharging airborne and liquid effluents,to un-

restricted areas in excess of. the permiscible limits in Part 20 The proposed

findings present complete details concerning the licensee"s failure to complyi

|

vith the survey requirements of Part 20 to determine the exposure of employees

to airborne concentrations of radioactive materials. The data collected by

the licensec, between the beginning of its " survey program" in August, 1959,

| and through the date of the hearing, una shown by the expert testiancny of the
!

staff's witnesses to be inadequate and in some instances erroneous. \|ith

' respect to surveying for exposure to external radiation, the film badge program
4

instituted by the licensec was adequate to determine the exposure of employees
|

|

!
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; for the particular seriod of time it una conducted. Ikuever, two renconc

ucro precented at the hearing uhich demonctrate that the licenccc muctt

continue nurveying to determine expocures of cuployees to external radiation.

Firct, it una shown that radiation IcVols in uranium mills do not remain

static. Acctedingly, the survey program must be continued to ascure that

| changing conditions do not result in increased expunure of personnel.

Secondly, it was shown front the liconace's own survey data that two employees

roccived exposurca to external radi.ation in execco ef 75 mr per week. I

|Pursuant to Gection 20.202,10 CFR 20, those individuals and any other

employces uhor e occupations indicate that they ate likely to receive auch

exposure, must continue to wear film badges.

| In view of the errors made by the licensee in compiling the data presented
,

'

at the hearing and in drauing cenclusions therefrom, the staff is fully

justified in requiring the licensee to detail its procedures concernint
'

j future "ourveya" to Octermine whether or not liquid effluents diccharged

from the mill do not exceed the perniccibic limits cpecified in Part 20. )
It also appears that the liennsee has never made surveys to determine whether

|
|

or tiot airborne ef fluento f rom the mill released to unrectricted areas exceed

the permiscibic limita of Part 20.

The purpose of the requirement (Section I.A.2) relating to the instruction

program for employecc again is obvious. Protect ive equipment or dnvices in the
i

I

plant would be of no value unicas the empicyece understood their purpoco and|

used them. It is also necessary that the employeca be instructed in good

1

i

a

t

,--



- _ _ _ _ _ _ ___ _ - .. ._ _ __

f o o
'

- 10 -

Equally important is the establishment of an effective supervisory program
a

(Section I.A.3), to assure that radiation safety precedures at the Edgemont
f

mill are followed, and that safety equipment at the mill performs satisfactorily

under all conditions.

The purpose of the requirement of the proposed order (Section I.B.1) to
1submit data relating to the responsibic management of the licenace and as to '

the technical qualifications of the licensce's employees at the Edgemont

mill who are responsibic for radiation safety was the subject of testimony I

by Mr. Cunningham. The staff's purpose is to determine whether or not the

licensee has established a program uhcreby management vill see to it that

radiation safety is in fact practiced in the mill. An additional purpose

is to obtain the identities of the officers in the licensec's organization

who are directly responsible for enforcing radiation safety at each Icvel
1
!

of operation. '

Requiring the submission of data (Section I.D.2) as to the technical

qualifications of individuals at the mill who are directly responsibic for

carrying out and enforcing safety is obvious. It must be shown that the

licensee employs personnel at the Edgemont mill who understand how to make
I

surveys and correctly analyze the results and have sufficient capabilities

to understand probic ms in radiation safety which may arise in uranium milling

operations.

The importance of the requirement that the Commission be advised of the

licensco's program f or conducting surveys in the future (section I.C.) also
,

La obvious. Section 20,201, 10 CF.1 20, of the Cosaission's regulations require

that rurveys necessary to determine conpliance uith the regulatiens undo.
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The record amply demonstrates the need for conducting continuing surveys

in order to determine the effect the neasonal, meteorological, and ore
i

quality changes on dust loadings in uranium mills. In the instant case

the need for an adequate and continuing survey program is even more patent.
IThe licensee has demonstrated that as of the date of the hearing it still |

|

was unabic to conduct an adequate survey to determine the exposure of employces l
i

to airborne concentrations of radioactivity. This fact, together with the
j

licensec's history of failure to comply uith the Commission's regulations

respecting surveys, demand that the licensee provide the Commission with a t

l

i

cicar stateiaent of the steps it will take to assure compliance in the future.;

The Order also requires the licensee to advice the Commission of its plans

to correct any condition where the exposure of employces to airborne con-

centrations of radioactive material or external radiation exceeds the'11mits,

t

prescribed in Part 20 and where the effluent discharge exceeds permissible;

|

limits. The Order niso would require the licensee to report on the effectiveness !

of such plans after they have been carried cut. It should be noted that

nothing in this section of the Ordertequires the licensec to do anything not '

aircady required of it by the Commission's regulations, other than reporting
its procross to the Commission.

Section 2 of the order provides for the reopening of the hearing in the
|

| cvent the parties disagrec as to the adequacy of the licensee's program.

It is the staff's purpose to bring the operations of the Edgement nill into

full conpliance uith the Conmissicn's neculatiene uithin the shortest reanonable

tiuc. In the event the licensec ebtains nervices of an expert in industrial

hygicnc, it scens clear that a saticfacter prorrau can be quickly prepared and
I
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put into effect in which case it would scem unlikely that many major

disagreements would exist. However, it must be considered that the licensee

may present an inadequate pro 6 ram and contend that it meets all require- |

ments. Accordingly, the staff believes that the order issued in this case

should contain provisions for the speedy reopening of the case to

determine whether the actions taken by the licensee are reasonable in the

circumstances.

IV
i

THb: LEGAL SUFFICIENCY OF THE ORDER OF HOVEMBEn 2,1959 |

IAt the hearin6 the Presiding Officer rained a question (Tr. 33) as

to whether or not the staff's action in advising the licensco that the

steps taken to correct the deficiencies set forth in the notice of |

i

violation appeared satisfactory (S.E.1-13) b:.d had the effect of dis-

missing the notice of violation. This suggestion infers that if,the

notice of violation had in fact been " dismissed" by the staff, the notice

of violation vould not serve as a predicate to the issuance of the Order

of November 2, 1959 It is the staff's position that the notice of

violation properly supported the Order of November 2,1959, if such

notice was necessary. It is also the staff position that this Order

would be valid whether or not predicated upon a notice of violation.

The record shows that the Coc=iccion conducted an inspection of the

Edgemont mill in February 1958 where it was discovered, among other

things, that the licensee had conducted no surveys whatsoever to determine

the exposure of its employees to airborne concentrations of radioactive
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material and to external rediation. Thereafter on June 11, 1958, a l

notice of viointion purcuant to the provisions of Section 2.201 of the

Commiccion'a "Rulco of Practice" vas cent to the licenace to provide it

an opportunity to achieve complionce before the institution of further |

proceedinca. The licenoco responded in three lettern (S.E. 1-11, 12a
l

and12b). The first letter came from Mr. Charles S. Leonard who was then

President of the licencee. The letter stated that "we are askin5 i

Mr. Gray to take immediate steps to affect full compliance with the
i

provisions of the Code at the earliest practicable moment, and we are

asking him to furnish un the report of the character which you request
i

ve furnish you within 30 days, cuch report to be forvorced to you from |

this office inimediately upon its receipt." fir. Gray forwarded two letters

to the Comnionion which vore identical except for date. These lettero

discusced the licenoco's " inability to fully understacd Tart 20" and ;

I

discuaced for the most part the question af the discharge of liquid .

1

!

effluents. Hovover, the lettera said specifically that:

"The above matters have been reviewed in an attempt to demonstrate
that the Edgement mill has been concerned with radioactivity and
related problems for some time. While cuch progrcms ac ve have
undertaken may not be catisfactorily comolete, I should like to
note that vc have been unable to fully interpret the requirements
na cet forth in Part 20 ' Standard for Protection A3ainct Radiation. '
perhapc some clarification can be obtained relative thereto. How-
ever, we do wich to advice of our concern and to state that we
recognize our responsibility in connection with this reatter and
are re. king a continual effort to fully comply with all requirenants."
(Emphasissupplied).
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1

From the reprocentationo in this statement the Division of Licensing

and Regulation obviously concluded that the licensee vac initiating |
i

curvey programs. Accordingly, it stated in a letter dated October 6, |

1958, that it appeared that the licencce was taking appropriate steps

to correct the deficiencies related in the notice of violation. (S.E.
1-13). This action was based solely on the letter from the licensee.

Much was attempted to be made at the hearing of the Consiosion's
!

" failure" to explain to the licenoce the survey requirements of Part 20.

This argument ignorco a paragraph in the letter of October 6, 1958, ]

which stated in responce to the licensee's request for clarification:

"As stated in Section 20.201, surveys are required to determine
compliance with applicable sectionc of this regulation such as
relcace of effluents to unrestricted areas, exposure of personnel i

to radiation and concentrations of radioactive material in the
air. Once this determination has been ende and operations
stiandardized, if possible, further surveys vould not be required
unless conditions are subject to change. If it is not possible
or practical to comply with particular sections of this regulation,
provisions are included in the regulation (Section 20 201) for
obtaining exemption or approval of alternate methods and limits."

The letter invited further inquiry if the licensee bcd additional inquiries.

No cuch request vno m de by the licencee.

When the second inspection of the Edgemont mill vna conducted on

April 13-14,1959, it van found that the licencee, despite its earlier

representations, still had failed to make any survey whatsoever with

respect to the exposure of perconnel to airborne concentrations of

radioactive material and only a most cursory attempt to determine the

exposure of employees to external rediation. Having given the licensee
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notice and opportunity to correct the deficiencies and thuc to achieve

compliance with the Commincion's Regulations and having found from

further incpection that the licenoce vaa not in fact taking steps to

correct violations vhich lnd been called to its attention, the Col =liacion

; issued the Order dated November 2, 1959 ;

The requirement of the Administrative Procedure Act, that a licencee
|

*

must be given opportunity to achieve complic.nce with violations before
,

the inotitution of agency proceedings, is limited to certain clacoco of
'

casco. The requirements of the second centence of Section 9(b) of the

" Administrative Procedure Act" are limited to cacen of the withlraval,

sucpencion, revocation or annulment of a licence. Section 2.201 of the
.

Commission's "Rulco of Practice," 10 CFR 2, and Section h0.25 of " Control
i

of Source Material," 10 CFR 40, have cubstantially the came provision.1

The Order of November 2,1959, did not relate to the suspension,.

revocation, withdrawal, or annulment of the licence in this cace. It

did not impose any substantive burden upon the licencee that vno not

already required of the licenace by the Commission's Regulations. Hence,

there was no requirement upon the Cote 11ccion that prior opportunity to

achieve compliance be given the licensee by a notice of violation prior

to incunnee of ths November 2,1959, Order.

In fact the licensee has received more than every consideration

contemplated by the " Administrative Procedure Act." Even after the

hearing co:e_cnced, the licencee van given opportunity to demonctrate it

had nchieved co:r.pliance with the Co=iiccion's Reculaticns. Ac in
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contemplated by Section 5(b) of the "Adminictrative Proceduro Act,"

the licensco van afforded every opportunity to acttle the controversy

by submission of data which would parmit determination of tha controversy

by concent. Ao agreed at the prehearing conference, the licencee

agreed to submit its survey data to show it had achieved compliance.

When the staff adviced that theco data vere incufficient, the licensee

refused to submit further data "under compulsion of a public hearing."

(S.E.1-30).

At the hearing it van suggested that the Order might be defective

for failing to make findin5s relating to public health interest or

safety or villfulness. There io no validity to this point. As noted

above, the requirement that a licensee be given opportunity to achieve

compliance in limited to cases involving the revocation or suspension -

of a license. Here, not even a modification of the license is involved.

The propoced Order would merely require the licensee to take steps

promptly to do vbat the licencee was already required to d.o by the

Regulations in Part 20 and report its progreco touard achieving compliance.

The Order would require the licencee to report information to the
!

Cocaission. Section 161(o) and Sections 40.29, 10 CFR 40, specifically I
1

authorize this action. It is submitted that under Section 161(o) of I

the Act the Commission my require a 11censeo to report data relating

to activities under its license whether or not predicated upon any

violation, if the information is reasonably needed by the Cocsiccion to

carry out its regulatory recponsibilitics. The Oc ciccion has authority
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to require ito licencecc to submit information to accist it in deciding

vhother caditions or modifications are needed in regulations or in

particular licenaco. It is the function of the Commicsion to prevent hazards
1

to health and cafety and, accordingly, it must have authority to compel the '

oubmission of such information prior to the occurrence of some accident |
.s

or violation by a licencee.
I

At the hearing the licensee noved to dismiss the Order on the

grounds that, although the licensee had previoucly failed to conduct

curveys to determino exposure of employees to airborne concentrations

of radioactive material and to external radiation by the time the Order I

was iacued, November 2,1959, the licensco had conducted the " surveys"

required by the regulations. The licensee argued that the notice there-

| fore was defective for failing to specify the times of the violation. )

Actwilly the Order states that it is based upon information obtained by
:<

the Commission during inspections of the Edgemont mill, the tinen of'

which vere fully knoun to the licennec. Moreover, no demonstrated at

the hearing, the fact in that the licencee was not in compliance at any

|
tima up to November 2,1959, or as late as the time of the hearir.g in

.

April, 1960. The record fully demonstraten that the violations were

continuing violations which continued right down to, and through, the

hearing.

Even if, contrary to the fact, there vas a defect in the Order

of Hovember 2nd, it was vaived by reason of the prehenring ecnference

agreement and the cubcoquent comunications 'cotv2cn the AEC ctc.ff and
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the licencee which provided further opportunity for tha licenace to

precent adequate curveyo, data and procedurco. It was alco waived specifi-

cally by the licencco at the outact of the hearing when the Preciding

Officer inquired of the licencee if he vaa prepared to go forward. The,

licensee responded that ho was prepared to proceed (Tr. M l+7).

V

CONCLUSION

For tbo foregoing reacono the Order proposed by the staff abould
i

be issued by the Presiding Officer.

Respectfully submitted,
'

c
~

.|b (f .
'j \

E. eH>t(,, . y t,/,f , ( i ,
'

>

Troy'E.Donner,Jr. |j
Attorney for AEC Staff
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