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I
INTRODVCTION

This wemorandum is submitted in suppert of the YARC [ taff's I'ropoged
Findings of Pact and Conclusions of Law" filed herewith. The Presiding
Officer is respectfully referred to the facts recited in that document
for the statement of the case.

In consideration of the evidence adduced at the hearing, the salient
features of which are set forth in the proposed findinpgs, the ALC Staff
recommends that the proposed order eontained in the proposed findings be
issued. This proposed order, in substance, would reqguire the licensee to
submit to the Division of Licensing and fRepgulation complete information,
within 30 days after the order becomes effcctive, of its radiation safety
procedures, including the establishment of an adequate survey program, which
has been and will be instituted to bring the Edgemont mill into eompliance
with the Commissicn regulations relating to conducting adequate surveys to
determine whether or not the exposure of cmployees to airborne concentrations
of radicactive material and to external radiation is in excess of permissible
limits and whether or not the discharge of airborne and liquid effluents
discharged from the mill to unrestricted arcars exceeds permissible limits,

It would further require the licensee to report to the Division of Licensing
and Regulation on a monthly basis the progress of the survey program, proposed
steps to prevent over exposure of individuals, and the effectivencas of such
corrective action.

The justification for this recomnended crler is predicated upon the
failure of the licensee to meet the survey reculrements of Part 20, as

sumnarized in Seetion II below, and upon the necessity for the licensee to



el

establish an effective program to protect the health and safety of its
employecs and the public, as discussed in wection TIX below.

section IV uf this brief discusses the legal sufficiency of the Order
dated Novewber 2, 1959 (uli. 1-15) and the legal position of the parties at this
posture of the case. It wust be stressed that the instant proceeding does not
seek revocation of the license. Indeed, the praposed order requires the
license to do nothing woce than to Leep the Commission advised concerning

actions already required of it by the regulations,

11

THE FAILURE OF THE LICENSGE TO COMVLY WITH THE REQUIREMENTS
OF THE COMUISSION AUGUIATIONS TO CORUUCT SURVEYS TO DETZMING
THE EXrosuil OF BHPLOYGES TO ALZDURNE CONCENTRATIONS OF

CADICACTIVE VATHUTAL AND BUTERNAYL DADIATION

The history of the licensce's failure to comply with requirements of the

regulations with respeet to con ucting surveys ls detailed in th» proposed

findings. PFor the assistance of the Presiding Officer, the f{ollowing is
brief outline of the major circumstances of the licensec's conduct in

chironolegical order,

Operations ot the licensee's mill at Pdgemont eomsenced in April, 1956

under license from the Commission. Shertly thereafter, the requirenents of

]

the Comnisasion's regulation, “Jtandacds [og Protection Avalnst adiation®

were published in Pederal lepister as a freposed rule and a copy sent to the

licensee (8.2, 1-7). 1ir. Allen D, COr vhio a

a8y, who az the liecensens's exvecutive

vice-president and later president represented the licengoe's responsible

management from 1956 to the present, testificd that the 1lesnane 1ecornized

the importance of controlline exposura to airborne econcentrations of

radioactive raterial and external radiaticn at the nill in its carlinest



management and staff meetinps (TR. 497, 516.519) (5.8, 1-12).
Hlowever, even after Part 20 became on effoct " vepulation in February,
1957, the licensee wade no effort to conduct surveys to determine the

expesure of its employees to airborne concentrations of radioactive material

and to external radiation as requiced by Seetions 20,201, to CiL 20, The
attitude of the licensee is expressed in lr, Gray's worda, “In thcse days

we seemed to be less concerned with radiatiuvn than with silicosis” and
"“eertainly at that tiwe there were {ar wore pressing problems than radiation
taking our attention and tim:." (Tr. 519).

It may be noted that in 1956, representatives of the South Dakota State
Department of Health, the lublic Health Serrice, and the Atomic Enerygy
Comnission made a general study of dust conditions in the mill., The samples
taken were only “grab camples" which "could only approxinate simultancoug
conditions." No attempt was made to relate the sample results ;0 exposure
of eijloyees. However, the study provided the basis for 11 specifie recom-
mendations to the licensce for the modification of procedures and equipnent
to reduce dust loadinge. Vhen Mr. Donald Uurvin! of the South Dakota State

Departuent of Tealth again loolked into dust eonditons at the mill in 1959,

he found that the licencee had failed to male wmany of recommended modif ications.

No explanation for the failure to couply with the reccrmendations was (ffered
by the licensee in the hearing.

On February 6, 1958, Dr. Dcnald I. Ualler, conducted the first imspecticn
of the Edgemont mill, He discovered that the licensee had made no surveys
whatscever tc¢ determine the exposure of cutlrywns to airberne crneentration

of radicactive material cr to extarnal radiaticon. Ne testified that at that

time he discussed these violaticns, and cthers, with resvongible managenent

at the miil.



Thereafter the licenace was given an opportunity to achieve conpl iance
by correcting these vicolations, On June 11, 1958, a notiee of viclation
pursuant to Jection 2,201, 10 CFR 2, was sent to the licensee (3.1, 1-10),
In the letters sent in reply to the notice, the licensee did express its
own difficulty in interpreting Part 20 However, the licensee in these
replies (5.E. 1-12a and 12b) stated that it "has been concerned with radio-
activity and related problems for some time" and'indicated it had undertaken
programs to correct the violations. The letters specified:
"However, we do wish to advise of osur concern and to state that we
recognize our responsibility in connection with this matter and are
making a continual effort to fully couply with all requirements,"
In the light of these representations the Division of Licensing and
Regulation notified the licensee that it appeared that appropriate action
was being taken to correct the deficiencics.
However, with respect to surveying to determine exposures of , employces
to airborne concentrations of radicactive material and to external radiation,
the statements in the letters as to survey programs whieh had been undertaken
and as to the effort the licensece was making were not correct. On cross-
examination, the licensee"s witnesses Mr, H. L. lazen and Mr. Grey testified
that the licensce had nc survey program in effect when these letters were
written in July, 1958, The licensee did nct even order an air sampling deviece
until August, 1958, the month after the notice of vioclation was reeeived.
Even after the device which the licensee had selected, a Cast air sampler,
was received., It could not be put into working crder by the licensee, althourh
Mr. Hazen testified that it was a simple device and that Le could have made an

air sampling d:vice himself, The device was™ finally returned to the man-

ufacturer in December, 1950 and a newv one ordered.




The facts are that the licensce did net put any “survey program" to
determine exposures to airborne concentrations of radiosctive material into

effect until August, 1959, over a year after the representations were made

and subsequent to the second inspection., Not even test samples were made

until April, 1959, The licensee's attitude toward compliance is further
demonstrated by its attempt to dismiss the failure to take air samples with
the Gast air sampler as “comedy". (Tr. 607,600).

With respect to surveys for external radiation exposure, the record shows
that the licensee had no program in cffcet at the time the letters replying
to the notice of violaticn were written and that prior to September, 1958,
had made no attempt at one.

br. \lalier returned to the Bdgement mill for a second inspection on
April 13-14, 1959, At this time he found that the licensee had not ?onducted
any survey whatsoever with respect to determining exposure to airborne
concentrations of radicactive material and had made only a cursory attempt to
survey for exposur:s to external radiation., The deficiencies in the latter
"survey" are detailed in the propesed findings.

Acccerdingly the Commission, having given the licensee the opportunity
to correct these violations as required by Seetion 2.201, 10 CFR 2, issued
the Order of November 2, 1959, directing the licensce to take prompt steps
to bring the mill into compliance with respect t~ these matters.

At the time of the pre-hearing conference, it was believed that the need
for a hearing might be avoided because the licensee by that time claimed that
it had established an alequate survey progran, 1 vever, the evaluation of
the data submitted pursuant to the pre=hearing eonficrence arceement diselosed

that thelicensce's surveys were not adequate. The Jeficicenecies in tle survey
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data concerning exposure to airborne concentrations of radicactive material
which were subnitted prior to and during the hearing are {.lly set forth in
the proposed findings and no useful purpose would be served by their repetition
here. GSuffice it to say that these data considered in wnits or collectively
do not econstitute an adequate survey to determine conditions in the mill
regarding the exposure of euployees.

iven during the hearing lir. Cray attempted to suggest that the report
containing “survey data" ccncerning weipghted exposures represented by
Licengee's Exhibit 3 was "typical® of others prepared by the licensee.
(Tr. 408). On cross-examination, Mr. Hazen stated that Mr. Gray was wrong
and that no other cceupancy studies had been made, although ansther such
study had been ordered. (Tr. 6£9).

In addition to the indifference of the licensee toward actually
complying with the regulations, a major factor in the licensee's failure
to conduct adequate surveys appears to have resulted from lack of technical
competence to survey and control airborne concentrations of radioactive
material. None of the licensee's employees at the Ddgemont mill understood
the workings of the Gast air sampler, Mr. Gray,who complained at length
that he did not understand Part 20, was shown to have no teehnical background
in the field of industrial hygiene. He did not purport to be technically
qualified in the field of radiation safety (Tr, 495-496, 578)

While Mr. Hazen mipht be qualificd as a metallurgical enginecer, he
did not appear expert in the field of industrial hyrgiene and ventilation,
He testified that he had designed another uranium mill which used a "dust
suppression systen" as a meane of controlling dust. 'then esked if this

system had been more effective in suppressing dust than the systew at the
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Edgemont mill, he replied, "It was tercible." {(Tr. 694), Me testified that
he personally had never conducted a survey to determine airborne concentrations
of uranium (Tr. 654,662). He testified he did not consider himself an expert
vith respect to effect on the health of employees exposed to airborne con-
centrations of radicactivity. (Tr. 956).

Finally, as shown in the proposed findings, the survey data compiled by

the licensee contained ervors both in the £ailure to include relevant samples above

mpe in occupancy study data and in determining which arcas of the mill were
below mpe (L.E. 3,9).

It was shown by the testimony of the starf's witnesses that the
procedures for determining airborne concentration of dust to which
individuals are exposed has become standardized sver the part 25 years.

It seems clear from the record that the licensee could have instituted an
adequate survey program at any time it chosc, slmply by obtaining the services
of a qualified consultant in industrial hypiene. jloreover, the Commission
sponsored publications "Winchester 114" (i.E. 2) and “IASL-40" (L.E. 2) detail
procedures for conducting such surveys. These voluwes were obtained by the
licensee early in 1959,

It seems clear that the licensee uhould have acquired the technical
competence to set up an adequate survey program and should have done so
years ago.

Frow the evidence adduced at the hearing it seems apparcat that the
licensee does not have individuals on its staflf who are qualificd to develop
and carry out an adequate radiation satety program with respect to the
Edgemont mill. The AEC Staff assumes that the licensee will retain the

serviees of appropriately qualified individuals cither as regular employces



or as consultants who are capable of assisting the licensce to carry §ut
the provigions of this Order. However, if the information required to be
submitted under the provisions of the proposed Order does mot demonstrate
that the licensec posscsses the necessary technical competence, the Staff may
move, pursuant to paragraph "II" of the Order for a further Order from the
llearing Lxaminer to the licensee requiring, as a condition of further operation,
that it obtain the serviees of individuals who are qualified to ecarry out an
adequate radiation safety program,
11X
THE PROPOSED ORDLR
The purpose of the requirements contained in sSection 1.A. 1 of th~
proposed order is readily apparent. 7Jt is necessary that the staff be
advised of the procedures the licensee has instituted and will institute
to determine (1) whether or not employees are exposed to excesgive con-
centrations of airborne radicactivity and external radiation, and (2) whether
or not the licensees is discharging airborne and liquid effluents to un-
restricted areas in excess of the permiggible limits in Part 20. The propoged
findings present complete details concerning the licensee"s failure to comply
with the survey requirements of Part 20 to determine the exposure of ewployeesg
to airborne concentrations ~f radioactive materials. The data collected by
the licensee, between the beginning of its “survey progran” in Auwgust, 1959,
and through the date of the hearing, was shown by the expert testiuony of the
staff's witnesses to be inadequate and in some instances erroneous, \/ith
respect to surveying for exposure to external radiation, the film badre program

instituted by the licensee was adequate to determine the exposure of employees
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for the partieular period of time it was conducted. Hewever, two reasons

were presented at the hearing which demonstrate that the licensee must

continue surveying te deternine exposures of euployees to external radiation.
First, it was shown that radiation levels in uranium mills do not remain
statie. Aecccrdingly, the survey prograin must be continued to assure that
changing conditions do not result in increased expusure of persomnel,
Secondly, it was shown from the licensee's own syrvey data that two employees
received exposures to external radiation in exeess of 795 me per week,
Pursuant to Jection 20,202, 10 CPFR 20, these individuals and any other
employees whore oecupations indisate that they ate likely to receive such
exposure, must continue to wear film badges.

In view of the errors made by the licensee in compiling the data presented
at the hearing and in drawving eonclusions therefyom, the staff is fully
Justified in requiring the licensec to detail its procedures concerning
future "surveys" to determine whether or not liquid effluents diécharged
frem the mill do not exceed the permissible limits specified in Part 20.

It alsc appears that the licensee has never made surveys to determine whether
or not airborne effluents from the mill released to unrestricted areas exceed
the permiscible limits of lart 20,

The purpose of the requirement (Section I.4.2) relating to the instruction
program for employees again is obviens, Protective equipment cr deviees in the
plant weuld be of no value unless the emplovees understood their purpose and

used them, It is alsc nccessary that the employees be instructed in rood
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Equally important is the establishment of an effective supervisory program
(Section I.A.3), to assure that radiation safety proeedures at the Edgemont
mill are followed, and that safety equipment at the mill performs satisfactorily
under all conditions.

The purpose of the requirement of the proposed order (Section I.B.1) to
submit data relating to the responsible management of the licensee and as to
the technical qualifications of the licensee's employees at the Ldgemont
mill who are responsible for radiation safety was the subiect of testimony
by Mr. Cunningham. The staff's purpose is to determine whether or not the
licensee has established a program whereby management will see to it that
radiatiorn safety is in fact practiced in the mill. An additional purpose
is to obtain the identities of the officers in the licensece's organization
who are directly responsible for enforcing radiation safety at each level
of operation.

Requiring the submission of data (Section 1.B.2) as to the technical
qualifications of individuals at the mill who are directly responsible for
carrying out and enforeing safety is obvious. It wmust be shown that the
licensee employs personnel at the Ldgemont mill who understand how to make
surveys and correctly analyze the results and have sufficient capabilities
to understand prcble ms in radiation safety which may arise in uranium milling
operations.

The importance of the requirement that the Coumission be advised of the
licensec's program for conducting surveys in the future (fection 1.C.) also

is obvious. Section 20,201, 10 CF: 20, of the Comnissien's regulations require

that surveys necessary to determine compliance with the rerulations nade,
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The record amply demonstrates the need for cenducting continuing surveys
in order to determine the effeet the seasonal, meteorological, and ore
quality changes on dust loadings in uranium mills. In the instant case
the need for an adequate and continuing survey program is even more patent.
The licensee has demonstrated that as of the date of the hearing it still
was unable to conduct an adequate survey to determine the exposure of employees
to airborne concentrations of radivactivity. This fact, together with the
licensee's history of failure to comply with the Commission's regulations
respecting surveys, demand that the licensee provide the Commigsion with a
clear statement of the steps it will take to assure compliance in the future.

The Order also requires the licensee to advise the Commission of its plans
to correct any condition where the exposure of employees to airborne con-
centrations of radicactive material or external radiation exceeds the limits
prescribed in Part 20 and where the effluent discharge exceeds permissible
limits. The Order also would require the licensee to report on the effectiveness
of such plans after they have been carried cut. It should be noted that
nothing in this section of the Order mequires the licensee to do anything not
already required of it by the Commission's regulations, other than reporting
its progross to the Commission,

Section 2 of the order provides for the reopening of the hearing in the
event the parties disagree as to the adequacy of the licensee's program,

It is the staff's purpese to brins the ocperations cf the Ddremont mill into
full compliance with the Cormission's wrulatione within the shortest ceasonable
time. 1In the event the licensee cbtains rervices of an expert in industrial

hygienc, it secrs elear that a satisfactory nrorran can be auiely rnrenared and
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put into effect in which cese it would seem unlikely that many major
disagreements would exist. However, it must be considered that the licensee
may present en inadequate program and contend that it meets all require-
ments. Accordingly, the staff believes that the order issued in this case
should contain provisions for the speedy reopening of the case to
determine whether the actions taken by the licensce are reasonable in the
circumstances. ‘
v
THY LEGAL SUFFICIENCY OF THE ORDER OF NOVEMBER 2, 1959

At the hearing the Presiding Officer raised a question (Ir. 33) ms
%0 whether or not the staff's action in advising the licensee that the
steps taken to correct the deficiencies set forth in the notice of
violation appeared satisfactory (S.E. 1-13) bL.d had the effect of dis-
missing the notice of violation. This suggestion infers that if the
notice of violation had in fact been "dismissed" by the staff, the notice
of violation would not serve as a predicate to the issuance of the Order
of November 2, 1959. It is the steff's position that the notice of
violation properly supported the Order of November 2, 1959, if such
notice wae necegsary. It is also the staff position that this Order
would be valid whether or not predicated upon a notice of violation.

The record shows that the Commiession conducted an inspection of the
Edgemont mill in February 1958 where it was discovered, eamong other
things, that the licensee bad conducted no surveys whatsoever to determine

the exposure of its employees to airborne concentrations of redioactive
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material end to external redistion. Thereafter on June 11, 1356, a
notice of violation pursuant to the provisions of fection 2.201 of the
Commission's "Rules of Practice” was sent to the licensee to provide it
an opportunity to achieve compliznce before the institution of further
procecdings. The licensee responded in three letters (8.E. 1-11, 12a
and 12b). The first letter came from Mr. Charles $S. Leornard who was then
President of the licensee. The letter stated that "we are ssking
Mr. Gray to teke imredicte steps to affect full complisnce with the
provisions of the Code &t the earliest practicable moment, and ve are
asking him to furnish us the report of the charscter which you request
wve furnish you within 30 deys, such report to be forwarded to you from
this office immediately upon its receipt.” Mr. Gray forwarded two letters
to the Commission which were identical except for date. These letters
discussed the licensee's "inability to fully understard Fert 20" and
discussed for the most part the question of the discharge of liquid
effluents. However, the letters suid specifically that:
"fhe pbove matters bave been revieved in an attempt to demonstrate
that the Edgemcnt mill has been concerned with radioactivity end
related problems for some tima. While such progrems 88 we bhave
undertaken may not be satisfactorily comolete, I should like to
note tbat we bave been uneble to fully interpret the requirements
as set forth in Fort 20 'Standard for Protection Agninct Radietion.'
Perhepe some clarificetion cen be obtained relative thereto. How-
ever, we do wish to edvise of our concern and to state thet we
recognize our responsibility in connection with this natter and

are making a continual effort to fully comply with ell requiremsnts.”
(Emphasis supplied).
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From the representations in this statement the Division of Licensing
and Regulation obviously coneluded that the licensee was initiating
survey programs. Accordingly, it stated in a letter dated October 6,
1958, that it appeared that the licensce was taking appropriate steps
to correct the deficiencies related in the notice of violation. (8.E.
1-13). This ection wes besed solely on the letter from the licensee.

Much was attempted to be made at the hearing of the Conmission's
“failure” to explain to the licensee the survey requirements of Part 20.
This argument ignores & paragraph in the letter of October 6, 1958,
vhich stated in response to the licensee's request for clarification:

"As stated in Section 20.201, surveys are required to determine

compliance with epplicable sectione of this regulation such es

releace of effluents to unrestricted aress, exposure of personnel
to radiation end concentrations of radioactive material in the
air. Once this determination has been nade and operations
standardized, if possible, further surveys would not be required
unless conditions are subject to change. If it is not possible

or practical to comply with particular sections of this regulation,

provisions ere included in the regulation (Szction 20.201) for

obtaining exemption or approvel of alternate methods and limits."
The letter invited further inquiry if the licensee bad sdditional ingquiries.
No such request was mnde by the licensee.

When the second inspection of the Sdgemont mill woas conducted on
April 13-1k, 1959, it was found that the licensee, despite its earlier
representations, still had feiled to make any survey whbatsoever with
respect to the exposure of personnel to airborne concentrations of

radioactive materisl and only a mcst cursory attempt to determine the

exposure of employees to external rudietion. Faving given the licensee




notice ond opportunity to correcet the deficiencies end thue to achieve
compliance with the Commission's Regulations ond baving found from
further inspection that the licensee was not in fact taking steps to
correct violations vhich had been called to its sttention, the Coumission
issued the Order dated November 2, 1959.

Tbhe requirement of the Administrative Procedure Act, that a licensee
must be given opportunity to echieve complicnce Qith violations before
the institution of agency proceodings, is limited to certain clesses of
ceses. The requirements of the second sentence of Section 9(b) of the
"Adminictrative Procedure Act" are limited to cases of the withdrawnl,
suspension, revocation or ennulment of ¢ license. Section 2.201 of the
Commigsion's "Rules of Practice,” 10 CFR 2, end Section 40.25 of “Control
of Source Material,” 10 CFR 40, have substentielly the seme provision.
The Order of November 2, 1959, did not relate to the suspension,
revocation, withdraval, or annulment of the license in this case. It
did not impose any substantive burden upon the licensee that was not
elready required of the licensece by the Commission's Regulations. Hence,
there was no requiremsnt upon the Commission that prior opportunity to
achieve compliance be given the licensee by & notice of violation prior
to isgpuance of th: November 2, 1959, Order.

In fact the licensee has received more than every consideration
contemplated by the "Administrative Procedure Act.” Even efter “he
hearing comusnced, the licenses was given opportunity to demonstrate it

had achieved compliance with the Cormicsion's Rapgulations. As is
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contemplated by Scetion 5(b) of the "Administrative Proccdure Act,"”

the licensce was afforded every opportunity to settle the controversy

by submission of datn which would permit determiration of tie sontroversy
by conmsent. As exreed at the prehearing conference, the licensee

egreed to submit its survey data to show it hed ecchieved compl iance.

When the staff advised that thece data were ingufficient, the licensece
refused to submit further data "under compulsion.of a public hearing."
(s.E. 1-30).

At the bearing it was suggested that the Order might be defective
for failing to make findings relating to public health interest or
safety or willfulness. There is no validity to this point. As noted
above, the requirement that a licensee be given opportunity to achieve
compliance is limited to cases involving the revocation or suspension
of a license. Here, not even a modifiecation of the license is involved.
The propoged Order would merely require the licenses to take steps
promptly to do what the licensee was elready required to 2o by the
Regulations in Part 20 and report its progress toward achieving compliance.

The Order would require the licensee to report information to the
Comnission. Section 161(c) and Sections 40.29, 10 CIR U0, specifically
authorize this action. It is submitted that under Section 16l(o) of
the Acet the Commission may require a licensee to report date relating
to activities under its license whether or not predicated upon eny

violation, if the information is reasonably needs=d by the Cormission to

earyry out its regulatory responsibilities. The Comuigsicn bhas authority
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to require its licensees to submit information to assist it in deciding
whether edditions or modifications are needed in regulations or in
particular licenses. It is the function of the Cormission to prevent hazards
to bealth and safety and, ececordingly, it must bhave authority to compel the
submission of such information prior to the occurrence of some accident

or violation by a licensee.

At the hearing the licensee moved to dismiss the Order on the
grounds that, although the licensee hod previously failed to conduct
suwrveys to determine exposure of employees to airborne concentrations
of radiocactive material and to external rediation by the time the Order
vas issued, November 2, 1959, the licensee had conducted the “"surveys"
required by the regulations. The licensee argued that the notice there-
fore was defective for failing to specify the times of the violation.
Actually the Order states that it is based upon information obtained by
the Commission during inspections of the Ddgemont mill, the times of
which vere fully knowm to the licensee. Moreover, as demonstrated at
the hearing, the fact is that the licensee wos not in complisnce at any
time up to Novenber 2, 1959, or as lete as the time of the hearing in
April, 1960. The record fully demonstrates that the vicleations wore
continuing violations wvhich continued right down to, and through, the
hearing.

Even Af, controry to thz fect, there vag & dofect in ths Ordar
of Noverber 2nd, it was wvaived by reasson of the prelizaring conference

agrecment and the subsequent communications tetuzen the ATC steil ard
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the licensce which provided further opportunity for the licensce to
present sdequate surveys, data and procedures. It was slso waived gpecifi-
cally by the licencee at the outset of the hearing when the Fresiding
Officer inquired of the licensee if be was preparcd to go forwaxrd. The
licensee responded that be wes prepared to proceed (Tr. W5-47).
v
CONCLUSION

For the foregoing reamsons the Order proposed by the staff should

be issued by the Presiding Officer.

Regpectfully submitted,

Cr ey o )
Troy 'B.Conner, Jr.
Attorney for ARC Staff
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