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UNITED STATES OF AMERICA
ATOLIC ENERGY COMMISSION

In the latter of ) Source Material License No, R-174
) Docket No, 4C«1341
MINES DEVELOPMENT , INC, )

BRIEF OF AEC STAFF IN REPLY TO EXCEPTIONS FILED
BY THE LICENSEE TC THE INTERMEDIATE DECLSION
DATED DECEMBER 16, 1960,

Introduction

1. This brief is submitted by the AEC staff in reply to the
exceptions filed by Mines Drvelopment, Inc., hereinafter referred
to as the licensee, to the Intermediate Decision of the Presiding
Officer, Samuel W. Jensch, Esquire, issued on November 25, 1960,
The hearing in this matter was conducted pursuant to a Notice of
‘Hearing issued on November 30, 1960, The following issues were
specified:

(1). Whether the Respondent, in violation of Section
20,201 (b), 10 CFR 20 failed to conduct surveys in
mill areas which are occupied by employees to de-
termine the concentrations of airborne radioactivity.

(2). Whether the Respondent, in violation of Section
20,201 (b), 10 CFR 20, failed to conduct adequate
;urveyc in mill areas which are occupied by employees
to determine the external radiation levels,

(3). Vhether the Order dated November 2, 1959, directing
the Respondent to take certain action with respect to

the operation of its mill should be sustained,
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2. The licensee filed its answer with a letter dated
December 8, 1959, which denied the allegations of fact and
alleged affirmative defences. A hearing was held in the matter
in Denver, Colorado on May 17-19, 1960,

I.

Counterstatement of the Case

3. The licensee is the holder of Source Material License No.
R-174 issued by the Atomic Energy Commission pursuant to "Control
of Source Material," 10 Code of PFederal Regulations, Part 40 (10
CFR 40). The expiration date of the license is April 1, 1962. The
license authorizes the licensee to receive possession of and title
to raw and refined source material without limitation as to quantities,
from producers, processers, and distributors, licensed by AEC for
resale and for processing with raw source material from its own mining
operations. The license further authorizes the licensee to transfer
and deliver possession of and title to raw and refined source matetiil
to any person licensed by the Commission within the limits of his
license. The license is made specifically subject to all of the
provisions of the Atomic Energy Act of 1954, now or hereafter in
effect, and to all rules and regulations of the Commission (Staff's
Exhibit 1-6). The licensee operates a uranium mill at Edgemont, South
Dakota, and maintains headquarters at 777 Grant Street, Denver,

Colorado (S.E. 1-16),



4. The nilling operations conducted by the licensee were first
inspected by the Commission's Division of Inspection on February ¢,
1958, at which time it was discovered that the licensgee, inter alia,
had made no surveys as required by Section 20.201 (b), "Standards
For Protection Against Radiation," 10 CFR 20, to determine whether
employees of the Edgemont mill were boing exposed to airborne con-
centrations of uranium or to quantities of external radiation in
excess of the limits prescribed by Part 20. Following the inspection
these items of noncompliance were orally communicated to responsible
officials of the licensee by Dr. Donald I. Walker, the imspector (TR.
135-136). Pellowing the inspection a notice of alleged violation
citing these items of noncompliance was sent to the licensee on June
11, 1958, (S.E. 1-10). The licensee replied to the notice of alleged
vicolation by a letter dated June 16, 1958, from its president, Charles
S. leonard, which stated that the licensee was retotting'the notice to
Mr. Allen D, Gray, the Executive Vice-President and General Manager,
and asking him to take immediate steys to effect full compliance (S.E.
1-11). Thercafter two letters dated July 1, 1958, and July 7, 1958,
respectively, which are otherwise identical, were received from MNr.
Gray in reaponse.to the uotice of alleged violation. These letters
note that some sampling of the mill had been done by agencies of the
Federal Government and bf South Dakota and requested further infcrmaiion

with respect to the requirements of Part 20 in uranium mills, In these

letters (S.E. 1-12a, 12b.), however, Mr. Gray stated unequivocally that
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"However, we do wish to advise of our concern and to

state that we reeoggize our resronsibilitz in connection

with this matter and are makinf a continual effort to

fully comply with all taquIremiggg.“ (Cmphasis supplied.,)

5. On April i3-14, 1959, Dr. Walker again conducted an inspection

of the Edgemont mil!, On this occasion he found that the licensee still
had failed to make r.y survey to determine the concentrations of
airborne uranium to which employees were exposed. He also found that
the licensee had failed to make an adequate survey to determine ex-
posure of employees to external radiation. In this area the licensee
had only attempted to determine levels of external radiation in parts

of the mill by use of survey instruments at three points and film
badges during the period of a single week. (TR 137-139). Dr. Walker
discussed his findings with responsible officials of the mill on this
occasion (TR, 139),

6. Based upon the information obtained during this inspection
the Comnission issued an Order dated November 2; 1959, in whieh it
cited Mines Development for the following:

“l. 1In violation of Sectivn 20.201(b), [the licensee)
failed to conduct surveys in will areas which are occupied
by enpl;yue- to deterniine the concentrations of airborne
radicactivity,

"2. 1In viclation of Section 20.201(b), [the licensee)

failed to conduct adequate surveys in areas which are

occupied by employees to determine the external radiation

levels." (S.E. 1-15)
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7. The Order provided that the licensee must submit complete
data concerning the operation of its mill to bring the mill into
compliance with Part 20. The text of the Order is set forth in the
Staff's Proposed Findings of Fact to which the Comission is respect-
fully referred. It also comprises Staff's Exhibit 1-15, During the
hearing, the staff agreed that as interprected by the licensee, the
breadth of the Order in referring to "deficiencies" was too bread.
Accordingly, in its Proposed Findings of Fact (paras. 33 and 34) the
staff noted that the scope of the Order there proposed was drawn to
limit the terms of the Order to the intended purpose.

8. Upon receipt of the Order of November 2, 1959, the licensee
fequented @ hearing as provided for in the Order. Accordingly, on
November 30, 1959, a Notice of Hearing was issued designating the
“Specification of Issues" set forth above.,

9. The licensee requested a pre-hearing conference which was
held on December 28, 1959, (Transcript of Pre-~hearing Conference 1-44).
At the pre-hearing conference the staff noted that the licensee sub-
stantially admitted the facts as found at the time of the inspection
of April 13-14, 1959, but that the licensee claimed that “since that
April inspection, a very very thorough air sampling program has been

undertaken..." (TR. PC 17) and that a film badge survey program "was

undertaken in earnest in July of 1$39" (TR. IC 18).,
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10. The staff noted that it was the purpose of the November
2, 1959, order to require the licensee to make proper surveys to
determine whether or not employees were being exposed to airborne
concentrations of uranium and to quantities of external radiation
in excess of the limits prescribed by Part 20. It was steted that
if the surveys Mines Development claimed to have conducted were
adequate, there might well be no issue between the parties to
litigate and that an order dismissing the case might be agreed upon,
It was suggested that the survey data obtained by Mines Development
be submitted for evaluation by the Division of Licensing and Reg-
ulation and that if the surveys were found to be adequate there would
be no issue to litigate between the parties under the November 2,
1959, order. The licensee agreed to this co.rse of action (TR, PC 5-9).
11. At the pre-hearing conference the staff pointed. out that the
orders issued to the licensee and to the operators of other uranium mills
by the Commission to conduct the surveys required by the regulations were
the initial step toward getting these mills into full compliance with the
Commission's regulations to protect mill employees and the public from
excessive exposure to airborne concentrations of radicactive material and
external radiation. (TR, PC 30-33).
12. By a letter dated January 12, 1860, (5.E. 1-22) the licensee

submitted data relating to airborne concentraticne of uranium at the

Edgemont mill, surveys for external radiation and urinaiysis of selected
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of gelected employees (3.E., 3-1-7). These data were evaluated by
the staff and a letter to the licensee was sent noting that the
following additional information is necessary for a complete evaluation

of the air sampling program:

"l. A detailed descriptiond your air sampling equipment
and methods including the air pump and accessories,
air filter type and size, standard procedures for
drawing general and breething zone samples, and methods
of relating employee exposure for a 40-hour work week
to sampling results from each job or operation performed.

"2. A description of the step-by-step procedure for analyz-
ing the uranium air samples. Also, indicate the sensi-

tivity of both your fluorophotometer and your analytical
procedure,

"3. The outline of a continuing air sampling program for
determining continued employee exposure. Included,
should be information concerning the extent and fre-
quency of air surveys and conditions which will require
special surveys." (S.E. 1-24)

The letter also stated that

"It is noted that the data submitted did not provide information
necessary to determine the average weekly exposure for those
workers who occupy areas where levels exceed maximum perwmissible
concentrations. It is also noted that air samples were not
duplicated in respect to location and operation to give more
representative information on air concentration. The general
air samples were not of adequate duration to average out the
extreme variations in air concentrations that normally ocecur
in industrial operations." (S.E. 1-24)

13. 1In response to this letter the licensee submitted a letter
containing additional data relating to its analytical procedures and
air sampling equipment. However, the licencee stated an understanding
that "nownere in the pertinent regulations is a licensee required to

determine a future program relating to employee exposure and in effect



to warrant its performance" (S.E. 1-24). The letter also stated

that the "Edgemont office has just completed a most extensive further
air sampling survey." 1In an effort to further assist the licensee,
Mr. Richard E. Cunningham, of the Division of Licensing and Regulation,
was sent to Denver early in Pebruary, 1960, to confer with Mr. H. L.
Hazen and Mr. John Tippit, the licensee's technical consultant and
counsel, respectively (TR. 226-227). After this conference, the
licensee, in a letter dated February 19, 1960, took the position that
it would not submit data relating to a further survey program for the
Edgemont mill (S.E. 1-30).

14. By letter dated March 9, 1960, (S.E. 1-31) the staff

advised the licensee that on the basis of the data submitted by the
licensee and the data collected by the Commission in its inspections,
the stalf could only conclude that the sanplings conductgd by the
licensee were in fact inadequate and that on the basis of available
information the licensee might be exposing some of its employees to
quantities of radiation in excess of the limits prescribed ir Part 20,
The letter pointed out that the licensee had advised orally that many
equipment modifications had been made in the mill end that later surveys
showed the 11l to be in compliance. The staff noted that unless such
data were submitted, together with Plans for conducting surveys in the

future, there was no alternative but to proceed to hearing., The letter



to the licensee's counsel states:

"As I now understand your position, you feel that irrespective
of whether Mines Development, Inc., is in fact conductin
adequate surveys to determine if employees of the Edgemont
mffi are being expnsed to quantities o% radilation in excess

of the limits prescr + « »y NO 1ssue 1s presented in the
case if your company had in fact taken some air samples by

November 2, 1959, the date of the issuance of the order."
(Emphasis supplied).

When it became apparent that sufficient time for a hearing was not
provided by the scheduled date of March 25, 1960, the hearing was
continued by order of the Presiding Officer until May 17, 1960,

11

Applicable Statutogx and Regulatory Provisions

15. The instent case involves the fundamental right of the

Atomic Energy Commission to require its licensees to submit information
concerning licensed activities. The primary objective of the Order of
November 2, 1959, was to require the licensee to submit information
from which the staff could ascertain if the issuance of an order to
show cause or of license amendment was required. A licensee can be
required to furnish such information solely to assist the Commission
in determining whether or not amendments to pertinent regulations are
needed,

Section 161 of the Atomic Energy Act of 1954, as amended, provides
&s pertinent:

"In the performance of its functions the Comnission is authorized
to--

"b. establish by rule, regulation, or order, such standards and
instructions to govern the possession and use of special nuclear

material, source material, and byproduct material as the Commission may
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deem necessary or desirable to promote the common defense and
security or to protect health or to minimize danger to life or
property;

"i. prescribe such regulations or orders as it may deem
necessary . . . (3) to govern any activity authorized pursuant to this
Act, including standards and restrictions governing the design, location,
and operation of facilities used in the conduct of such sctivity, in
order to protect health and to minimize danger to life or property;

"o. delegate to the General Manager or other officers of the
Commission any of those functions assigned to it under this Act sxcept
those specified in sections 51, 57 a. (3); 81, 10¢ (with respett to
the finding of practical value), 108, 123, 145 b, (with respect to
the determination of those persons to whom the Commission may reveal
Restricted Data in the national interest), 145 e., and 161 a.;

“p. require by rule, regulation, or order, such reports, and
the keeping of suck records with respect to, and to provide for such
inspections of, activities and studies of types specified in section
31 and of activities under licenses issued pursuant Lo sections 53,
63, 81, 103, and 104, as may be necessary to effectuate the purposes
of this Act, including section 105; end

In implementation of the provision of the Act requiring the
submission of reports by licensees the regulation governing source

material licenses, "Control of Source Material" (10 CFR 40), in

Section 40,30 provides:
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"{40.30 Reports. Reports, in addition to those called for in
licenses, may be required by the Commission from time to time, subject
to approval by the Bureau of the Budget in certain cases, with respect
to the cwnership, possession, extraction, refining, shipment, or other
handling of source material after removal from its place of deposit
in nature, as the Commission may deem necessary.

The Commission's regulation, "Standards for Protection Against
Radiation,” 10 CFR 20, contains the following pertinent sections:

"20.101 Exposure of individuals in restricted areas--

"(a)" Exposure to radiation. (1) Except as provided in sub-
paragraph (2) of this paragraph, no licensee shall possess, use, or
transfer licensed material in such & manner a8 to cause any individual
in a restricted area to receive in any period of seven consecutive days
from radiocactive material and other sources of radiation in the licensee's
possession a dose in excess of the limits specified in Appendix A of
this part,

(2) A licensee may permit an individual in a restricted area to
receive a dose in excess of the limits established in subparagraph (1)
of this pnrngrlpﬁ: Provided, (i) That the dose during any period of
7 consecutive days does not exceed three times the limits specified in
Appendix A of this part, and (ii) that the dose during any period of 13
consecutive weeks does not exceed 10 times the limits specified in
Appendix A of this part.

(b) No licensee shall possess, use or transfer licensed material
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in such a manner as to cause any individual in a restricted area
to be exposed to airborne radicactive material possessed by the
licensee in an average concentration in excess of the limits spe-
cified in Appendix B, Table I, of this part.

The limits given in Appendix B, Table I of this part, are based
upon exposure to the concentrations specified for forty hours in
any period of seven consecutive days. Ir any such period where the
number of hours of exposure is less than forty, the limits specified
in the table may be increased proportionately. 1In any such period,
where the number of hours of exposure is greater than forty, the
limits specified in the table shall be decreased proportionately. 1/

"20.103 Concentrations in effluents to unrestricted areas--

"(b)" Except as authorized by the Coumission pursuant to §20.302
cr paragraph (a) of this section, no licensee shall possess, use, or
transfer licensed material in such a manner as to release into air or
water in any unrestricted area any concentration of radiocactive material
in excess of the limits specified in Appendix B, Table II of this part,

For purposes of this paragraph, concentrations may be averaged over

periodes not greater than one year.

1/ Appendix B, Table 1, provides that the permissible concentrations
in air for natural uranium is 5 x 10-}! microcuries per milliliter

(ue/ml).



=13 -

"(e)" For purposes of this section, determinations as to the
concentration of radicactive material shali be made with respect to
the point where such material leaves the restricted area. Where the
radicactive material leaves the restricted area in a stack, tube, or
pipe, or similar conduit, the determination may be made with respect
to the point where the material leaves such conduit, 2/

%20,201 Surveys-- (a) As used in the regulations in this part,
"survey" means an evaluation of the radiation hazards incident to the
production, use, release, disposal, or presence of radiocactive materials
or other sources of radiation under a specific set of conditions. When
appropriate, such evaluation includes a physical survey of the location
of materials and equipment, and measurements of levels of radiation or
concentrations of radiocactive material present,

(b) Each licensee shall make or cause to be made such surveys as
may be necessary for him to comply with the regulations in this part.

"20.202 Personnel monitoring--(a) Each licensee shall supply
appropriate personnel monitoring equipment to, and shall require the
use of such equipment by:

(1) Bach individual who enters a restricted area under such
circumstances that he receives, or is likely to receive, a dose in

excess of 25 percent of the limits specified in Appendix A of this part ] 3/

2/ Appendix B, Table 2, provides that the permissible concentration in
water for watural uraniue is 7 x 10~ ue/ml.

3/ Appendix A provides as applicable here that 25 percent of the permissible
weekly dose is 75 millirem. (mr)
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111

The Facts Relating to the Licensee's Vioclations of the

Commission's Regulations in Failing to Conduct Surveys to

Deteruine the Lxposure of Employe.s to Airborne Concentrations
Of radiocactive Material and External Radiation

16. The facts adduced at the hearing from both testimony and
documentary evidence disclosed the history of the licensee's failure
to comply with the requirements of the regulations with respect to
conducting surveys to determine exposure of employees to airborne
concentrations of radioactive material and external radiation.

17. Operations at the licensee's mill at Edgemont commenced in
April, 1956 under license from the Commission. Shortly thereafter,
the requirements of the Commission's regulation, “Standards for
Protection Against Radiation" were published in Federal Register
as a proposed rule and a copy sent to the licensee (S.E, 1=7). Mr.
Gray, who as the licensee's executive vice-president and later president
represented the licensee's responeible management from 1956 to the
present, testified that the licensee recognized the importance of
controlling exposure to airborne concentrations of radioactive material
and external radiation at the mill in its earliest management and staff
meetings (TR. 497, 518-519) (S.E. 1-12).

However, even after Pert 20 became an effective regulation in
Febriary, 1957, the licensee made no effort to conduct surveys to
determine the exposure of its employees to airborne concentrations
of radioactive material and to external radiation as required by
Sections 20.201, to CFi 20. The attitude of the licensee is expressed
in Mr. Cray's words, "In those days we seemed to be less concerned with

radiation than with silicogis" and “eertainly at that time there were
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far more pressing problems than radiation taking our attention
and time." (TR. 519).

18. It may be noted that in 1956, representatives of the South
Dakota State Department of Health, the Public Health Service, and
the Atomic Energy Commission made a general study of dust conditions
in the mill. The samples taken were only “grab samples" which "could
only approximate gimultaneous conditions.” No attempt was made to
relate the sample results to exposure of employees. However, the
study provided the basis for 11 specific recoumendations to tne
licensee for the modification of procedures and equipment to reduce
dust badings. When Mr., Donald Kurvink of the South Dakota State
Department of Health again looked into dust conditions at the mill
in 1959, he found that the licensee had filed to make nlhy of re-

commended modifications. No explanation for the failure to comply

with the recommendations was offered by the licensee in the hearing,

19. On February 6, 1958, Dr. Donald I. Walker, conducted the
first inspection of the Edgemont mill. He discovered that the licensece
had made no aurv;ys whatsoever to determine the exposure of employees
to airborne concentration of radicactive material or to external
radiation. He testified that at that time he discussed these violations,
and others, with responsible management at the mill,

Thereafter the licensee was given an opportunity to achieve

compliance by correcting these violations. On June 11, 1958, a
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notice of viclation pursuant to Section 2.201, 10 CFR 2, was
sent to the licensee (5.£. 1-10). 1In the letters sent in reply
to the notice, the licensee did express its own difficulty in
interpreting Part 20. However, the licensee in these replies (S.E.
1-12a and 12b) stated that it "has been concerned with radicactivity
and related problems for some time" and indicated it had undertaken
programs to correct the violations. As noted above the letters
specified:

"However, we do wish to advise of our concern and to

state that we recognize our responsibility in connection

with this vatter and are making a continual effort to

fully comply with all requirements."

In the light of these representations the Division of Licensing
and Regulation notified the licensee that it appeared that appropriate
action was being taken to correct the deficiencies.

20, However, with respect to surveying to determine exposures
of employees to airborne concentrations of radicactive material and
to external radiation, the statements in the letters as to survey
programs which had been undertaken and as to the effort the licensee
was making were net correct. On cross-examination, the licensee's
witnesses Mr. Hazen and Mr. Gray testified that the licensee had no
survey program in effect when these letters were written in July,

1958, The licensee did not even order an air sanpling device until

August, 1958, the month after the notice of violation was received.
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Even after the device which the licensee had selected, a Gast .
air sampler, was received, it could not be put into working order
by the licensee, although Mr. Hazen testified that it was a simple
device and that he coulé have made an air sampling device himself.

The fact is that the licensee did not put any "survey program"
to determine exposures to airborne concentrations of radiocactive
material into effect until August, 1959, over a year l!tlf the rep-
resentations were made and subsequent to the second ta.poetto‘. Not
even test samples were made until April, 1959, The licensee's attitude
toward compliance is further demonstrated by its attempt to dismiss
éhn failure to take air samples with the Gast air sampler as "comedy".
(TR. 607, 608). |

21. With respect to surveys for external radiation exposure, the
record shows that the licensee had no program in effect at the time
the letters replying to the notice of violation were written and that
prior to September, 1958, had made no attempt at one.

Dr. Walker returned to the Edgemont mill for a second inspection
on April 13-14, 1959, At this time he found that the licensee had pot
conducted any survey whatscever with respect to determining exposure to
airborne concentrations of radicactive material and had made only a .
sursory attempt to survey for exposures to external radiation. Having
given the licensee the opportunity to correct these violations as
provided ir Section 2,201, 10 CFR I, the Order dated November 2, 1959,

was issued. 1t directed the licensee to take prompt steps to bring

the mill into compliance with the Commission's requirements for

conducting surveys,




22. At the time of the pre-hearing conference, it was
believed that the need for a hearing might be avoided because the
licensee by that time claimed that it had established an adequate
Survey program. However, the evaluation of the data submitted
pursuant to the pre-hearing conference agreement disclosed that
the licensee's surveys were not adequate. The deficiencies in the
survey data concerning exposure to airborne concentrations of radio-
active material which were submitted prior to and during the hearing
show that, coneidered in units or collectively, the data gathered
by the licensee do not reflect an adequate survey to determine com.
ditions in the mill regarding the exposure of employees,

23. The licensee's position throughout its brief with respect
te airborne concentrations of radioactivity, rests on a false premise.
It states, at page 4 of the brief, that since it made an ;doqucto

survey before the time of the hearing it had not viclated Section 20,201

in failing to determine the exposure of employees to airborne concen-

trations of uranium, It concludes from this assumption that there is no

basis for the order requested by the staff and granted in substance in

the Intermediate Decision. The premise is false. The evidence adduced

at the hearing proved, as the Presiding Officer found, that the licensee

had never conducted an adequate survey with respect to airborne con-
centrations of uranium., It may be noted that the licensee's brief at

page 40 is misleading as to the adequacy of the air samplings it had
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conducted. It implies that Dr. Silverman agreed at page 453 of
the transcript that the licensee had conducted an adequate survey,'
Actually, the quotatiom in the brief is taken out of context. Dr,
Silverman was referring to licensee's Exhibit No. 4 which was a record
of samples taken just prior to the hearing for a part of the month
of April, 1960, Dr. Silvermen went on to testify that this exhibit
was not adequate because it did not relate the exposure of employees
to quantities of airborne uranium in excess of mpe. In his testimony,
Dr, Silverman gave other reasons why licensee's BExhibit &4 did not
constitute an adequate survey for even the short period it covered,
(TR, 453-458),

| 24. The licensee's brief also ignores the fact that the
licensee's survey data contained in other exhibits were not accurate,

In view of the licensee's contention, the manner in which the
licensee presented most of its survey data should be explained., Th~
staff had requested the licensee to produce any data it had for
evaluation prior to the hearing in addition to that contained in Staff's
Exhibit 3 which had been submitted after the pre-hearing conference. As
noted above, the licensee refused to do so "under compulsion of a hearing",
At the hearing, however, the licensee began to introduce new data never
before seen by the staff, thus requiring on-the-spot evaluation. At .
the close of the second day's hearing, the Staff again rzquested Mines
to produce any additional data it intended to introduce to permit staff
evaluation as to their adequacy, having noted that it would be necessary

for Dr. Silverman tc leave early on the third day, 1In response the

licencee presented its “two remeining exhibits", Licensee's Exhibits
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4 and 5. (TR 443-445)., oOn the following day Dr, Silverman
presented his evaluation of Licensee's Exhibit 4. Licensee's
Exhibit 5 consisted of press clippings which were not received

in evidence. Despite its representations of the previous day, the
licensee on cross-examination presented Dr. Silverman with three
new sets of data which had never been theretofore produced. (L.E.
6, 7 and 8). Even after Dr, Silverman's departure other data in
possession by the licensee was introduced in evidence as Licensee
Exhibit Neo. 9.

25. After examining Licensee's Exhibit 6, 7 and 8, Dr,
Silverman stated his further review had revealed an additional
aeticiency in the survey represented by Exhibit No. 3. He stated
that it was now clear that the "weighted exposures" contained in
Exhibit 3 extended over as much as a five-month period and that,
since no explanation was given to show that conditions were the
came throughout that period, that such data did not reflect valid
"weighted exposures" (TR. 487-488),

Licensee's Exhibits 6, 7 and & reflect that they are only general
air samples taken respectively in yellow-cake enclosure, in the
vicinity of the barrel jolter in the yellow-cake enclosure, and near
the third deck filter press. Dr. Silverman noted that all samples
called for an integration of results over a longer period than he
would consider representative (TR. 491).

Finally, Dr. Silverman concluded that all of the data submitted
by Mines Development, each in relation to the other which he had

examined, did not comprise an adequate survey of the Edgemont mill



to determine existing conditions with respect to exposure of
employees. (TR. 492). Licensee's Exhibit 9 was evaluated by Mr,
Cunningham. It is an exhibit which provides data only with respect

to levels of radioactive material in various areas of the mill and
does not in any way relate such data to occupancy of employe2s. Mr,
Cunningham noted that the exhibit did not relate exposure to people
and sta.ed that he had had no chance to reorganize these data or
determine whether or not they were repeated in the same location to
lend some statistical reliability toc the results. He noted that some
data contained ‘' Licensee's Exhibit 9 were used to derive the "weighted
exposures” contained in Licensee's Exhibit 3. However, he observed
that some samples above mpe listed in Licensee's Exhibit No. 9 were
not included in the tabulation of data to show the exposure to which
the three men were exposed in Licensee's Exhibit 3. He pointed out
that there was no explanation as to why such samples were not included
(TR. 696-697).

In consideration of the licensee's statement that the data con-
tained in Licensee's Exhibit 3 reflected surveys of the only areas in
the mill above m;c, Mr. Cunningham noted that several samples above mpe
were obtained in areas of the mill other than those in the three areas
represented by Licensee's Exhibit 3. (TR, 698).

26, PFurther information relating to the errors in the licensee's
survey procedures noted by Mr, Cunningham in connection with Licensee's
Exhibits 3 and 9 were the sub ject of cross-examination of Mr. Hazen,

Mr. Hazen testified that Licensee's Exhibit 3 was supposed to represent

surveys of the only areas of the mill which were above mpe. These
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areas were the sample preparation room, crusher plant, and the
yellow-cake area (TR. 637). He stated that the selection of these
three areas was based on data contained in Licensee's Exhibit 9.
On cross-examination Mr. Hazen adwmitted that several samples contained
in Licensee's Exhibit 9, which were obtained in other areas of the
mill than the three specified, exceeded mpc. Hence, the licensee's
claim that only the sample room, crusher plant, and yellow-cake area
were above mpc is not established. (TR. 634,6644),

Mr. Hazen also admitted that some of the samples which exceeded
mpc contained in Licensee's Exhibit 9 should have been included in
fhc “weighted exposure" contained in Licensee's Exhibit No. 3, but were
not. He also stated that he could not tell from Licensee's Exhibit
3 or 9 whether or not some other samples should have becq included in
the "weighted exposures" or not (TR. 644-647). Hence, it must be
concluded that the accuracy of Licensee's Exhibit 3 was not established,
Complete discussion of the deficiencies in the licensee's survey data
is contained in the "Staff's Proposed Findings of Fact and Conclusions
of Law" at pages 26-33, to which the Commission is respectfully
referred.

27. It is submitted that with respect to complying with the
requirements to determine the exposure of people to a.rborne con-
centrations of radicactive material the Presiding Officer properly

found that:

"It is concluded, therefore, that all of the data of gir



sampling submitted by Mines d# not comprise ar
adequate survey of the Edgemont mill to determine
existing conditions with respect to exposure of
employees. None of the date compiled by Mines with
respect to airborne concentrations of radioactive
materials to which Mines' euployees have been ex-
posed constitute an adequate survey of conditions
required by Part 20 of the Commission regulations."
(Intermediate Decision - p. 19),

It may also be noted that during the hearing Mr, Gray attempted
to suggest that the report containing “survey data" concerning weighted
éxposures represented by Licensee's Exhibit 3 was "typicel" of others
prepared by the liczensee. (TR. 408). On cross-examination, Mr, Hazen
stated that Mr. Gray wae wrong and that no other occupancy studies
had been made, although another such study had been ordered (TR. 689).

28. In referring to the evidence concerning the exposure of
employees to external radiation the licensee's brief at pages 9 and
10 is misleading, The brief implies that the testimony of Dr, Walker
shows that no men were overexposed and hence no future surveys need
be made. This is not correct. The licensee’s brief overlooks the
fact that two exhibits are involved on this point. The exhibit which
was the subject of Dr, Walker's testimony at page 295 of the transcript
relates to a limited study of the mill conducted by the AEC. (TR. 290
et sed). The evidence which shows that two of the licensee's employees
received more than 75 mr per week comes from the licensee's own data.

(8.E. 3-6). As was brought out during the eross-examination of the

licensee's witness, Mr. Hazen, the film badge reports on the licensee's
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enployees, Gilke and licknight, reflect that they had received

in excess of 75 mr per week. (TR. 673, 683). Mr. Cunningham
testified for the staff on this point. (TR 223-224). Pursuant

to Section 20.202, 10 CFR 20, these men and others engaged in the
same work would be required to continue wearing film badges.

The licensee's brief also ignores the testimony of the staff's
éxperts who testified that the results of the three month film badge
program conducted by the licensee do not permit the licensee could
cease making surveys for external radiation. He noted that radiation
conditions in uranium mills are not static and that as conditions
éhangc the exposure of people must necessarily be re-evaluated by
further surveys. (TR. 224),

29. Cross-examination of the licensee's President shows that the
licensee between 1956 and 1959 may have frequently considered taking
action to conduct surveys to determine the exposure of employees to
airborne concentrations of radioactivity, but was indifferent to
actually beginning work. As the Presiding Officer, succinetly found
in the Intermediate Decision at page 15:

"Mines' President stated that the problem of exposure of
people to airborne concentrations of uranium at the Edge-
mont will was discussed at nearly every meeting of the
Company's management group, beginning in 1956 when the

Edgemont mill went into operation, 1In addition, certain
Mines' staff meetings considered the problem from 1957
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and thereafter at some 30 occasions. Despite these
discussions and considerations, no couprehensive survey '
program was initiated until 1959, which bespeaks little
for either Company initiative or responsibility in this
regard."

30. 1In addition to the indifference of the licensee toward
actually complying with the regulations, a wajor factor in the
licensee's failure to conduct adequate surveys appears to have re-
sulted from lack of technical competence to survey and control air-
borne concentrations of radiocactive material. ilone of the licensee's
employees at the Edgemont mill understood the workings of the Gast
air sampler.. Mr. Gray, who complained at length that he did not
understand Part 20, was shown to have no technical background in the
field of industrial hygiene. Ue did not purport to be technically
qualified in the field of radiation safety. (TR. 495-496, 578).

While Mr. Hazen might be qualified as a metallurgical engineer,
he did not appear expert in the field of industrial hygiene and
ventilation. He testified that he had designed another uranium mill
which used a "dust suppression system" as a means of controlling dust,
When asked if this system had been more effective in suppressing dust
than the system at the Ldgemont mill, he replied, "It wes terrible."
(TR. 694). He testified that he personally had never conducted a
survey to determine airborne concentrations of uranium (TR, 654,662),

He testified he did not consider himself an expert with respect to

cffect on the health of employees exposed to airborne concentrations

vf radicactivity. (TR. 656).




Finally, as shown above, the survey data compiled by the
licensee contained errors both in the failure to include relevant
samples above mpc in occupancy study data and in determining which
areas of the mill were below mpe (L.E. 3,9).

31. It was shown by the testimony of the staff's witnesses that
the procedures for determining airborne concentration of dust to which
individuals are exposed has become standardized over the pq‘t 25 years.
It seems c;aar from the record that the licensee could have instituted
an adequate survey program at any time it chose, simply by obtaining
the services of a qualified consultant in industrial hygiene. More~
ovef. the Commission sponsored publications "Winchester 114" (S.E.2)
and "HASL-40" (L.E.2) detail procedures for conducting such surveys.
These volumes were obtained by the licensee early in 1959,

It seems clear that the licensee should have acquired the
technical competence to set up an adequate survey program and should
have done so years ago. From the evidence adduced at the hearing it
seems apparent that the licensee does not have individuals on its
staff who ave qualified to develop and carry out an adequate radiation
rafety program with respect to the Edgemont mill, The staff assumes
that if the Commission sustains the Intermediate Decision, the licensee
will retain the services of appropriately qualified individuals either
as regular employees or as consultants who are capable of assisting the
licensee to carry out the provisions of the Order set forth in the
Intermediate Decision., However, if the information required to be
submitted under the provisions of that Order does not demonstrate that

the licensee possesses the necessary technical competence, the Staff



May move, pursuant to paragraph "II" of the Order for a further

Order from the Hearing Examiner to the licensee requiring, as a
condition of further operation, that it obtain the services of

individuals who are qualified to carry out an adequate radiation

safety program,
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The Prqused Order

32. The purpose of the requirements contained in Section
I.A. 1 of the proposed order is readily apparent. It is neces-
sary that the AEC be advised of the procedures the licensee has
instituted end vill iustitute to determine (1) whether or not
employees are exposed to excessive concentrations of airborne
redioactivity and external redistion, and (2) whether or not
the licensee: is discharging airborne and liquid effluents to un-
restricted areas in excess of the permissible limits in Part 20.
The proposed findings present complete details concerning the
licensee's failure to comply with the survey requirements of Part
20 to determine the exposure of employees to airborne concentrations
of :adioactive materials. The data collected by tihe license,
between the beginning of its "survey program" in August, 1959,
and through the date of the hearing, was shown by the expert
testimony of the staff's witnesses to be inadequate and in some
instances erroneous. With respect to surveying for exposure to
external radiation, the film badge progran instituted by the
licensee was adequate to determine the exposure of employees for
the particular period of time it was conducted. However, two reasons

were presented at the hearing which demonstrate that the licensee
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must continue surveying to determine exposures of employees to
externel radiation. Firset, it was shown that radiation levels
in uranium mills do not remain static. Accordingly, the survey
program must be continued to assure that changing conditions do
not result in increased exposure of personnel. Secondly, it was
shown from the licensee's own survey data that two employees
received exposures to external radiation in excess of 75 mr per
week. Pursvent to Section 20.202; 10 CFR 20, these individuals
and any other employees whose occupations indicate that they are
likely to receive such exposure, must continue to wear film badges.

33, In view of the errors made by the licensee in compiling
the data presented at the hearing and in drawing conclusions
therefrom, the staff is fully justified in requiring the licensee
to detail ite procedures concerning future "surveys" to determine
whether or not liquid effluente discharged from the mill do not
exceed the permissible limits specified in Part 20. It also appears
that the licensee has never made surveye to determine whether or
not airborne effluents from the mill released to unrestricted areas
exceed the permiesible limits of Part 20.

34. The purpose of the requirement (Section I.A.2) relating
to the inetruction program for employees again is obvious. Protective

equipment or devices in the plant would be of no value unless the



enmployees understood their purpose and used them. It is also
necessary that the employees be instructed in good housekeeping
procedures in order to minimize dust loadings.

35. Equally important is the establishment of an effective
supervisory program (Section I.A.3), to assure that radistion
safety procedures at the Edgemont mill are followed, and that
safety equipment at the mill performs satisfactorily under all
conditions.

36. The purpose of the requirement of the proposed order
(8ection I.B.1) to submit data relating to the responsible management
of the licensee and as to the technical qualifications of the licen-
see's employees at the Edgemont mill who are responsible for radiation
safety was the subject of testimony by Mr. Cunningham. The staff's
purpose is to determine whether or not the licensee has established
a program whereby management will see to it that radiation safety
is in fact practiced in the mill. An additional purpose ie to
obtain the identities of the officers in the licensee's organization
who are directly responsible for enforcing radiation safety at each
level of operation.

37. Requiring the submiesion of data (Section I.B.2) as to the’
technical gualifications of indivicduals et the mill who are directly
responsible for carrying out and enforcing safety is obvious. It

must be shown that the licensee employes personnel at the Edgemont
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mill vho understand how to make surveys and correctly analyze
the resulte and have sufficient capabilities to understand
problems in radiation safety which may arise in uranium milling
operations.

38. The importance of the requirement that the Commiseion
be advised of the licensee's program for conducting surveys in
the future (Section I.C.) alsc is obvious. Section 20.201, 10 CFR
20, of the Commission's regulations require that surveye necessary
to determine compliance with the regulations be made. The record
amply demonstrates the need for conducting continuing surveys in
order to determine the cffect the seasonsal,meteorologicel, and ore
quality changes on dust loadings in wranium mills. In the instant
cage the need for an adequate and continuing survey program is even
more patept. The licensee has deuonstirated that as of the date of
the hearing it still was unable to conduct an adequate survey to
deternine the exposure of employees to airborne conceutrations of
redioactivity. ’'This fact, together with the licensee's history
of failure to comply with the Commission's regulations respecting
surveys, demand that the licensee provide the AEC with a clear stetement

of the radiation safety program which will govern its future operations.
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39. 8ection I.C. of the Order conteined in the Inter-
mediate Decision requires the licensee to submit a report
“f the data developed or disclosed by the program instiiuted by
> licensee pursuant to Section I.A., which shaell include &f
identification of areas of the mill or its environs for which
surveys wvere conducted. The first report is tc be submitted
vithin sixty days after the Order becones effective and subsequent
reports are to be filed monthly thereafter until the license is
terminated or upon applicetion of the licensee the Order is modified
or rescinded.
b0, 1In ite proposed "Findings of Fact and Conclusions of Law"
the staff requested & more comprehensive order in Section I.C.
The staff's proposed order would require the licenee to submit
with its reports the following additional informetion:
“a. Identification of each area of the mill or its environs
where i appears that employees may be exposed to airborne
concentrations of radioactive material or to exterual
radiation in excess of the limits specified in Part 20
or vhere airborne or liquid effluents are discharged in
concentrations in excess of the limits of Part 20, 3uch

monthly reports shall be filed not later than the 10th day
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of each subsequent month. Such monthly reports shall

be filed until the license is terminated or until, upon
epplication of the licensee to the Commission, this Order
is modified or rescinded.

A detailed description of plans to correct conditions
identified in Item 2,

A statement of the effectiveness of planned corrections

set forth in previous reports.”

In the Intermediate Decision the Presiding Officer stated

that he would not grant this portiom of the Order bscause

"A licensee can be required to present all data available
te it concerned with ite operations and required by
Commission regulations, but such data is primarily limited
to existing facts. A future program of operation re-
specting radiation control and procedures can likewise be
required as an indication of permitted, when approved,
operations under the existing license, but a licensee cannot
be compelled to classify its conduct es derelictions or
deficiencies. The Commission may determine that deficiencies
do exist, based upon data supplied to it by the licensee
or the Commission's Staff, but this licensee's performance
respecting past operations is limited tc a statement of facts.
The authorities ci.ed by Mines in its argument amply support
its contention that proof of a violation in one regard cannot
be made the basis of & direction to a licencee to classify
any of its conduct, nor to submit & general agreement to
forever comply with all provisions of regulations under penalty
for future violations."
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k2. The staff believes that the AEC has full authority
to require the licensee to submit the information as would have
been required by the staff's proposed order. Certainly the
licensee must comply with the requirements of the regulations,
The staff's proposed order would eimply have required the licensee
to identify the areas of the mill where the airborne coacentrations
of radicactive materiel or external radiation exceed the limits
prescribed in Part 20 and where the effluent discharge exceeds
permissible limite. The licensee's plans for reducing the levels
or for assuring that persons who are not exposed to such excessive
limits would be reported. Subsequently, the licensee would report
upon the effectiveness of such plens after they had been carried out.
It 1s stressed that this portion of the staff's proposed order
would have imposed nothing upon the licensee not already required
by the Commission regulations, other than reporting the matters

directly to the AEC.

k3. The Presiding Officer's ruling has the effect of requiring
the staff to detérmine from the data submitted whether en additional
notice or order should be issued to the licensee if it appears that
the licensee's program is not bringing the mill operations into
compliance with the Commission's regulations. Inasmuch as the occue-

pancy studies which the licensee must necessarily  .Xe in any area
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ebove mpe with respect to alrborne concentrations of, radicactive
material, we believe that the procedure would no' be unworkable
in this perticular case. However, the procedure may cause some
delay in achieving necessary corrective action eince the licensee
will not be required to submit its plans for such action with the
report indicating possible overexposure.

Lh. Section 2 of the order provides for the reopening of the
hearing in the event the parties disagree as to the adequacy of
the licensee's progranm.

It is the staff's purpose to bring the operations of the
Edgemont mill into full compliance with the Commission's regulations
within the shortest reasonable time. In the event the licensee
obtains services of an expert in industrial hygiene, it seems clear
that a satisfactory program can be guickly prepared and put into
effect in which case it would seem unlikely that meny major disapgree-
ments would exist. However, it must be considered that the licensee
may present an inadeguate program and contend that it meets all re-
quirements. Accordirgly, the staff believes that the order issued
in this case should contain provisions for t - speedy reopening of
the case to determine whether the ections ta °n by the licensee are
reasongble in the circumstances.

45, 1In its brief the licensee contends that the staff seeks
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an order merely "to confirm that licensees can be forced by

& governmental agency to do that which they were willing to do

voluntarily" (p. 18; emphasis supplied).

This argument ignores two basic points. In seeking the
privilege of an AEC license to operate its uranium mill, the
licensee accepted the responsibility of complying with the Com~
mission's regulations. It is indeed generous of tue licensee now
to agree to observe the regulations to which it has been subject
for several years.

Becondly, the licensee's history of failing to comply with
the Conmission's regulations, as detailed above, fully supports
the need for the Order in this case.

Furthermore, the Order would require the licensee to report
information to the Commission as specifically authorized by
Section 161 o. of the Act anA Section L40.29, 10 CFR LO. It is
submitted that under Section 161 o. of the Act the Commiesion may
require a licensee tc report data relating to activities under ite
license whether or not predicated upon any violation, if the
information is reasonably needed by the Commission to carry out
its regulatory responsibilities. The Commission has suthcrity to
require its licensees to submit information to assist it in deciding

wvhether esdditions or modifications ere needed in regulations or in
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particular licenses. It is the function of the Commission to
prevent hazards to health and safety and, accordingly, it must
have authority to compel the submission of sueh information prior
to the occurrence of some accident or violation by a licensee,
V.
Sufficiency Of Notice To the Licensee

46. The licensee contends that the licensee was not given
adequate notice of the issues in the instant proceeding. 1In substance
its argument rests on the two points with respect to airborne concen-
trations of radicactive material that (1) the term "survey" as used
in the Notice of Hearing is not clear and (2) the violations alleged
in the Notice of Hearing were limited to whether or not the licensee
had failed "to determine the conecentrations of airborne radioactivity",

47. The Notice of Rearing uses the word "survey" exactly as it is
used in the regulations. Section 20,201¢a) clearly defines the
weaning of "survey”, It provides:

"20,201 Surveys--(a) As used in the regulations in this part,
"survey" means an.evaluation of the radiation hazards incident to the
production, use, release, disposal, or presence of radioactive materials
or other sources of radiation under a specific set of conditions, Whgn
appropriate, such evaluation includes a physical survey of the location
of materials and equipment, and measurements of levels of radiation
Or concentrations of radioactive material present. "

Section 20.201(b) then sets forth the requircment of what surveys
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must be made "(b) Each licensee shall make Or cause to be made such

surveys as may be necessary for him to comply with the regulationg
in this part".

With respect to surveying for airborne ecncentrations of radio-

active material in restricted areas, Section 20.101(b) sets forth

the licensee's responsibility. It provides:

"(b) No license . shall possess, use or transfer licensed

material in such a manner as to cause any individual in a restricted

area to be exposed to airborne radioactive material pogsessed by the

licensee in an 8verage concentration in excess of the limits specified

in Appendix B, Table I, of this part.

"The limits given in Appendir B, Table I of this part, are based

upon exposure to the concentrations specified for forty hours in any
period of seven consecutive days., 1Ip any such period where the

number of hours of exposure is less than forty, the limits specified

in the table may be increased proportionately, Ip any such period,

where the number of hours of exposure is greater than forty, the

limits specified in the table shall be decreased proportionately."l/

It is submitted that these regulations clearly define the

licensee's responsibility for conducting such surveys,

1/ Appendix B, Table 1

in air for natural uranium ig § x 10-11
(ue/m1),

» Pprovides that the permissible concentrations

microcuries per milliliter
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48. Moreover it should be noted that the record reveals
that any person "of ordinary intelligence" operating a ucanium
mill should have understood how to survey to determine airborne
cencentrations of radicactive material. From the evidence in-
troduced by the staff, the Presiding Officer found that:

"The witness testified that the techniques for surveying

to determine the concentrations of hazardous materials

in air in milling operations have become fairly standardized
over the past 25 years.

He stated that it is now a common practice in the milling
industry to make continuing surveys to determine exposure

of personnel to airbornme concentrations of dust, A third
witness, a member of the Licensing staff, testified that
there are accepted air sanpling procedures which are common
knowledge in the field of industrial hygiene". (Intermediate
Decision, pp. 7-8).

The Presiding Officer also found that the licensee in fact under-
stood how a survey for airborne concentrations of uranium should be
conducted. In referring to Mines' failure to renew the motion made
at the hearing for dismissal on the grounds that the Commission's
regulations were void for lack of definiteness with respect to "surveys",
he stated,

"The evidence by Mines, through its consultant, showed a
familiarity with the scope, character and frequency of
the requirements of a survey, and apparently thereby
resolved the problem for Mines". (Intermediate Decision, p.6).
49. The licensee claims inadequate notice because it conceives

the violations alleged in the Notice of Hearing as limited to whether

or not the licensee had fuiled "to determine the concentrations of




airborne rad:ocactivity", The licensee apparently contends that

the issue cdoes not relate to its failure to ascertain whether or
not employees had been exposed to concentrations of airborne
radicactivity in excess of the maximum permissible limits specified
in Part 20.

An examination of the complete wording of this issue in the
Notice of Hearing reveals the fallacy of the licensee's contention.
It reads:

"l. Whether the Respondent, in violation of Section 20.201(b),

10 CFR 20 failed to conduct surveys in mill areas which are

occupied by employees to determine the concentrations of air-

borne radicactivity." (Emphasis supplied)

The reference to Section 20.201(b) clearly sets forth the issue
that the licensee had failed to evaluate the exposure of personnel to
airborne uranium dust in the mill,

50. Assuming arguendo that the allegation was defective on
this point it clearly was cured by the subsequent events in the
proceeding. The pre-hearing conference, and the correspondence
following it (S.E. 1-22,23,24,25,26,30 and 31) fully notified the
licensee of the ‘ssues in this case and did so very specifically with
respect to the requirement that the exposure of personnel to con-
centrations of airborne radioactivity in excess of mpe must be
evaluated, As the Presiding Officer held, "reliable authority has
held that such specification or evaluation of the issues in the
pre-hearing conference overcomes any indefiniteness in the statement

of issues", (Intermediate Decision, p. 5, n,6),
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In any event the licensee, at the hearing after discussion
of procedures in the case, agreed that the licensee was prepared
to go forward with the proceeding and thus waived any irregulatity

which may have ex .ted in the Notice of Hearing. (TR. 46-47).

Conalusion
For the foregoing reasons the Intermediate Decigion of the

Presiding Officer should be sustained.

Respectfully submitted,

< 2 vy ) A1

Troy B. Conner, Jr.
Attorney for the AEC Staff
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Dated at Germantown, Maryland
this 21st day of December, 1960
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8/ Troy B. Conner, Jr,
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