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In the Matter of )
) Source Material License No. R-1T74
)

MINES DEVELCPMENT, ING. Docket No. 40-134)

MEMORANDUM AND ORDER

hack(yound

1. This matter comes before the Commission exXceptions and
Supporting Brief filed by Mines Development, Ine, (Mines oy reepondent )
to the Hearing Examiner's Intermediate Decision dated November 25, 1960,
and & Brief in reply to such eXceptions filed by the AEC Starr,
proceeding arose out of an Order of the Director, Divisior ol
Licensing end Regulation, dated November 2, 1959 which charged Mines

with violations of Section €0.201(b) of the Commission's regulations,

10 CFR QBO.EOl(b)l{ end ordered that Mines take certain corrective

action,amung Other things, conslsting of the naking of Burveys and
furnishing reporte thereon., The effect of the Order was Stayed by

& timely request for & hearing by Mines. This Proceeding thus is

y‘ﬁ”c‘{iSf’i‘";???’.‘;?o‘ffﬁ??e'f{.’ "&T)"”'[mf&?}'?i’”ﬁZé“?&,?izﬁ'&ﬁ“fﬁhis
part, ‘survey' means an evaluation of the radiation hazards
incident to the prodJotion, use, release, disposal, or Presence
of radicactive materials or othe; sources of radiation under a
specific set of conditions. When appropriate, such evaluation
includes a physical survey of the location of naterials ang
equipment, and measurements of levels of radiation oy concentrations,
of radicactive material present.

“(b) Each licencee shall male Or cause to be made such Burveys
a8 may be necessary for him to comply with the regulations in R EC¢
this part,
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not one for modific on, revocation or suspension of Mines'
license but rather is cne to determine the validity of the Order
of November 2, 1959,/

The Intermediate Decision found and concluded that:
(1) in vioclation of §20.201(b) of the Commission's regulations,
Mines failed to conduct surveys in mill areas which are occupied
by employees to determine the concentraticns of alrborne radio-
sctivity; (2) in violation of $20.201(b), Mines falled to conduct
adequate surveys during certain periods of iis operation in mill
areas which are occupied by employees to determine external radiation
levels, although a recent survey of such nature was adequate; and
(3) the Order of the Director, Division of Licensing and Regulation

dated November 2, 1959, directing Mi .0 take certain action
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with respect to the operstion of the mill should be sustalined,
except insofar as it require{ licenree to report "deficiencies" and
"steps taken to correct deficiencies."? The Intermediate Decision
then ordered that: (1) within 30 days Mines file (a) a complete

8, including a survey
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requiremente of Part 20 are too vague to be enforceable (Exception V).
These exceptions, together with substantial supporting arguments

therefor, will now be considered.

(1) Exception I
The first exception states;
"The Findings and Orders conteined in the Intermediate
Declsion with respect to surveys of airborne radicactivity
ignore completely the specific question to be considered
in Specification of Issue No. 1."
In support of such exception, Mines urges: that the first issue 1is
to determine whether it has "failed to conduct surveys in mill areas

which are occupied by employees 1o determine the concenvrations of

airborne radioactivity" (emphasis by respondent ); that Mines had,

in fact, conducted such surveys; and that, in determining that Mines

hed not conducted a “survey program or rediation control Program"

(emphasis by respondent), the Examiner went beyond the specified
issue, and Mines thue was deprived of notice of the charge"against
vhich it had to defend.”

0. This exception is without merit, First, the argument

that the first issue is limited to whether Mines failed "to determine

concentrations of airborne radiocactivity" ignores the entire text

of such issue. The issue not only charges violation of §20.201(b)
for “"failure to conduct surveys" but relates such fallure to "will
eareae which are occupied by employees." The Question is therefore

clearly presented of whether or not respondent failed to evaluate




the exposure of personnel to airborne radicactivity in the mill.
Second, the exception, insofar as it urges that respondent has
conducted adequate surveys, is clearly erroneocus. The expert
testimony herein establisghed that the method of conducting surveys

of airborne particles in milling operations has been well known for
25 years, This methca requires, among other thinge, regular sampling
over an extended period of time at numerous locatione within the
mill, in order to take account of varying levels of airborne activity
due to changing operational and weather conditions. Mines' cccasional
samplings do not meet these requirements, Third, even assuming lack
of adequate notice in the notice of hearing, such inadequacy
subsequently was cured by actual notice of the matters upon which
Mines was to"Jefend"at both the Pre-hearing conference and in
correspondence thereafter between the parties. Exception I

accordingly s denied.

(2) Exception II

7. The second exception states:

"The Intermediate Decigion is in error because its
findings with respect to external radiation surveys are
inconsistent with the evidence and outside the scope of
Specification of Issue No. 2,
Mines argues that the Hearing Examiner went beyond the scope of the
gecond issue in determining that (1) inadequate surveys had been

made prior to the making of the survey between July and October 1959,

and (2) continued surveye would be necessary, espondent further




termination that filwm
persounel to continue
wearing such bad asserts that a a witness had testified
Lo the contrar
he Examiner did not go beyond the specified issue. Issuc
No, 2 called for a determination of whether or net, in violation of
8 20.201(v), respondent failed to conduct adequate surveys to
determine external radiation levels. The LExaminer's conclusion
that Mines failed to do so at certain times is both within che
epecitied issue and supported by (he record, His conclusion that
nas shown one adequaie survey is likewise supported by the
cord, however, (he Statf did not concede that only one survey was
adequate to satisfy the requirements of the regulation and clearly
stated that further surveys should be required thereunder (TR 337-339),
Ihe substantial evidence of record establishes that certain employces

of Mines received exposure in excess of 75 wmi per week and that

radiation levels in uraniuwm mills are variable, thus requiriug

continued surveys ol external ra loa levels and further wearing of

tilm badges 1n accordance wi.ch oul wwrulations., Lxcepliion 11
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Lxeeption IV

fourth exception states:

"The Intermediate Decision was in error in allowing the
proposed Order of the Staff because (a) such action is

an improper, arbitrary, and capricious exercise of authority
by the Division of Licensing and Regulation which is not
warranted by the Atomic Energy Act nor the regulations in
support thereof and (b) the new system of reporting
enforced by the Order ie not a proper exercise of the
Divieion's authority."

Issuance of the Hearing Examiner's Order is clearly warranted by

the record and authorized by the Atomie Energy Act and the Commission's

regulations, see Chapter 7, "Source Material" and Sectiom 161 (b), (1), (o) and (p)

of the Act as lmplemented by 10 CFR §§ 40.30, "Reports"; 20.101,
"Bxposure of individuals in restricted areas"; 20.103, "Concentra-
t'ons in effluents to unrestricted areas"; and 20.201 "Surveys".

The purpose of this proceeding is to bring the operations of Mines'
facility into compliance with the Commission's regulations in

order that the health and safety of the public

be assured, and the Order 15 ecsential to assure the Compission that
adequate procedures for the protection of the public health and
salcly are esctab thed maintalined. Lxeeption IV eccordingly is

denied.
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The argument that the Intermediate Decision has failled to rule on
such defense 1s controverted by the clear langusge thereof (pp. 6-10).

Exception V accordingly is denied.

WHEREFORE, IT IS ORDERED, this 8th day of February 1961,

that:

Mines Development, Inc., hereinafter referred to as the

licensee, with respect to its uranium mill at Edgemont,

South Dakota, operated pursuant to Atomic Energy Commission

source material license No. R-174 shall:

A. Within 30 days from the date of this Order submit and
file with the Director, Division of Iicensing and
Regulation, a complete description of its rediation
safety.procedures, which shall contain:

1., A detailed description of the survey program,
iacluding sampling procedures, occupancy factoms,
any change in present method of sample analysis,
commencement. date of survey program and identifica-
tion of personnel responsible for making surveys,
‘to determine:

Concentrations of airborne radicective material
to which employees have been and are exposed,
Concentrations of radiocactive materisl in
airborne and liquid effluents to unrestricted

areas; and




B.

3.

10 -

(¢) Exposure of employees to sources of external
radiation.

A detalled description of the program instituted

by the licensee for the instruction of employees

in raediation safcty measures to be observed in

the mill.

A detelled description of the program for supeirvision

instituted by the licensee to assure thet:

(a) Radiation safety equipment installed in the
plant or provided to employees is in proper
working order and is being used in the proper

manner, and

(b) Safety instructions and procedures are being

observed.

Within 30 days trom the date of this Order, submit to

the Director, Divielon of licensing and Regulation:

ll

A detalled description of the licensee's organization
including authority and responsibility of each level
of management and/or supervision in regard to
development and adoption of anl adherence to mill
operating procedures,

The qualifications, experience and duties of the
pereonnel in the licensee's organization assigned

the responsibility for developing, conducting and
administering the radiation safety program for the

mill,




Within 60 days after the date of this Order and for
each calendar month thereafter, submit to the Director,
Division of Licensing and Regulation, a report of the
data developed or disclosed by the program instituted
by the licensee pursuant to Section A., which shall
include an identification of areas of the mill or its
environs for which surveys were conducted, Such monthly
reports shall be filed not later tham the 10th day of
each subsequent month and such monthly reports shall

be filed until the license is terminated or until, upon
application of the ALC Staff or licensee pursuant to

10 CFR, Part 2, this Order is modified or rescinded,

Issued this n day of February, 1961, at Germantown,
- "

Maryland,

UNITED STATES ATOMIC ENERGY COMMISSION

Graham

_Cotaf T (U o,

Commissioner “lobert E. Wilson
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