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MOTION FOR A STAY PENDENTE LITE

1. INTRODUCTIONM
pursuant to 10 CFR 2,788, Intervenor Qhio Citizens for Responsible Energy

(*OCRE®) hereby seeks o stay of the effectivness of LBP-85-3%, 22 NRC ...»
Septenber 3, 1985 Concluding Partial Initial Decision an Emergency Planmang,
Hydrogen Control ond Diesel Generators (served September 4, 1985 and LBP-B4-40.
20 NRC 1181 (October &, 1984« Memorandum and Order (Denying Motion For Summary
Disposition on OCRE Issue No, 6 and Dismissing the Contention)) pending
administrative appeal of these decisions,

II. SUMMARY OF DECISIONS TO BE STAVED

A, LBP-835-35

This Concluding Partial Initial Decision addressed the 1Ssues litigated at
gvidentiary hearings held aeril 9-12, 1985 and APril 30-May 3. 1785, The
hydrogen conerol issue concerned compliance of the Perry Mark 111 containment
gegraded core accident hyarogen conerol measures (4 diseriputed 1gnicer system)
With the new provisions of 10 CFR 50,44(¢) (3) (av)=(Vvai), SubJects Oddressed
included igniter system design and cperarion, containment capacity. accident

scenarios and analyses, containment response calculational models, and equipment

survivanility,
The diesel generator issue concerned the ability OFf the Perry Transameracda
pDelaval, Ine, (*TDI®) diesel generarors to reliably gererate on-site AC Power,

as required by GDC 17, Sub,ects addressed included TDI Qquality assurance, the
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program and plan of the TDI Owners Grous to revalidate the eng.nes, and theé
suistability Of 14 Phase ] components and certain Phase 1 components,

Af ter *considering* the evidence ON these 175ues. the Licensing Board,
Finding that APPlicants had met their burden aof proof and that there was
reasoNnable assurance that Perry Can be OFerated without endangering thé Publac
health and safety, dismissed [Ntervenors’ Contentions and authorized the
Director of Nuclear Reactor Regulation t0 186U Operating lacenses for Perry |
ond 2 subJect tO seven license Conditions,

B. LBP-B4-40
This $Plit decisaon concerned OCRE‘i [ssue NO, &, which, a8 admitted by the

Licensaing Board, stated:

Applicant should install an automated standby liQuid Tontrol system [*SLCS*] to
mitigate the consequences Of an antilipated transient without scram [*ATWS®).

After issuance of the Commission’'s new ATWS rule, 10 CFR 50.62:, OCRE moved
for summary JispOSition Of this i1E8ue@ i1n its Favor as the Perry SLCS has
automatas capability, It is OCRE’S anterpretation of the ATWS rule that BWRS
with automatic SLCS copability be required to utiliZe at,

AS the replies of Applicants and Staff to OCRE's motion ingicated a
difference of interpretation of the phrase "already designed and built® in 10
CFR 50.62(¢) (&), the Licensing Board requested briefs From the parties on this
matter, OCRE submitted O detailed analysis Of the legislative history of the
ATWS rule, which supports QCRE'S interpretation,

The former Chairman agreed that the legislative history supports OCRE's
interpretation, The ma,ority, however, ignored the legislative history and
conerived an illogical argument t0 Justify 18 gasmissal of QCRE's contention,
111, GROUNDE FOR THE STAY
A, LIKELIMOOD OF PREVAILING ON APPERL

i, LBP-@3-33

The Licensing Board in thas Partial Initial Decision (*PID*) mas sasregarded

the Atomis Energy ACt, the COmMmission’'s regulations and case law, and the weight



of the evidence to Such a degree that the PID will not withstand appellate

scrutiny, The errors in the PID ore too numerous and complex to be fully
evaluated here, OCRE has outlined below some Of the simpler and more egregious
errors,

By USang the vericle of license conaitions, the Licensing Board haa
delegated contented 1ssues to the NRC Staff for post-hearing resclucion, a
practice pProhibited by Consolidated Edison (Indian Point Umit 2D, CLI=74=23: 7
REC 947, 951 (1974). Several of the Ccondicions involve analyses, whilh are not
merely confirmatory matters but require an evaluartion of sufficiency,
gamilarly, the fact that procedures are needed toO Operate the Perry igniter
SySten (CONditior W &) begs the Question of their agequacy, The Boara refused
t0 consider this matter, however, and stated that L@ CFR 2,206 Provides a
mechanism FOr consaderation of the procedures’ Qdequacy an other proceedings,
PID ar 28-29,

This reasoning contravends Secrian |§9(a) oFf the Atomil Energy ACt in thak
it denies O hEaring On an issue that even the Board found material 0 licensang,

$ee Union of Concerned Scientisks v, NRC, 739 F.2d 1437 (D.C. Cir, 198¢)

(*YCs*). The provasions of 10 CFR 2,206 do not guarantee a hearing, as there 1&

-

nO requirenent that a Proceeding be initiated in response 0 o 2,206 request,
UCS O 1442-4s,

The Board’'s arguments (FID at 28) that it need nor be concerned with
radicactive releases from containment ventang is doubly flawed, Farst, at

neglects the Board’'s own wordang oOf the hydrogen control issue@, whalh changea

puUt little From the time when the Standard FOr its litigarion was Metropolican
Edison (TMI | Restars), CLI-BO-16, 11 NRC 474 (1980), which specified 10 CFR 100
48 the regulation under Whilh hydrogen control could k& then litigated, Gecond,
Lt CONntaiNs the circular reasomng that Perry will not be allowed to operate if
the hydrogen conkrol system proves inadequate, forgetting that it 18 the Board s

resPONSiIbility t0 derermine thas FOr thig CONntestes i1Esue,
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The Board refused to accept its responsability and rule On the Proper sSCore
aof the preliminary analy€is Of the hydrogen control system, required pefore
operation above $% power by 10 CFR 53,44 () (3) (vai) (@), 80 that & finding of
compliance Or NON=-compliance with the regulation could be determined, as
required by 1@ CFR 58.57(a) (2), Instead, the Board used an illegal and sub-
Jective °*reasonable assurance of safety in the interim* stangard, PID at oS5=26.

The Board relied uPOn iPSE dixit averments of the <itn@sses and Other
material that was not in the record ana was incapable of being examined by OCRE.
OF course, o Licensing Board decision restang signifaicant fandangs on
@<Pressions Of expert OPinion not susceptible Of being tested On examination of
the witness is o fit candidate for reversal, Virginia Eleceric and Fower CO,
(NOrth Anna Nuclear Power Station, Units | and 2), ALAB-555, 10 NRC 23 (1979).

For example, the Board relied on a witness’' description of analyses oOf
Stresses at defective welds in the contaanment vessel at 50 psig when the
analyses were not even available for QCRE's scrutany, PID at %6, Fanding 103
Tr. 33135,

Samalarly, the Boare relied uUPONn the statements Of witness Lewas that flame
sPeeds lower than that assumed in the CLASIX-I containment response model used
by APPlicants have been measured, despite the fact that he could not identafy
the the experimental bOSis FOr his statements with sufficient particularaty €0
determine the applicapility to containmenc-scale conaitions, FID ot 102,
Fingang 132; Tr, 3521-22.

The Board 0150 relied uUPOn the Gssertions Oof APPLicants’ witnesses that
drywell leakage Of rydrogen (Of the magnitude cssuméd by an unavailable General
Electric calsulakion) would not affect the results of thear analyses of hyarogen
EPANEROTE and COMbUBEION, JeEpite the Fact that the witnesses admitted that the
effeces had not been evaluated, PID ar &% Tr, 3500,

The Board relied upon analyses of drywell copacity, equipment survivabilaity,

and secondary fires perrormed For the Grand GuUlf plant which were not a part of
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the record ang were not made available by APPlacants aurang discovery, PID at
98, Finding 114, 103, Fandang 136, and 106, Finding 148,
The Licensing Boord clearly Failed to confront the faces in thas case, as

required by Public Service (o, OF New Hampshire (Seabrook Station, Units 1 and

2), ALAB=422, & NRC 33, 41 (1977), Instead, the Board ignored substantial
pvidence in the record contrary o0 its CONClusions,

For example, the Board states that Sandia National Laboratories accepted the
CLASIX code results with reservations, citing OCRE Ex. 21 at 11, PID at 39.
However, all that is stated on that page of the exhibit is that the distributed
igniter system (not tre CLASIX coge) 18 cunsidered marginally azesuate, The
goard ignores the severe criticisms of the CLASIX code and 1ts input assumptions
Chroughout that exhibit,

The Board ignored the evidence that hydrogen igniter location and the spray
shield OF the igniter assembly would affect cOmbustion characteristils (OCRE Ex.
21 at 19%-94) and accepted. without explanation, gpplicants’ witnesses’
statenents to the contrary (PID at el-e2, 70 (Finding 81), 91 (Fanding 84), 102
(Finding 131)), despite the Board’'s own recognition of Sandia’s expertise in tne
rield of hydrogen combustion, Tr, 3487, The Board similarly ignored
experimental data (NTS tesws, Tr, J427) substantiatang Sandia’'s concerns,

The Board found that the APTECH analysis Of defective containment welds did
not toke credit for the annulus concrete, ignorang the ract that OCRE Ex. 1€
sontaing conerary information, PID at 32,

The Board contrived an argument For avoiding the issue of contaanment spray
availability 4% an input t0 containment respanse anclyses, despate 1ts Own
adMiSSLON tRAt SPraYS Are Gn iMPOrtant heat transfer mechanism and despite the
geaff's belief that seray availability 1% Questionable in o degraded core
accident and should Nok be taken credit for in such analyses, PID at &43=44:

QCRE Ex, 1% at &,

gn the TDI diesel issue, the gaard relied upon o witness’ statemant
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(cOncerning the length Of time emergency POwer ii needed for core cooling) whaiclh
rhe Witn@ss later retracted under Juestioning by the goard, PID at 723 Tr.
227+,

The Board also ignored Staff witn@ss Karkwooa's disapproval of Applicants’
evoluation (which the Board accepted) of the Perry engine founaation, PID at
75, 120-121, Finding 200; Tr. 2417-19.

Of course, FOr o Boord t0 agmit @vidence and then Fail t0 explain Wwhy it was

rejected 1% grounds for reversal, Public Service Elecerac and Gas, (Hope Creex

generating Station, Units 1 and 2). ALAB-429, & NRC 229, 237 (1977,
2. LBP-B4~40

The@ MaJOrity in thas Memorandum and Qraer (*M&0*) commits NUMErous errors to
Justify its conclusion, Farst, the legislative history of the ATWS rule

pertaining to the interpreration of ‘already designed and built® is completely

ignored, The majority instead relied upon a legal interpretation of 10 CFR $0.62

(¢) %) by one Staff engineer, an interpretaticon obviCusly contrived o fit the
circumstances of Perry Unit 1, MA0 at 9, 1i-12. The majority concludes,
YithOUt BASiS, that the COMMiSSion COnsidered in its rulemaking the situation at
hand: & CP holder having a SLCS capable of automation at extremely low cost but
WwhiCh refuses ko utili2e that fearure,

Second, the majority only applies its interpretation o Perry Unit 1,
18aViNg it *t0 Future Cases tO determine wheth@r reactors which are not an an
advanced stage of CONSEruUCtion® should automare the SLCS, MAD at 12, However,
this category includes Perry Unit 2, and this 1§ an 0L proceeding for both Perry
Units, The MaJority completely avoided its responsibility to decide this iS3Ue
FOr Unit 2, Ond Such OVOiIdaNCe 18 taNtamOUNt €O the illegal action of delegating
@ 18SU@ tO the Staff for pose-hearing resolution,

Finally, the majority rejects Applicants’ own figure of $100,9000
(mischaracterized as OCRE’'s estimate) for SLCS automation by concluding that a

‘rull rIgQOrouE Site EPeCIfiIC value impact analysis® would have t0 be performed
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ko confirm the estimate (MA0 at 13), despite the obvious fact that generic
rUlEmaking 13 undertaken to avoid such site specific analyses, The majoraty
shen advances the incredible theory that, in this Perry-specific analysis, suUnNk
s08ts relating to automation of the SLCS should be considered Forward COsts,
M&O at 14,

The examples above demonstrate the bizarre and 11109ical reasonang
comPrising the majority OPinion, which will surely fall upon appellate review,
B. IRREPARABLE WARM ABSENT A STAY
1. Exposure to Routine Emissions of Radiation

If the PID becomes effective, the Perry plant will be allowed to operate,
thereby @xPOsing the POPUlatiOn t0 routine, non-natural radicaceive emissions,
This exposure has been termed *a direct and present injury' by the Supreme

Court, Duke Power Co, v, Caroling Environmental Study Grouk, 438 U.S. 59, 74

(1978), As 1s demonstraced by Exhibit 1, the affidavit of pr, Carl J, Jomnsaon,
thas iNJUPy i irreparable due tO the carcinogenic action of low level

radgaation,

The exposure Of PEersons made especially susceptible tO cancer by genetic
factors (as revealed by adverse family Pistory) t0 the radioactive releases
postulated in the Perry FES constitutes severe irreparacle harm, Affidavit of
Or, JOmnson at B, &, Exhibit 2, the affigavit of Susan L. Hiatt, shows that an

OCRE memp@r maving genetac susceptibility to cancer will be exposed t0 the

radioactive effluents from Ferry,

OCRE will therefore suffer harm from the operation of Perry pendgente lite
which cannot be rectified by O viceory on appeal, as the seeds of cancer wall
nave alrecdy been planted, This fact alone demands a stay,

2. Risk of Severe Accigents

If Perry 1% permitted k0 operate, OCRE members (and trhe general population)

will be exposed t0 4 risk that 1§ now non-existent: thé risk Oof O severe nuclear

reactor agccident,

There is NO doubt that the consequences of o severe reactor accident can be
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devastating. As estimated in the FES, NUREG-0884, o severe accigent could cause
370 early fatalities, 18,000 latent cancers, and about 34,000 senetic effects,
expose D100 people t0 doses exceeding 100 rems and 450,000 pecple tO doses over
2% rems, and cost $10 billion for offsite mitagaring actions, FES, Tasle 5.9,
p. S5-53., Members of OCRE would undoubtedly be among the victims due to thear
proximity Of residence to the Perry site,

Should G severe accident occur pendente lite, 4 vactory on appeal cannot
compensate for the damage done to OCRE by the accadent, The operation of Perry
therefore creates the risk of severe irreparable harm,

3, Loss of Status Q_\.J_O Ante Necaessary for a Correct Decasaon on [58u@ NO, &

As noted above, the correct resclution of I[ssue No. &, On automation of the
perry SLOS, minges on the interpretation of 10 OFR 50.42(2) (4) consistent with

its legislative history, This regulation states:
The SLOS iNitiation must Be automatic and must be designed to perform its
function in a relicole manner FOr plants granted a conseruction permit after
July 26, 1984, and for plantse granted a construction permit prior t0 July 2&,
1984, that have already been designed and built o include this feature,

A4 literal interpretation, as advocated by APPlicants and Staff, would exempt

BURS that did not have an automatic SLCS already aesigned and built as of the

effective date of the rule,

However, infOrmation in the Federal Register notice indicates that the
40CiS40N tO exempt certain plants from automation (despite the signifacant risk
FEdUCEION achE@iIvVEed therefrom) stems from & generic value-impact analysis, &9 FR
26038 (June 24, 1984,

The legislative history contained in SECY-83-293, specifically, Enclosure D,
the ATWS Task Force Report, provides insight intd this decision, The costs for
SLOS autamation (UPCN whilh the rulé 18 based) include $3.3%5 million for desaign,
engineering, and installation; $.0.0 million for downtime for installation; $5.@
million FOr SPUrious trip; and $4,2 millaon for AFUDC, operation, and

maintenance, Thus, the source Of the phrase rdesigned and built® is the lump

SuUm FOr these activities considered in the value/impact analysis,
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The Task Force assumed that existing elants would be subjéct O the full $23
million for automating the SLCS, New plants (Whach are assumed 0 already be
4esigned with this feature; see &% FR 24038), clearly, would bohsuoggce to far
1253, Most significantly, there would be no downtime fFor anstallation,

The Situation Now existing for Perry with respect to the costs of SLCS autc~
mation is closer to a new Plant than to an operating plant, The automatic SLCS
is already designed; parts of it are installed; t0 finish the installation would
cost, by APPlicants’ estimates, $100,000. Dissenting OPanion of Chairman Block,
M0 at 19, If installed before OPeration, there are no costs of downtime,

AN interpretation of the ATWS rule consistent with this mstory would thus
mandate outomation of the Perry SLCS. However, if Perry is permitted to
operate, it will be subject to the cosks Of downtime and will fall into the
class of reactors clearly meant 0 be exempted From automation: operating
plants, The immediate effectiveness of the PID will therefore result in the
1055 OFf the Status QuO ante necessary to a correct decision on this 1ssue, The
cppOrtunity €0 @ain G significant improvement in safety will, obsent a stay, be
forever lost,

C. MARM TO OTHER PARTIES

fclearly, the only party which could be harmed by 4 stay 18 the applicants,
HOWEVEr, the only harm to which they would be subjected is that with which they
have lived From the incepcion OFf the Perry plant: that the billions of dollars
spent on Perry will g0 for naught, With eyes Open, APPlicants have accepted

Ehis risk, however great, QQNPGFQ Power Reactor ngolonment 0o, v, Inter-

naeional ynion of Elecerical, Radio, and Mashine WOTKErS, 367 U.S. 396 415

(1961) .

1t 15 expected that APPlicancs will complair Of increased costs 1f operation
is delayed pending appecl, However, the only Situation in which this becomes
relevant is if operation is inevitaple, i,e,, if intervenors have no chance of
prevailing on appeal, As long as the risk of denial of the QL exists, it Far

outweighs any possible COost increases resulting fFrom & stay, AS demonstrated
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above, the probability of reversal of the PID is hagh,

D. WHERE THE PUBLIC INTEREST LIES

gince the pPublaic, as well as OCRE, will suffer anguries resulting from
routine radioactive emissions and will be exposed t0O the risk of severe

accidents, it 18 ObviOusly not in the public interest to permit the operation of

perry pendente lite,

As demonstrated above, and by OCRE’'s Findings of Fact and Conclusions Of Law
(Issue 8, June 13. 19685; Issue 16, iy 22, 1983)., APPlicants are in violation of
10 CFR 50.62(e) (4), 10 CFR 50,44 (&) (3) (av)=(vii), and GDC 1 and 17, and the
Licensing Board has violated Section 18%() of the Atomic Energy Act, These
Provisions were, Of course, enacted to protect the public interest, S0 strong
1§ the Public interest in the enforcement Of these measures that the
Commission’s regulations explicitly authorize injunctive relief when they have

heen viclated:
AN iNJUNCEiOn OF Other courk order may be Obtained prohibiting any vioglation of
the Atomic Energy Act of 1954, as amended, or Title II of the Energy Reorgan-
szakion Act of 1974, or any regulation or order issued thereunder, 10 CFR 53, $¢.
ThUS, O Stay is mandatory t0 vindicate the public interest implilit in
cOMPlionce with the Atomic Energy Act and the COmmission’s regulations,
V. CONCLUSION
As demonstrated above, OCRE has mage an affirmative showing on all four
ractors of 10 CFR 2.788(e): the probability of reversal of the illegal and
errONeoUs actions Of the Licensing Board 1s high; OCRE wall suffer irreparable
harm absent o stay; Applicants will not be harmed by 4 stay; and the publac
interest demands & stay,

The evidence and the law thus requre shat the requested relief be granted,

ACRE prays that the Appeal Board is S0 moved,

Respeckfully submitted,

Susan L, Hiate
OCRE Representative
8275 Munson Ra,
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