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Philadelphia Electric Company ) Docket Nos. 50-352 b) 50-353
(Limerick Generating Station, )
Units 1 and 2) )

BRIEF OF THE COMMONWEALTH OF PENNSYLVANIA IN RESPO'8SE
TO THE APPEALS OF THE GRATERFORD INMATES AND AIR AND

~

WATER POLLUTION PATROL RELATING TO THE FOURTH PARTIAL
INITIAL DECISION OF JULY 22, 1985 AND THE ORDER OF

JUNE 12, 1985 ADMITTING AND DENYING CERTAIN CONTENTIONS

I. INTRODUCTION

- . - _ _ _

_ _ -- _. _-
-

_

_
_ -_ _

_

--
- _ _

_ - - .
_

- ._ _ _
~

- -

_ ~

- Th,1simatter is before the Atomic Safety and I,1censi_ng Appeil- --
_ .

. . . . . .
~

. . . * .-.- .
: . - - . - - -

-
-

.._ . .

c. - iio' aid (ippeab[ Board) . on the'. separate .appedls of the Graterfor'd.
. ',~' * ' ^ '

'r~ ._ . c.-
- -

~~
-

'.

z. , , . _ _ ~ . -: -

. . _ __

inmates and Air and Water Pollution Patrol (AWPP) from the Atomic

Safety and Licensing Board's (Licensing Board) Fourth Partial
Initial Decision, of July 22, 1985 (unpublished). The Fourth

|
' Partial Initial Decision addresses offsite emergency planning

contentions relating to the Radiological Emergency Response Plan

(RERP) for the State Correctional Institution at Grater ford,

Pennsylvania.
.

The Commonwealth of Pennsylvania (Commonwealth) is an

interested governmental participant in this proceeding pursuant ;
.

to 10 C.F.R. 2.715. The Commonwealth Department of Corrections,

with the advice and assistance of the Pennsylvania Emergency

Management Agency (PEMA), developed the RERP for the Graterford

institution.- In keeping with its interests with respect to the

1

_ _ - __- - _ - - - - __



_ _ _ -_. _ __-

,

1
.

,

"'

-
.

Graterford RERP, the Commonwealth responds herein to certain

issues raised in the pending appeals. 1

II. STATEMENT OF THE CASE
l

on May 13, 1985, the Graterford inmates filed Proposed

Revised Contentions with regard to the Graterford Radiological

Emergency Response Plan (RERP). In an unpublished Order of June

12, 1985, the Licensing Board admitted two of the inmates'

_ . revised contentions. These concerned the of fering' of- training to

non-state employees who have a role in the execution of the

Graterford RERP, and the sufficiency of the methodology used to

develop an evacuation time estimate -(ETE) for the institution.

_ Tlje_ Board rejected six other contention _s raised by the Graterfor_d
_

,

-
- - -

.- _ _~ _. __
~

~
-

- ~

_ _ ,

:_ inmates for lack'of specificityr_and'_ basis.. - _ . ' -
-

-

~

-

-- -

,
.

. . ..- .

. ,-
., ,.

- .' .. ~ .

. ._
-

. .- ;...
. . . . _

_ .
- - -

. . . .. . . . . .,

.. ...
.:-z

~ ~" .. . . -'~._ ~.. .' Hearings' on' th'e -admitted. content ~i'ons were held f r'6f'Jul-yJ15', -

1985 through July 17, 1985. On July 22, 1985, the Atomic Safety

and Licensing Board issued its Fourth Partial Initial Decision

relating to the admitted contentions of the Graterford inmates.

With respect to each contention, the Board held that the

Graterford RERP meets the requirements of 10 C.F.R 50.47 and

Appendix E to 10 C.F.R. Part 50, as well as the criteris of
t

; NUREG-0654, and provides reasonable as'surance that adequate
t-
[ protective measures can and will be taken in the event of a
}

f radiological emergency.
G

| The Graterford inmates have appealed the Licensing Board's

Order of June 12, 1985 as to five of the contentions denied,

| therein. The inmates as well as intervernor Air and Water
:

| 2
;

. __ . _ _ , -- _ _ _ __ _ _ _ _ _ _ _ _ _ , . - . - _ _ . _ , _ , _ ,-
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Pollution Patrol (AWPP) have appealed the Fourth Partial Initial

Decision (Fourth PID). Where AWPP and the inmates raise similar

arguments the Commonwealth's response is intended to address both

intervenors.

III. STATEMENT OF THE ISSUES ON APPEAL
THAT THE COMMONWEALTH WILL ADDRESS

A. Whether the Licensing Board in its Order of June 12,

1985 properly rejected the proposed contentions of the Graterford
_

inmates.
~ ~

-

B. Whether the Licensing Board in its Fourth PID properly

found reasonable assurance that training will be offered to

_
civi_lian personnel whg will aid in the implementation of the ..

. ~

_- _

_ _

* -
-

-
~

- .

_ Graterford p}an. _ _- _ _ -
-

3 _-- _ _ ._
_

.-
__

-
-

, ,_ . _ _ _
- +-'

-
~ ~=.. . - . . . -

. .
.

-

.. .* . .. ..- -
-

_ . ., ~ ~ . . - _ ..
-

.. .' : .-
-

.~.-| , . . _
" :, -

.

:

' " '

Whe.ther the 'Li. censing Board 'in i-ts -F6urth'PID pio~pe'rlyd ' - _fI - ~C -
~

'
'

,

found reaonsable assurance that the evacuation time estimate

methodology for the Graterford institution is reliable.

IV. AP.GUMENT
!

I

The Licensing Board Properly Rejected The Proposed' A.
Revised Contentions of the Graterford Inmates

1. Background

The proposed revised contentions filed by the inmates

.in fact consisted of one contention with several bases.
The inmates' contention provided:

There is no reasonable assurance.that the Radiological
Emergency Response Plan for the State Correctional

|
Institute at Graterford will protect the staff and

3

_. - __ - - _ - . __ . _ _ - .- _ _ _ _ _ . . _ _ _ . , ,__ - ._ , _
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,

inmates at said institution in the event of a nuclear
emergency at the Limerick Generating Station.

This contention and the bases for it were discussed

extensively in prehearing conferences among the various parties

and the Board held on February 27, 1985 and March 22, 1985. The

Board relied upon information supplied by the Commonwealth and

other parties.at these conferences in ruling

upon these contentions.

In its unpublished Order of June 12, 1985, the Licensing
~

Board rejected six of the eight stated bases for this contention.
~

The inmates appeal the Board's Order with respect to the bases

relating to manpower mobilization, input of the correctional

of ficers' union, medical services, simulated evacuation plan
- - -

.
- ..

- -

_
~ _ -

. . . .

i-. - _exezeis.e and the panic factor.j _ -
.

. -] , ;-
-

- -.

.
. .

'
_

-
. - - ,--

' ~ ~ ~~ . -.

_.-[c- -

. .. -

, , . [. - - ;.,..,' ' . ' , , f ,_
,. ~. -

'- '-
- ~

, ' ~;
,

., , .,
, "

-
- ,:

.
- r .

' q. | ~ : . ,.f
- ', -2' Manpower- Mobilizatiiin'

'
. ' ' - - -

. . , _ .
. ._ __

. . . . .
-

_
_ ; _-

_

In their proposed contentions, the inmates challenged the
!

Commonwealth's reliance on the commercial telephone system to

mobilize the Graterford institution's of f-duty manpower. The

inmates also asserted that the lack of a backup for this call-upi

system was contrary to the provisions of 10 C.F.R. 50.4 7 (b) and

NUREG-0654, Criterion E. In support of the contention, the
1

*

inmates cited the testimony of a township supervisor in earlier

emergency planning hearings in this proceeding, to the effecti

that commercial telephone lines have been unreliable in

; emergencies.
i

.

4

._ . - --.
- _ . _. .- ___
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t

The Licensing Board rejecte'd this contention. With' respect

to the views of the township supervisor, the Board referred to

its third partial initial decision, where it found that the ,

potential unavailability of commercial telephone lines would not !

delay activation of-necessary EOC personnel for the township. !

Philadelphia Electric Co. (Limerick Generating Station, Units 1,

and 2), LBP-85-14, 21 NRC 1219, 1387-88 (1985). Further,

neither NRC nor FEMA emergency planning requirements or guidance
{

prohibit use of commercial telephone lines. With respect-to the -

- _ !
~

_

requirement for a back-up, the NUREG-0654 provision which calls
!

for a telephone link and alternate does not apply to the ;

Graterford Plan, because the Department of Corrections is a
.

l ~

" support" _ organization under the Commonw'ealth's Radiological
- [-

_

_

-
- '-

-

-

_. - - _ ;-
_ _ - _

_and t_herefore not_ responsible ~for - , ' _ ~ - "-t
:_- Emergency Response _ Plane '~ ~~ - -

. _.:. ' . .
-

. ..: ', ==
. . . . _

, ;.' ' .

-

' '

' e_in_itiat'ing' pYotective Ta'ot.i'ons ' for, $iny enfity' or population ~otheb. .G.
-

.-
'

- .
.

., - .- . . - - -
- .

-
-

__' ~
,,

than the Graterford institution itself. The Board also noted

that Graterford prison has a dedicated telephone connection to :!
i

the Pennsylvania State Police who could act as a back-up i

I notification method for off-duty personnel. Order of June 12,
'

19 8 5 at 3-4. i

i

In addition.to the reasons cited by the Board, it is clear

from the testimony of Commonwealth witness Zimmerman, the ;
i

Superintendent of Graterford prison,. that security personnel who (
,

will participate in the Graterford evacuation are already [

available on-site and can begin evacuation preparations. It is
,

therefore not necessary that all additional off-duty personnel be !

i

! !
c

5 I

- _ _ !,
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.

contacted immediately. Zimmerman, fol. Tr. 20,763 at 5; Tr.

20,809, 20,840. And, as the Commission itself noted, the

Graterford RERP provides that guards can be dispatched to

Graterford from other institutions in the event off-duty guards !

for some reason cannot be mobilized. Philadelphia Electric Co.

(Limerick Generating Station, Units 1 and 2), CLI-85-15, 22 NRC
3

(August 8, 1985) (slip opinion at 4). For all these reasons, the

Board correctly found this contention lacked the basis and

specificity required by 10 C.F.R. 2.714(b).
_

-
.

.

3. Input o_f the Correctional Officers

The inmates contended that there is no reasonable assurance

that the correctional of ficers union is aware of the role of the

- _Departmen.t of Corr.ections_ in a Limerick emergency. The Board _ ;_
~l -

- - ~~ -_:- ._ - _. __ _
_._

rejected .this_ contentioM_ The Board ~found not.hing in NRC -
_

-

~- ~ ~
.- .

-

f; .. ;- -;. m.,. . .~ ~

.]J ; j
. .

,[ . -1'
.. .- ..

. . regh'iati.on'.or .N REG-D6'54 which' reqtil. red '. union In@t. into
_ _

,_
_ . .' .

f
. .

- - '~'-

. .- .
., . ?., ;..- .

. ._

emergency planning. The- union is not designated as an emergency

response organization by NUREG-0654. In addition, the Board

noted that the correctional officers are obligated by virtue of

their employment with the Department of Corrections to perform

their assigned duties, whether or not their union is aware of the

concept.of the plan. Order of June 12, 1985 at 4-5.

|

On brief the inmates present two arguments. The inmates

f argue that the guards must be allowed input into the development

! of the Graterford plan because they are integral to its
f-
[ implementation. The inmates assert that the guards, as plan

participants, should be adequately informed of the risks of plan
~

,

operation. In addition, the inmates note that union

'
6

_
_ - . _ - - . _ _ -, . -
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representatives from transportation and teacher organizations

were permitted to testify in the offsite emergency planning

hearings in this proceeding. Inmates' Brief at 14-16.

The inmates' appeal appeats to seek litigation of a wholly

new matter regarding the Graterford guards' union. Whether or

not the guards at the Graterford institution are " informed" of

their duties in a radiological emergency is a different issue

from the question of whether their union is required to be
~ af forded -input into the' development of. the Graterford RERP. As -

_

. explained earlier, the Board correctly found no basis for

requiring the guards' union to be a party to the development of

plan. If the true concern of the* inmates in proposing this
/

contention was the. degree ,of preparedness _of _the guards to -

-
._

-

.
_- - . _ - . _ .

- z- ' '

-participate in a prison e'Tracuati'on, -then- it was~incu)nbent' upon. - _
,.

~
~

a _

~
_

:- . . .
...'*.;- :'._

~L_:.
~

^~: ; .' ' . . ' _ ~
~

*

% ~. .. : _. ^:
~.1. . | them itd of fer ~ a. bas.is- for :tha.tsconcern. The . inmates f ailed to . . - ._-. -

.. . . . - .-
_ ._ - ~ - .

. . .- _ _ _
-

..
._

_
_

provide such a basis. The fact that union representatives have

testified previously in these rearings, is not a basis for

litigating a contention. The admissibility of testimony is

adjudged according to the standards for evidence found in 10

C.F.R. 2.7 4 3 (c) , not those for admission of contentions under 10

| C.F.R. 2.714.
4

4. Medical Services

}
The inmates alleged that there is no reasonable'

i
! assurance that adequate medical services will be provided to
| ~

| those~" contaminated and/or injured' individuals" in the event of a
i
i nuclear emergency at Limerick Generating Station.' The Board
,

! .

!
t 7
i
! . _ . - . _ . _ _ . _ _ _ . - . , __ __.. ,, _ - _ - . . . , , . _ , - _ _ _ _ , . . - . . _ . - .
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.

rejected this contention for lack of basis and specificity.

Order of June 12,19 8 5 a t 6-8.

.The inmates argue on'brief that the Licensing Board applied

an improper standard in denying this contention. The inmates

assert the Board shif ted the " burden...to prove the inadequacy of

the medical facilities" from the applicant to the inmates.

Inmates' Brief at 16-17.

The inmates confuse the regulatory requirement found in 10-4

i ~
~

2.732 that appl' cant' carry the burden of proof ~ in '

C.F.R.

licensing proceedings, with the responsibility an intervenor

bears under 10 C.F.R. 2.714 with respect to its proposed
:

contentions. 10 C.F.R. 2.714 requires that an intervenor plead
, - .. - . . .

- -

~

' - its- conte ~ntions with bas _is and spec _ific_i_ty, and -that the - -
- , -

-
_- -

-
__

-
-

, _ __ _. _ _

| . ; cont (ntions -{ lace ;the' Bbard and 'otlier'-parti ~es'-on iiotice. as'ltoith(,-
~

~

-

- ,- - ', , ;
- , " , . ' , - - -

, . . .
- -: _--f,-- , , -f -

-

, . - , , y-
~

, - . _ - -' - - matters, that~ most be~ addressed in- the ensding litigation. See - - '

Cincinnati Gas & Electric Co. (William H. Zimmer Nuclear Power

Station), ALAB-305, 3 NRC 8,12 (1976); Gulf States Utilities Co.
,

'

(River Bend, Units 1 and 2), ALAB-183, 7 AEC 222, 226 (1974).

|

On review of the inmates' proposed basis for this

contention, it is clear that it lacked the requisite specificity
~

to be admitted for litigation. Using the example cited by the

inmates in their brief, the inmates claimed that the capacity of

Montgomery Hospital to provide medical services had not been

[ ascertained. The contention failed to state what capacity

the inmates believed the hospital should have. Because there is

no NRC requirement that any one hospital be able to treat a

;

8

. - - - - - .- - _ _ _ _ _ _
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specific number of contaminated injured persons, (see Southern

California Edison Company (San Onofre Nuclear Generating Station,

Uni t s 2 and 3) , CLI-8 3-10,17 NRC 5 2 8, 5 3 2, 5 3 5 n.10 (19 8 3)) the

Board said it was "lef t in the dark as to what capacity it is

that the inmates have in mind." Order of June 12, 1985 at 7.

More generally, the inmates failed to specify deficiencies in

medical service planning for Graterford despite the extensive

information developed in previous onsite emergency planning

hearings and in the prehearing conferences which were specific to
-

pl~an's for Graterford. See Philadelphia Electric Co. (Limerick

Generating Station, Units 1 and 2), LBP-84-31, 20 NRC 446, 531-36
,

(1984); Affidavit of Roger E. Linnemann, M.D. (April 4, 1985);
i

{ Response of the Commonwealth, Department of Corrections to
1 _ - _ . _

- - - -

- -
~

_ , Regbest s f o r Irif o rma tion (Ma rch 15,19 ff5) a t- 5; Exhs.' "F",' "G". -

1,

.- ,.
~ . . ~ __ .- .

'
~ ~ ~ .

,,
-

~
- - . ~ _ .- --

_ ,1 -See al_so Nuclear .Regulato(y- Commission .Statemen't. of Policylonf.'- .. . .
-

_ ~ ~

t ,, .. . . -

'
'

.

~
~;,- .- , a, -

-

.s.-

- - $ m e r g e n'c y ~P l a n n i n g S t a n d a r'd 10 C. Fd.7_.5 0.4 7 '(b) (12) , 5 0 ' Fed. Reg.'
~~

20, 892 (May 21, 1985). The Board found that the inmates had not

specifically articulated the matter they wished to litigate, not

that the inmates had to prove at the pleading stage that the
\ .

medical facilities were inadequate. The contention was dismissed

under the proper standard and with a sufficient explanation by

the Board of its finding that the contention lacked basis.

L_imer ick , supra, CLI-85-15, 22 NRC at (slip opinion at 5).

f 5. Simulated Evacuation Plan Exercise
4

||
3

The inmates questioned the sufficiency of the March 7, 1985
L

" table-top" exercise of the Graterford RERP with respect to the
.

:

t

i 9
1

. _ .. - -_. _



. _ . .- - _ _ ..

-
.

. .
,

.

provisions of NUREG-0654, Criterion N. That provision, the

inmates argued, required an expansive scenario for such an
exercise, including such events as " simulated casualties, offsite

; five department assistance, rescue of personnel (and) deployment

of radiological monitoring t e a m s . . . ."

i

The Board rejected this contention because (1) it lacked !

regulatory basis, (2) failed to specify any deficiency in the
scenarios used in the tabletop exercise or justify any

requirement for inclusion of possible scenarios from NUREG-0654,
_

._ and (3) the inmates ^did not identify any reason they believed

FEMA's confirmation of the validity of the tabletop exercise was

invalid or faulty. Order of June 12, 1985 at 11. The Board
;

noted the tabletop exercise in question was only a remedial

4
- - ~ ~

- _ _
-

_ _
_ . .-

_

-f~

)
,'_ ', exercise to correct deficiencles _ previous 1,f-found by FEMA, and-

, _ _ _

- _ . _ _

-

_. _-
-

_ ^
_ .

~thitt;FEMY appro'ved-it in *that; context;- -I d . - 6. , . . . 3f :. .(-
-

.

..- ..,- n. .. . ..-
. . _ . . ,.

-

; .. . . . . , .

- .: . . . . . :. .- _- r- , _ . . , _ _
_

;-- ~ -. - -
_

,

On brief, the inmates contest the Board's rejection of this
'

,

! contention on two grounds. The inmates contend that NUREG-0654,
;

Criterion N.3.e. requires that the Graterford exercise have included

; the sorts of scenarios described in its contention. The inmates

also argue that the Board failed to consider recently promulgated

NRC regulations which implement the holding in Union of Concerned

Scientists v. NRC, 735 F.2d 1437 (D.C. Cir.1984). See Final
!

Rule, Emergency Planning and Preparedness, 50 Fed. Reg. 19,323

(May 8, 198 5) . (to be codified at 10 C.F.R. 50.47(a)(2))

Criterion N.3, NUREG-0654, sets forth guidelines for

development of scenarios for exercises and drills. The inmatesI

|
refer to the listing in N.3.e as the guidepost for a scenario,

!

10
L
*
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: .

yet fail to specify any deficiency in the scenario used in the
.

March 7 remedial exercise, or what additional aspects should have

been included. NRC emergency planning regulations in section

50.47 (b) (14) state that periodic exercises are-required "to
1

evaluate major portions of emergency response capabilities, "not

every possible detail of organizational preparedness. In the
;
'

case of a " remedial" exercise, the Commission states that
i

! remedial exercises be "suf ficient to show that appropriate

| corrective measures have been taken regarding the elements.of the
i

-

~
_.

| Plan not properly ~ tested in the previous exercies." 10 C.F.R.

j Part 50, Appendix E, Section IV.F.4. FEMA found that the March 7 '

exercise reflected that such measures had in f act been taken.
,

See Memorandum from Richard W. Krimm, FEMA to Edward L. Jordan,.

- -

_

-
<

- NRC (March 27, 1985). _ " u
-

-
~_ _ _

;_ _
- _ .- - _ -

:
- _ , . . . . _

- -7
, , _

~ _ - -
--

,

-

.

, .
-

- - - -

. . . ... -T.

.. ..
.

~y . . : . . - .,:. . :~
- . . - . - - . . .

'_ .

.

- G _,_ -Further, 'the .Licensin: g -Board d.ld 'not violate '.the- holding ,in .'_
^ .. . . . . .

; -

.. . . . -

the District of Columbia Circuit Court of Appeals' decision in

; the UCS case. The UCS decision merely affords intervenors an

opportunity to raise contentions relating to the conduct of

; emergency exercises prior to licensing. The decision did not
;

affect the fact that the litigability of any such proposed
i

contentions must be adjudged according to the Commission's'

i
! criteria under 10 C.F.R. 2.714. The inmates had such opportunity

in this proceeding , but did not raise specific claims regarding

the March remedial Graterford exercise. In addition, the i'nmates

have not articulated on appeal which " findings of FEMA" they wish

to rebut.- See Inmates' Brief at 18-19.

I

! 11
!
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6. Panic Factor

The' inmates contended that there is no reasonable

assurance that the Graterford plan will prevent panic, in the

form of a spontaneous evacuation, on the part of either the

guards or the inmates. In support of the contention the inmates

cited data on the size and composition of the Graterford

population, and recited incidents such as work stoppages and

power failures which the inmates argued foretold the potential

for panic in a Limerick emergency. _ _
_ _

~

,

The Board rejected this contention. The Board found no

basis in the Graterford plan or elsewhere to be concerned that

the Department of Corrections could not handle potential

- The _ Board also nbted that- the ~Graterford RERP-.
-

.- . .-
- .- ,

~ -
_

-

-

--disturb -ances. -

- -
- -

-
- _ -

-
. -

_

~_ ~,
___

#~7 #' . calls for.caction'by~the Jguards and use of sphysic'al crestraints'to -
- . . , - .- .: :

.

- .
-

-

-

; n-
-

. - - ;.~ : ' ~
'

.. ,'_- .,

- control the 'ininates, and had b'eeri'shown no-ie~as'on 'by the inmates - -

~

. _

to assume that the aspects of the Graterford RERP would not be

effective. The Board correctly denied this contention. 'The

inmates failed to provide any information that would lead the

Board to question'the ability of the prison authorities to carry

out their legal duties in a radiological emergency. As the
|

i Commission had noted, none of the incidents cited showed any'

indication that the guards deserted or the inmates spontaneously

| evacuated. Limerick, supra, CLI-85-15, 22 NRC at __, (slip

opinion at 6).

|

B. There Is Reasonable Assurance That Training Will
Be Offered to Civilian Personnel Who Will Aid In the '

! LiplementatTon Of The Plan Graterford RERP.
~-

l
1

!

|
12

i
!
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1. Background

One basis proferred by the inmates asked for assurance that

emergency' response training be of fered to civilian personnel who

will be assisting the Department of Corrections in an evacuation
,

i of the Graterford institution. Proposed Revised Contentions of

the Graterford Inmates (May 13, 1985) at 6. In its Order of June
i

12, 1985, the Board admitted this contention in substantially the

same form as that proposed by the inmates. .The contention

^

referred.to whether_ training would be offered to the civilian
_

-

response personnel. The contention contested the method by which
! the Commonwealth, through PEMA, put forth its offer, and the

comprehensiveness of the training course relative to that of fered

., to_ scho_ol bus drivers _ in the Limerick EPZ._ Order ,of June 12, __ _

_ ,

.
.

..

-
-

_
_ __

--
- -

_ .-

; _
lf85 at _5-6, Appendim at'l-2.,,' - -

._ ; ' * | q .; . " -~
: .. . .% - - -:. . = =

~_ -- .

**
.. -

-
~

_ _ . -

,.
_

; - -

. . .. _~..:. }..'
.

.
.

..~. *'- '-

-
*

' '* #
' . ~ . ~. { ._ - -

' -*-
-

_' ' ~ ~~ ~'~ 2. Sc66e of the Contention '_
_ _.

-

~ 9i ' J -l'__~- -

On brief the inmates attempt to expand the scope of this
i

admitted contention to require some sort of " guarantee" that

these civilian drivers will receive radiological emergency
response training. See Inmates' Brief at 22. The inmates did

;
'

not question the wording of this contention when it was admitted

for litigation, nor have they attempted to amend it prior to or

in the course of the evidentiary hearing. Accordingly, the

issue the parties addressed in testimony, and the Board resolved

; in its decision, was the adequacy of the PEMA offer of training
to these personnel. The Board's decision must be read in thei

|. 1

context of the language of_ the admitted contention, not in the
]

'

i

!

! !

i 13
i
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expanded terms the inmates now argue. Cf. Limerick, supra, CLI-

85-15, 22 NRC at (slip opinion at 6-7). Further the inmates'

allegation that PEMA is "only concerned with the of fer" and not

with whether the training will occur is both illogical and

inconsistent with the record on this issue.

3. Training Will Be Made Available

The Board concluded that there is reasonable assurance that

training is and will continue to be offered to these civilian

personnel. Fourth PID at 6,~11-12.~ This finding was based -
~

principally on testimony by Mr. Donald F. Taylor, Director of

Training and Education for PEMA. PEMA is the agency responsible

for coordination of emergency response in the Commonwealth and is

~ Ioricerh'ed [n particular' with the response . planning for state ~
^' ' ~

_~
,

_
,-

,
~

_~ .

-

_ :_ -
-

~
_

. : -in~sti t(tions incl.uding 'Gr3tierford.J .See Tayl6r,'fol. Tr., 20,85.6. f '..: .--]
*

-
-,

,- . - , _ __ . _
:.,- ;_=,,

,: . . _ - _ . . .
.

.- -
-

- . .-

: _ _ a t -3. Mr. ~Tay-lor testified ~ that. on April' 4,: 1985 he'-contacted 'by _ _ -

letter the six private bus companies with which the Department of

Corrections has-arrangements for aid in a radiological emergency.

The letter offered training, free of charge to the companies.

Taylor fol. Tr. 20,856, at 3-4. Mr Taylor also tesfied he would

personally visit each of the bus and ambulance companies in July
,

and August 1985 to encourage them to take advantage of the

training. Taylor, Tr. 20,879-80. The initi31 training and/or

refresher training would be made available annually to the

drivers of each bus and ambulance company supporting an '
,

evacuation of the Graterford institution. Taylor, fol. Tr. |

f 20,856.
|I
i
I
.

4

14
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The Board also addressed the question of the likelihood that

the training offered would in fact occur. The Board noted that

NUREG-0654 requires " reasonable assurance" training will be

provided, not a " guarantee." Fourth PID at 9. -Inmate witness

Case argued financial incentives should be provided to drivers to

accept training, but expressed no basis for believing the drivers

would not accept training. Id. Indeed, PEMA witness Taylor
'

testified that based on his professional experience the more

likely result was that the companies would take advantage of the
~ ~

offer. ~ Taylor, Tr. 20,868. Further, should the companies raise -

the issue of financial reimbursement, Mr. Taylor indicated he

would seek to have the Department of Corrections address the

request, in conjunction with the Applicant if appropriate.

~ , , Taylor, _Tr. 20,864.\ As _the Board correctby found,, -ho} wever, 'there ; -

' ~

-
-

_ ~. - _ _._.
-

,__ ,_ _
,- -

-

,,
is7 nothing inI NUREG-0.654.which. requires. th,e pr.ovision of- ~,.-3.-

.; .

,. ... _
: - - t " . - - -L . - ~ ._

. . -: - ~ q ;.* *

,..

~ ~ financi'al~ incentives - to' peSso'nnel rece~iving training. Fourth PID' * ~-
_

~~

- '-

at 9.

The testimony of FEMA also supports a finding of reasonable

assurance that training will be made available. Based upon

training given to offsite emergency response personnel.at other

e

nuclear power plant sites in Pennsylvania and site-specific
,

;

; information supplied by PEMA concerning Graterford and Limerick,

FEMA concluded there is reasonable assurance that emergency

response training will be offered to these civilian personnel.

Fourth PID at 10. FEMA's conclusion was buttressed by PEMA's

(~ stated commitment to contact personally the companies involved to

encourage them to opt for the training. Id. at 10-11. FEMA

15
:
'
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agreed that NUREG-0654 does not require that financial incentives

be instituted to satisfy the planning standard that training be

"provided." Id. at 20. See NUREG-0654, Criterion 0 and 10

C.F.R. 50.4 7 (b) (15) . The record as established by expert

testimony of PEMA and FEMA demonstrates that the inmates'

contention with respect to training has been satisfied. Further,

the record shows that the Commonwealth through PEMA has and will

continue to make all reasonable effort to see that these civilian
personnel are informed of the availability of _this training and

~ are encouraged to participate.~

C. There Is Reasonable Assurance The Methodology Used
to Develop the Estimated Time of Evacuation for the Graterf ord
Prison Is Reliable

~

_' ~ _ " 1., Background _
,

- . -
_

.. .
. . . -~

_ - _
J -

_
-

-
.

_

- -
-

_ _ _

-

. c,
- :.,,- _. -- 7 ,- ,-y - -7 _ . _

,,

--: - - In' its O'rEer-of June' 12,31985,..the Woard dNi tt'dd '.'the!
' I"~ ~

' ''
'

- . .: ; .;n -
~ :. . ~ . -

-

.
^

-

.
. ,

_ _ _

portion of the Graterford inmates' contention that questioned the

sufficiency of the methodology used to arrive at the estimated

time of evacuation for the Graterford institution.
L
|

On appeal, the inmates raise three points. They

argue that the ETE is unreliable because-there have in the past
i

L been other evacuation time estimates for the Graterford
n

I, facilities. Second, the inmates contend that there has not been

U . .

adequate consideration given with respect to the time needed for

l mobilization of manpower and vehicles needed to carry out an
J

evacuation. Finally, the inmates raise a concern with respect to
{

the extent of information the inmates will receive in advance of'

.i
' i 16



.
-

,
.

,

a Limerick emergency, as such knowledge bears upon inmates'

cooperation in the emergency and the delay non-cooperation would

have in the "lockdown" component of the ETE. See generally

Inmates' Brief at 26. As explained below, the' inmates' arguments

should be rejected. t

2. The ETE Presented b_y Superintendent Zimmerman
M RE able.

In the hearing, the Commonwealth presented Superintendent

Charles Zimmerman, of the State Correctional-Institution at _

_

Graterford. Superintendent Zimmerman testified to the

methodology used to produce an ETE for the institution of eight-

to-ten hours. Previously in this proceeding. Corrections

Commissioner Jef fes had of fered. six-to-ten . hours as an ETE for_

_

_. _ _ _
~

_ . _ _ _

=
-

_
_.

-
_

-

~_ _ Grateif ord. . 5.ee Zimmerman, f oL Tr. 20,763:at 2. In inn attempt
~ '

. .- -,;
_

.; -.
-

' '
.. ....: . - . . . : ~ : . . - _

-.

-
..

,- ;._ . . .

.
. - t'o , address! the' inmates'.| concerns,j the T)eiiartment declded Yo ? . f,f .

. -- : -- .* ~-
-

. .- - _ -
.~ .__ _ , _

. . .. -.

perform an independent analysis of the components and time needed

to evacuate Graterford. Zimmerman, fol. Tr. 20,763 at 2;~ Fourth

PID at 14-15. This analysis resulted in a revised ETE which is

consistent-with and within the range of the estimate previously

developed by Commissioner Jeffes. Zimmerman fol, Tr. 20,763 at 1-

2; Tr. 20,768-69; Fourth PID at 14-15. To illustrate the

methodology used to determine the evacuation time for Graterford,

Superintendent Zimmerman developed a flow chart based upon

previous experience with other emergencies and the day-to-day

operation of the prison.. The flow chart details each step to be

taken in evacuating the prison and includes the estimated times

i necessary'to carry out these actions. Fourth PID at 15.

} 17
i
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On review of the flow chart and Superintendent Zimmerman's

|

testimony, the Board specifically found the eight-to-ten hour ETE
.

to be based on " reasonable assumptions" regarding evacuation of

Graterford. Fourth PID at 15, 24. The Board thus correctly
4

determined that any prior ETE is mooted by the estimate testified ,

I

to by Superintendent Zimmerman. Id. at 14.'

The reasonableness of the ETE presented by Superintendent i

Zimmerman was confirmed by the testimony of FEMA witness Edward

Lieberman. ' Fourth PID at 22-23. Even the Graterford inmates' .,

own expert witness, Major John D. Case, specifically acknowledged

that it is possible to achieve the tasks identified in the

revised estimated time of evacuation for the Graterford

i_nstitution wi. thin _the eight to ten h_our time f rame, Case, T_r. - _~
- ._-

-
_

- .

_. .
- _- _ _ _ '~_ _

I
~

~~_:_ ' - - - '

_
2b ,9 3 0, 10.,9 3 4 - 3 7. - _- . _

.
_ _ _ ~

'

. _ . '_ ' . .; .-^ ~ ~ a ,. } , -: . . - = '.
- ' 3 ~. The-ETE-A_ppropriately; Considers Transportion - - -.. .. - -: .

- ;
: .;f.. .. : . [- *.

~

..;
. .

:

.f . .,_ ~,-
. _

. - _. _ _ - . , . . _ . . - .
-sr. .

',.
' -

-

.

and Manpower Mobilization
.

Superintendent Zimmerman testified that evacuation vehicles
i
iare estimated to arrive at Graterford in two-to-four hours.

Zimmerman, fol. Tr. 20,763 at 4. The inmates cite the testimony
.

of their witness, Mr. Robert Morris with respect to postulated
.

road conditions as the basis for the argument that the vehicle

arrival time estimate of two-to-four hours is inadequate. -

Inmates Brief at 28-29.
.

'As Superintendent Zimmerman testified, the two-to-four hour

estimate is based on knowledge of regularly traveled routes for
!

Graterford buses and vans when moving from one facility to

18
.
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another. Fourth PID at 16-17. Further, Superintendent Zimmerman

testified that the Graterford plan was coordinated between the

Department of Corrections and PEMA, which is the central response

agency in the Commonwealth for emergency planning. Zimmerman,

Tr. 20,844. The intent in coordinating with PEMA was to ensure

that the incoming vehicles for a Graterford evacuation would not

be interfered with by outgoing evacuation of the general public.

Zimmerman, Tr. 20,803-05. It is wholly reasonable for the

Graterford institution in planning for an evacuation to rely upon
_

_

'

and coordinate with the plans for general evacuation of the
~

public, plans which are overseen by the Commonwealth's primary

emergency response agency.

. - _ Morover,_ there -is _nothing--in 'NRC guidance whigh- requires - .
-

-

_
_

= -
_ . ~_ _ ,

-

_

-
- - -: -

~

_ -tha,t the Graterford~ ETE be prepared accor_ ding to " Worst case"_ '_ _
~

- - -

' '
,_

\
- ' '

. . ~ . - -: .. - : .. . . '
'

- - '.4_.. .
>; - .. a

'

~:. : . . ' _ . . . :_ . .

;, _ , . _ road'Jand wea,thep conditioris.. Dr-.~ -Thoma}s Urban.iki one of".the,.. ' - ~ 2' . . ..
,

-

, .

principal authors of Appendix-4 of NUREG-0654, testified for the

NRC staff on this issue. Dr. Urbanik explained that NUREG-0654
^

did not intend evacuation time estimates for special facilities

to include a worse case scenario. Urbanik, Tr. 20,976, 20,979-

80. The purpose of preparing an ETE as contemplated by NUREG- |
;

0654 is to give decision makers data points with which to make
.

decisions regarding appropriate protective actions. Id. )
:

Therefore, evacuation time estimates should be representative of I
!

realistic conditions, and not attempt to' predict exact conditions j
*

during an evacuation. Urbanik, Tr. 20, 975-77, 20-979,81.

On appeal, intervenor AWPP raises concerns with respect to

the nature of analysis of weather conditions under NDREG-0654.
.

19 . '
.
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AWPP points out that the concept of " adverse weather" under the

guidance does not necessarily reflect the precise types of winter
conditions in the area surrounding Graterford. AWPP cites by

example alleged road blockages caused by blizzards during the

previous winter. AWPP Notice of Appeal (July 26, 1985) at 3-4.

AWPP's argument here is an impermissible challenge to NRC

Regulation. See 10 C.F.R. 2.758 (a) . The record contains expert

testimony that NUREG-0654 was not intended to require

consideration of all possible weather outcomes. See p. 19,
_

supra. To the extent AWPP is unhappy with NUREG-0654 in its

present form, it has avenues other than the adjudication at hand
through which it could seek to amend the guidance. See 10 C.F.R.

- 2.758 (b) . - ~ _~ '_ -_ --_ _ _ :. - -

_ _
-

~
. ' _ _

_
_

- -

- q -: -
- -

_ . _ _ _ - . -.- - -

-
_ __ ~ ''

'

- I_hm, ate Nitness Robert Moriis i,sserted, 'clontrary to Dr. '
-

-

,

. .- -

. * . -- - -Q , . . . -
, __ '

-

-
- .

,

-; ; _ - ,_ ~_, .. . ...

E
.

- -Urbanik's. testimony, -that the 'Gr'aterford ETE' shou'lld -incl _ude a - ..._ -
-

combination of worse case scenarios. Morris Deposition fol., Tr.

21,013 at 41-55. Mr. Morris admitted he was not unfamiliar with

NUREG-0654 or any other emergency planning regulations for

nuclear power plants. Id. at 38-49. In light of his

unfamiliarity with applicable regulatory guidance and in view of

Dr. Urbanik's explanation why worst case scenarios are not

appropriate under' Appendix 4, NUREG-0654 for consideration in

developing an ETE for a special facility, the Board properly
found Mr. Morris' testimony lacking in any probative value. See

Fourth PID at 23.

c..
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The record also establishes reasonable assurance that the

Department can mobilize additional manpower to carry out an

evacuation i_n a timely f ashion. Superintendent Zimmerman
testified that past experience with other correctional
institutions and, more specifically, with biennial tests of the

Graterford non-radiological emergency plan, suggests that use of

the institution's off-duty personnel can be mobilized within one-
1

to-two hours using the institutions call-up system. Zimmerman,

f ol. .Tr. 20,76 3 at 5; Tr. 20,8 0 8-0 9, 20,8 3 9-4 0. As a practical

mat _ter, most of .the needed personnel would already be.on-site, -
.

,

and thus no more than 300 staf f would need to be mobilized this

way. Zimmerman, Tr. 20,840-42.

When compared with the record' testimony presented by
-

_
- - .

- -
.

, - Superintendent Zimm_erman, the' inmates' arguments on -the ~ adequa_cy . ~
. ~ ~

-

- _. .
-

_
-

-
- -

, Vf..the 'ETE w(th re[pect to "manp6wir mobilliation' 5re witho,uh~:s - [
'~ ~

'

-

,.

. _ , _ . . _ . . _

The " testimony" of inmate witness Morris on the
_ ., - , q ;-

substance.
. . , . . - . ,- - ..

_ ...: _

r-
.

-
-

~ ^_ _ _ _ '
'~- -

.

alleged inadequacy of commercial telephone lines is mere

conjecture. Specifically, Mr. Morris commented, in reference to

the Graterford ETE:

|
And at the bottom of that page I raise the question:

| Did anybody consider whether the telephone systems
i are adequate to get all these people together?
j Everybody is going to be getting on the_ phone as
! soon as an emergency is declared and people are
' told to evacuate. Can the parents even get a hold

of the school and say hey, I'm going to pick up
my child?

Again, this is part of your panic factor.

Morris Deposition, fol. Tr. 21, 013 at 80-81. As Mr. Morris

admitted, his statements regarding " panic" in a radiological :

!

,I
,

9

0
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emergency are no more than a layman's perception of human

behavior. Id. at 60. The testimony of township supervisor Brown

previously in this proceeding with respect to delays during a

flood was addressed by the Board in cs Third Partial Initial

Decision and properly rejected as a basis for a separate inmate

contention. See p. 5, supra.

4. Plans Are In Place To Ensure Inmate Cooperation In
A RadiologTcal Emergency

'
.

-

~ Graterford Superintendent Zimmerman testified that inmates

will be provided information about what to do in an evacuation of

the institution. This information will take the form of an

addendum to the inmate handbook. Zimmerman, fol. Tr. 20, 763 at
. . ._ _

-
- _. - .-

-

. -- -

- -
-

-14 ;- Tr . 2_0,8 3 3-8 4. Superintend _ent_ Z-immermad~ testified further - - '
-

_ _~ .-- - ; ~ _ _ __ _ __
- _ .- -

._
~

~ lth,a t, based .o'n[his past. exp[er.ienc'e at Gratepford,. ina,ates_
,

.

J -[ 3
~

.

~ ''
~

- coopera'te i th i 'st'ii.u~ tion sta f' in emergencies"whed 't'he nmates'' - -

recognize it is for their benefit. Zimmerman, fol. Tr. 20,763 at

3. Based on this testimony, the Licensing Board found it

reasonable to expect that a "lockdown" of the Graterford f acility

in preparation for evacuation could be accomplished in the 30

minutes estimated by the Department of Corrections. Fourth PID

a t 16, 20-21.

Inmate witness Case expressed concern that a lockdown might

take significantly longer than projected by the Department. His
.

concern, however was based on the assumption that the inmates

would not' be informed about the nature of the emergency and the
,

f

|
;

| 22
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procedures for evacuation. See Case, Tr. 20,947. Superintendent

Zimmerman's explanation of the information inmates would receive

prompted Case to opine that the inmates would cooperate and thus

a 30-minute lockdown could be achieved. Mr. Case stated:

But in view of what Mr. Zimmerman has testified to,
I think the inmates....are going to operate in their
best interest, which would be to get into~ their
cells quickly so that they could be moved quickly
to a place of greater safety.

Case,'Tr. 20,947. ; Major Case thus acknowledged that thirty - , .

minutes was a realistic time estimate. for lockdown of

institution. Id.

On appeal the inmates ask for a drill in which inmates would

- participate [_ The -i_mp1'ication sf this argument -
_

~

. .. . .. _ . -

-

,

1s tha_t such an -
_.

_ - _ _ _ _ - . .- - _~.
~

-
^ -

:_ -

,. ,' exercisp[is .;thelonly. wayj :to test' phe'' cooperation:of the .inmaties,. ., + - .
~ ~ ' *

-:
-

;
, ..;- - . . . . . - . : . . , . ' ..:.- - .. .-

. :. . . .-..
_.^

4
~

hhe' inmate's also challienge thy adsqdacy .of the^infoimational.
'

- ' -

-

addendum to the inmate handbook, citing alleged statistics with

respect to the illiteracy of the inmate population as well as how

the handbook is distributed to inmates. Inmates Brief at 32.

With respect to the request for a drill, NRC regulations do not

require public participation in drills. See 10 C.F.R Part 50,

Appendix E. The March 7, 1985 remedial exercise adequately

tested the response of the Graterford institution and was

approved by FEMA. The inmates' " statistics" were never put

forth on the record, either through inmate witness Case or

through cross-examination of Superintendent Zimmerman. The

Appeal Board therefore should not consider them. See also
<

Limerick, supra, CLI-85-15, 22 NRC at - (slip opinion at 7 n.5). !
;
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The inmates cite in their brief a number of incidents at

Graterford where lockdown time was allegedly greater than 30

minutes. Inmates Brief at 31. The record indicates that the

lockdown times reflected in these situations do not detract from

the adequacy of the lockdown time included in the Department's

ETE for Graterford. If an incident occured at night or during a

population count, the institution would already be locked down an

no time for lockdown would be required. Zimmerman, fol. Tr.

20,763 at 3-4. In the power failure of September 12, 1983, the
~

institution did- not have an automatic emergency lighting backup
~ ~

system. Zimmerman, Tr. 20,782. This was true as well in the

case of the February 23, 1984 power failure. Zimmerman, T r.

20,842-43. Since a backup lighting system was installed at the
- -

.:
_

- . .. ._ _

'= _ __ -instithtfon_ in_1984, lockdowns- have been accomp)ished during_.
_

-
_ ,

- - - - -

. - ;
_

~~
-

^

._ .-

,z ? powe'r fall 5resJJn one 'or.;more celbblock(vi, thin'j.5 minutesi
~_ .

_

- ~~ '

,
-

,
2. -

'-

, "_ Zimm'erman,' Tr. - 2 0i84 9-50. WittP re'spect tio Mhe third i'ncident- -
-

'
_ -i. - - . -;: : . ~- , . .. . . . 1^:-.. .-

. . . ' .- , ..

#
'

-

cited by inmates (a hostage siege occuring in October 1981),

Superintendent Zimmerman was not associated with Graterford at

the time and thus unable to testify regarding the lockdown

.

procedure or the circumstances. Zimmerman, Tr. 20,786-87. In .

,

| light of the testimony by Superintendent Zimmerman on prior

lockdown times and the inmates' own witness' concurrence with the j
'

i

Department's estimate, it is reasonable to assume inmates will
I ;

! cooperate and that the 30 minutes allowed for lockdown in the ETE !
:'

*

can be achieved.

!

,
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V. CONCLUSION

For the foregoing reasons, the Commonwealth of
;
'

Pennsylvania respectfully requests this Appeal Board to affirm

the Fourth Partial Initial Decision and the denial of other

contentions not admitted for hearing.

Respectfully submitted,

- r .
..

. :
' ''

-
-

ori G. Ferkin
| Theodore G. Otto, III

counsel for the Commonwealth of
Pennsylvania
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