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PROCEEDINGS

JUDGE BECHHOEFER: Good morning, ladies and
gentlemen, Before we resume the cross-examination of
Dr, Sumpter, are there any preliminary matters, not
including subpoenas?

MR. SINKIN: No, Mr., Chairman.

MR. REIS: The only thing I want to inform the
Board, I'm going to need time to argue on the Staff
witnesses and I presume -- I think my argument is going
to take between twenty minutes and an hour. 8o, it is
not -- we need sufficient time to do that.

JUDGE BECHHOEFER: Right. Well, we may well
do it witness by witness, by the way.

MR. REIS: Well, I have a general presentation
or the law as well,

JUDGE BECHHOEFER: Well, that can start.

We'll probably do it the same way with you. I
think it's easier to discuss it witness by witness.

MR. AXELRAD: That's fine, Mr. Chairman.

I do have one other =--

JUDGE BECHHOEFER: But general presentations
will be permitted when we start out,

MR. AXELRAD: I do have one other matter
pertaining to the sequence in which witnesses will be

presented. As the Board will remember, the Staff had

ATE REPOR 713) 498-84
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indicated the other day that their witness, Mr. Tapia,
will be leaving the country and should be -- that they
would prefer that he be able to testify by -- before the
week or by the week of August 5th.

We also have some difficulties with some of
our witnesses who would not be available during the week
of August 5th, so we are going to rearrange the schedule
of our witnesses in the following fashion.

When we return next Monday, we will present
Mr. Lawrence Stanley who was the witness who was
scheduled to be next, And then after Mr, Stanley, we
would propose putting on Mr. Bernsen and Lopez, the
panel from Bechtel. And then after they are finishegq,
we would propose putting on our panel on soils which
vould then be immediztely followed by the NRC Staff
witness on soils.

Our ==

MR. REIS: That's agreeable to the Staff to
have the soils all together then,

MR. AXELRAD: Our expectation would be that
the cross-examination of Mr. Stanley probably would not
take more than one day and the testimony of the panel of
Bernsen and Lopez probably will not take more than one
or two days. So, there shouldn't be any difficulty

reaching the scils panel no later than Thursday, August

TATE REPORTING (713) 498-8442
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lst. But if somehow our expectation is not met, we
would interrupt whatever is happening at that time in
order to take our soils panel to be followed by Mr.
Tapia so that the soils matter can be concluded next
wveek.

JUDGE BECHEOEFER: The week after next.

MR. AXELRAD: 1I'm sorry, Yeah, that's right,
the first week after the recess.

And then after our soils panel and the NRC
witness on soils is complete, we would then take the
rest of our witnesses, which would be Mr. Oprea followed
by Mr. Frazar followed by Mr. Wisenburg.

I have one last preliminary matter, CCANP
filed a written motion to strike testimony, portions of
testimony cf ocome of our witnesses. Rather than filing
a written response to the motion to strike, we would
just as soon reply orally when each of the witnesses'
testimony comes up, unless the Board insists that we
file a written response.

JUDGE BECHHOEFER: Not at all. We handled
some of those already.

MR. AXELRAD: Right., But that was in a timely
fashion, If we had to file a written response, the time
would be coming up. We don't want to be held in failure

of having met the time schedules,

TATE REPORTING (713) 498-8442
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MR. SINKIN: I think the panel of Bernsen and

Lopez is -~

MR. FRANTZ: Taylor also, I believe.

MR. SINKIN: Taylor?

MR, FRANTZ: Yes.

MR. AXELRAD: I guess the Staff's response
would be due now also.

MR. REIS: We'll respond orally.

JUDGE BECERCEFER: Again, you're free to do
80.

MR. AXELRAD: We have no further preliminacy
matters, Mr. Chairman,

JUDGE BECHHOEFER: That sequence sounds fine
to us.

MR. AXELRAD: Thank you, Mr, Chairman,

JUDGE BECHHOEFER: 8o, Mr. S8inkin, you can
resume,

MR, SINKIN: Thank you, Mr. Chairman,

CROSS~EXAMINATION (Con:i'd)
BY MR, SINKIN:
Q Good mosning, Dr. Sumpter,
A Good morning.

Q Page 13 of your testimony at line 18, you

TATE REPORTING (7143) 496-6442
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state that after May the 8th, you subsequently reviewed
oucﬁ of the Quadrex findings with Mr. Robertson and
provided him with the benefit of your knowledge of the
findings and to consider again whether any of the items
which should have been reported had been missed.

When did you meet with Mr. Robertson?

A The best of my recollection, that meeting
occurred, or series of meetings occurred in June =~ 1
think in June or July, in the summer of 196l.

Q And had you gained additional knowledge about
the findings between May the Buh, the Quadrex findings
between May the 8th and the first time you met with Mr,
Robertson in the summer of '817

A No. The purpose of the meetings with M,
Rebertson, he had been == he an head of the licensing
department had been given responsibility by Mr. Goldberg
to essentially follow-up all of the Quadrex items and
close them out, 8Since he had just joined Houston
Lighting & Power Company in March of 1981, he wanted to
get the benefit of my experience with the whole Quadrex
teview and my uvnderstanding of each of the issues
involved s0 that he could better carry out that
responsibil ity that was given to him by Mr. Goldbergq.

Q 80, you were assisting him in trying to close

out all the Quadrex iftems?

TATE REPORTING (713) 496-6442
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I3 No, I was just providing him my knowledge of
everything that went on.

Q How many of those meetings took place that you
remember ?

A 1 don't know the exact number., I believe we
met over a space of about three weeks or so, We might
meet for a couple days and then take off for a day and
then meet again, It was off and on I think, oh, around
three weeks or so,

e When yocu say meet for a couple days, you mean
you'd meet like two days straight?

A Yes. Maybe a couple days straight, maybe four
hours the next day.’

Q And to the best of your recollection, that's
in June, July, 198 =~

IS June and July, 1961,

Q When you say to consider again whether any
items which should have been reported had been missed in
our prior reviews, were you specifically including the
generic findings?

I Yes, we reviewed the entire report,

Q Did you specifically reviev the generic
findings as a possible separate item which might be
potentially reportable? Do you follow my question? As

opposed to the discipline findings, did you look at the

TATE REPORTING (713) 498~-0442
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generic findings and make a determination on just the
generic findings as to whether they might be potentially
reportable?

A The emphasis in our meetings were really f%or
me to explain to Mr, Stanley my understanding of each of
the findings based on my knowledge of what went on. The
reportabil ity was an aspect of that. I mean, we were
sensitive that if we uncovered something that we hadn't
thought about on May 8th, you know, we'd report that,
The gist was really just to go on what went on,

MR. REIS: MNMr. Chairman, may I nave the
witness tell me who he's meeting with again?

THE WITNESS: Mr. Robertson,

MR. RFIS: MNMr. Robertson. Thank you.

A Mr. Robertson and I did not convens a neeting
for the express purpose of doing a reportanility review
all over again,

Q (By Mr, Sinkin) The purpose of the meeting
was really for you to give him additional information
since he was relatively new to the company?

A That's correct,

JUDGE BECHHOEFER: Where were these meetings?
In either of your offices?
THE WITNESS: They were primarily held in his

office at the BPaybrook facility whete we were located at

TATE REPORTING (713) 4%8~844d2
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that time south of Houston.

Q (By Mr. Sinkin) When you say you went over
all the findings, did you actually go over each finding
in the Quadrex report with Mr., Robertson?

A The best of my recollection, yes, we went over
every single finding.

Q I can see now why it might take two days at a
stretch,

Let me go back for a minute, Dr. Sumpter, to
the meeting, the afterncon =~ no, let me get this ==
what did you do the morning of May 8th?

A I believe in the morning of May 8th Mr.
Robertson and I had a brief neeting with Mr, Goldberg to
£111 him in on what occurred at the meeting in the
previcus evening with Brown & Root,

Q And how long did your meeting with Mr,
Goldberg last on that topie?

A I really can't recall., I know we didn't start
at 8100 o'clock and go all the way till noon or anything
like that, but it could have been an hour or less,

Q And then what time did you and Mr., Goldberg
and hr., Robertson convene your review on May the 8th?

A 1 believe we got the Brown & Root letter and
their information hand delivered to us, I think it was

around 12:30, sonmetime around noontime, around there.

TATE REPORTING (743) 49e~0442
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potentially reportable but not the report because the
report itself didn't demonstrate --

A Well, the information that I would give him,
whenever we'd meet he asked how are things going and in
my view all the things -- Quadrex had not uncovered the
view that there was a major design flaw in the whole
design process. They were finding problems here and
there, but we did not have that type of situation.

Q Are you aware of the Quadrex reviewer having
the orpinion that there was no well thcught out basis for
design?

A Yes, I believe that's mentioned in the

report.

3

Q But you do not view the lack of a well thought

-

1A

cut basis for Ad:sgign as & major flaw in the design
process?

A well, what is -- no, I don't, because what I
believe is important is is the design conservative, does
it meet the regquirements and does the design fit
together.

My understanding of that statement from
Quadrex -- I guess maybe you better ask Quadrex what
they felt their understanding was. I had my own views

on that, but I did not consider that in the manner in

which you were -- or in the context in which you were

TATE REPORTING (713) 488-8442
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putting it.

Q You did not consider that the absence of a
well thought out basis for design might result in a
design that would not fit together?

A No, it doesn't necessarily lead to that
assumption at all.

Q In the conversations -- excuse me. When Mr.
Goldberg indicated to you that a copy would not be
transmitted to the NRC Staff in your testimony, page 14,
diéd he say why it wculd net? Yecu discussed the fact
.hat it would not, but did he say why it would not?

A He asked -- at some point in time during this
period he would ask me, I don't remember, whether it was
HL&P's standard policy in our dialogue with the NRC
whether we routinel
reports whether they were reguired or not and I
indicated no, it was not. And he indicated -- and we
had -- I guess we had a discussion, I don't know if he
asked me or not, on whether it was reguired that we send
this report to the NRC under any NRC regulation and
concluded that it was not.

Q Mr. Goldberg asked you if it was required?

A Well, I don't know if he asked me
specifically. I know we had that discussion.

Q Is it your view that the Quadrex report as a

TATE REPORTING (713) 4%8-8442
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whole did not need to be turned over to the NRC Staff on
May 8, 19817
A Yes, it is.
Q Why? Or why not?
JUDGE BECHBOEFER: Are you asking his view

today or his view then?

Q (By Mr. Sinkin) 1I'd like to have your view
then.

A Then?

Q Yes.

A Well, I guess I looked at it for two reasons.

One, if I'm going to report something to the NRC that
meets the reportability criteria of 50.55(e), you first
have to identify a deficiency. So, when ycu lock at the
whole report =- I'm not going to turn in a whole

report. I don't turn in reports, I turn in
deficiencies.

So, I looked at is there some deficiency that,
if you will, this whole report is telling me. And it
was my opinion from everything that I had been involved
with on the Quadrex report and review that from a
guality viewpeint, Quadrex was not telling me that I had
a major breakdown in the design process that was
resulting in defective products or that I had major

design flaws. By flaw I mean the design was not meeting

TATE REPORTING (713) 498-8442
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the reguirements that we had committed to in the PSAR
and FSAR.

I think -~ and it became very clear very
guickly when we started getting responses from Brown &
Root that, as you recall, we met with Brown & Root in
February and we asked them, we went over the guestions
s0 they could understand what the questions were and
Brown & Root described for us what evidence they would
submit to Quadrex to support their answer. And it
became very clear very soon in the review that the
evidence Brown & Root was giving to us was evidence from
the '75, '76, '77, maybe '78 time frame. They very
rarely gave us calculaticns done 1in 1988, 1979. And it
became very clear that they were very far behind.

Ané that's the finel bottom line is what
Quadrex told me was that Brown & Root was very far
behind in the engineering of particularly what I call
the component end, cable trays, eguipment, that sort of
thing.

Q Were you concerned in May -- actually, let me
do the follow-up. Is it your view today that on May the
8th, 1981, you should have turned the Quadrex report
over to the NRC Staff?

A No, my view hasn't changed at all.

Q Okay.

TATE REPORTING (713) 498-8442
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When you saw what Brown & Root was providing
Quadrex, these calculations from the '75-'78 period, but
seemingly nothing from '7%- '88, I believe that's what

you =-

z Not nothing but very little.

Q Well, very little. Did that cause you any

concern as to the guality of the work that would be
coming out of that engineering organization?
A When that intelligence started to come to our

attention, we then lookeé at, well, what was the cuality

of the work that Brown & Root was supplying to Quadrex.
And, you know, with a few exceptions, there was no.
indication that there were major inadeguacies in that
work.

We didg, if vou will, shift the focus of the
review then to discuss with the Brown & Root individuals
now for work that they hadn't done, well, how do you
plan to approach this problem. In some cases they had
draft documents, in some cases they had no documents.
And the only way they could answer some of the guestions
was to really verbally enunciate to Quadrex, well, this
is how we plan to approach this particular area.

Q It sounds to me like there may actually be
sort of three different Quadrex studies here. Study

number one, Quadrex goes in to ask for, if you will, the

TATE REPORTING (713) 4%98-8442
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basic design documents to review, system descriptions,
one-line drawings, all that sort of thing. Then what's
produced is often old material with gaps in certain
years where nothing has been done so that then there is
a shift to look at the guality of the work that has been
done. And then aware that there's a lot of work that
hasn't been done, there's a shift to look at what hasn't
been done.

So, it seems like we have three phases, if you
will, of the Quadrex study. Is that an accurate
characterization of what you testified to?

MR. GUTTERMAN: Mr. Chairman, I'm going to
cbject to the guestion just because it's so long and
involved that I can't believe an answer to that yes or
no would be meaningful. I think the testimony speaks
for itself on what his characterization was. To have
CCANP's representative now recast that lengthy, that
long story in such an involved way, I can't believe the
witness could follow it. Certainly I had trouble
following everything he said.

JUDGE SHON: I couldn't follow it.

MR. SINKIN: Well, if Judge Shon couldn't
follow it, I'll definitely do 1t again.

JUDGE BECHHOEFER: Yes, I wasn't sure if --

Q (By Mr. Sinkin) Okay. Let's start with the

TATE REPORTING (713) 498-8442
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task given Quadrex that they would be responding to by
writing out the guestions for Brown & Root. What are
they tryiag to achieve in the guestions they're writing
out to Brown & Root?

A As per our discussion with Quadrex, they were
looking at the status of engineering and also taking a
look at how Brown & Root was dealing with some of the
more unigue nuclear issues that in our experience we
knew other folks had to struggle with.

S0, Quadrex acsked a series of questions that
in their view would be abie -- they would be able to
ascertain Brown & Root's capabilities in those areas,
their degree of sophistication, were they appropriately

handling some of these tough nuclear issues and where

wag the design,
I think Quadrex goes into their rationale in
the beginning of the repcrt as to -- and in each

discipline area as to what certain groups of guestions
were trying to get at.

Q You said that Quadrex developed a series of
gquestions that in their view would ascertain Brown &
Root's capability. Did you agree that those guestions
could achieve the job?

A HL&P commented on those guestions. In the

final analysis, it was going to be Quadrex' review.

TATE REPORTING (713) 458-8442




Their experts were going to be responsible for the
findings and were going to have to defend the findings.
S0, while we made comments, we left the final decision
on what guestions would be included and how they would
be worded up to Quadrex.

Q The gquestions are written, sent to Brown &
Root, respcnses start to flow. And this situation
arises where it seems that Brown & Root is producing
primarily gvidence from the '75 to '78 time frame, very
little of the '7%~ '80 time frame. And then because

they're finding this absence of work in that time

period, Quadrex .refocuses to some extent, they don't

shift the whole study, but they refocus their attention
tc some extent cn the guality of the werk being produced
by the krown & Roct organizaticen?

MR. GUTTERMAN: If that's a guestion, I'm
going to object on the same grcunds that I cobjected
before, that it's such a long wind-up to the guestion
that I'm not sure how the answer can really be taken to
be commenting on such a long wind-up. Who could keep it
all in ming?

JUDGE BECEHOEFER: Well, were you trying to
ask whether Quadrex shifted its focus --

MR. SINKIN: I'm focusing on, I'm focusing on

a particular shift. There's more than one it appears.

TATE REPORTING (713) 498-8442




'l"\

o

le
11
12

14
15
16
17
18
19
20
21
22
23
24

25

12838

I'm trying to lineate the boundaries of the first one.

The boundaries, as I understood them, were
that Quadrex sent in the guestions, got responses, saw
gaps in the data and then shifted focus to look at the
guality of the work. Now, that's the basic guestion I
laid out. But if there's a problem with that being
understood, I'll try again.

MR. GUTTERMAN: All I'm asking for is a simple
direct question. I think Mr. Sinkin's gotten his
wind-up fully delivered. I assume the witness --

MR. SINKIN: Okay.

MR, GUTTERMAN: == would then be focused on

the point in time. But if the gquestion could just be a

L]

simple direct gquestion.,

JUDGE BECHHOEFER: I think at this point the
witness probably could understand the guestion.

MR. SINKIN: Well, I =--

JUDGE BECHHOEFER: If you don't understand,
please say so and Mr. Sinkin can try again.

THE WITNESS: Well, a lot of the statements
Mr. Sinkin was making I'm not sure are correct relative
to what really went on in his lead-up to the guestion,
s0 I was trying to jot those down plus the guestion.
So, that's what makes it very complicated to try to

figure out how to answer this.

TATE REPORTING (713) 498-8442
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Q (By Mr. Sinkin) Let me try and make it
simpler.

When Quadrex found that there was a
significant period of time with very little work, did
they then begin examining the quality of the actual work
that had been produced?

A No, that's not what happened.
Q What did happen?

i They always intended to look at the guality of

the work.
Q They always intended to lock &t the gquality?
A Yes.
Q well, the next snift I saw was --
A Well, there hasn't been a shift yet.
Q I'm sorry., I 4Gid say that I saw.

I3 Oh, okay.
Okay?

And that -- well --

0 » 0O

We won't debate that point. Let me just ask a
simple question.

Was it always Quadrex' intention to look at
what work had not been done by the Brown & Root design
engineering organization? Was it always their intention
to see what had not been done?

A No. They were to go in and look at the

TATE REPORTING (713) 458-8442
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engineering. We had no preconceived notions of what was
or was not done. We knew from the progress reports that
there was supposed tc be around 60 percent engineering
done and that was taken into account when Quadrex wrote
the guestions.

Q I guess what threw me off, Dr. iumpter, was
what I heard you to say which was they at some point had
shifted focus to the work not done. Did that -- did the
work that had not been done become a more serious
concern in the middle of the Quadrex report than it had
been at the beginning?

A We had developed guestions assuminhg there was
roughly 60 percent enginee:ing.done. So, we didu't ask
guestions, for instance, about test results because they
hadn't cotten that far.

when we got into the review, some of the
guestions Brown & Root was unable to produce evidence on
how they were going to deal with that issue pecause they
hadn't got around to it yet and we'd expect that they
would have already. I didn't mean to imply there it was
all of a sudden we shifted the way we were doing
business. We just said, all right, we still want to get
an answer to this guestion. If you don't have written
documentation on how you plan to answer the guestion,

then let's talk about how you think you're going to do

TATE REPORTIN (713) 498-8442
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things in the future.

All that happened really was we had perhaps
spent more time in verbal discussions than we had
initially anticipated. And that when Brown & Root =-- in
the February meetings we did not identify specific
document numbers that Brown & Root was going to produce
as evidence, we identified that Brown & Root would

produce a document. It would prebably be an SDD or a

~drawing or something that they would use to demonstrate

their answer to the guestion. 1In many cases, in the
review meetings Brown & Root indicated that they were
not going te be able to supply that document, sO then we
aiscussed, well, what other cocument can you give ‘us.
And we reached agreement on that and then those
documents were sent to Quadrex and that's what caused
the review to go ¢on into April. Quadrex was st:ll
getting documents from Brown & Root in April.

Q In February you identified the type of
documents that Brown & Root would supply to respond to
the gquestions.

A Generally the type. We'd say, all right,
we'll give yocu a calculation to demonstrate this. They
didn't identify what type.

Q But when the guestions came in, Brown & Root

in some instances couldn't produce that kind of

TATE REPORTING (713) 488-8442
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documentation but had other documentation?

A Yes. They may have had a calculation that was
an old one. We said do you have a more updated one? No
or we haven't yet done that calculation. So, then we'd
say, well, can we talk to the people that are going to
do the calculation, maybe they can explain to us how
they plan to do it, that type of thing.

Q Okay. That's slightly different to me. But
there's one instance where Quadrex asked -- you agree
that Brown & Root's going to supply a certain kind of
documentation. Quadrex asked the guestion. That Kind
of documentation was not available, but other kind of
documentation is as cpposed to oral conversation, wuich
I think was your example.

A That happened.

Q There were instances where other kinds of
documentation was available?

A Yes.

Q But then there were some instances where the
only way for Quadrex to determine was through oral
conversation with Brown & Root personnel?

A In some instances, yes.

Q In the course of that study, which instance
where only oral conversation was available stood out in

your mind as a place where you would have expected to

12842
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find documentation?

I You're going to have to give me a few minutes
to thumb through this report, if that's all right.

Q That's all right. And I'm really looking for
highlights, you know, ones that stood out in your mingd,
not every instance.

Dr. Sumpter, do you perceive this to be a
relatively long undertaking?

A One that comes to mind, I just wanted to
check, was pipe break outside containment. Brown & Root

had & draft document that it published in 1976 on how it

™

planned to do that. EDS was doing the pipe break inside

b §

. a -
~ - a - - P "~ *
containment anc Brewn & &

C

6t was planning to adept
inhouse the computer codes and the methods that EDS was
using to do pipe break cutside containment.

And tc the best of my recollecticn at this
time, Brown & Root had not fully documented all that of
how they were planning to do that. And that was one
area where I -- we thought shculd have been already
taken care of, particularly at least having all the
computer codes inhouse, up, running and everything ready
to go and they were still working on that.

(No hiatus.)

TATE REPORTING (713) 48E-8442
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Q Did the absence of the analysis on the pipe
break outside containment cause you any concern about the
qualifications for eguipment already installed?

A No, not at that time, Because the -- this plant
was perhaps unigue compared to most other pressurized
water reactors in that there was not that much high
energy piping outside contazinment.

We had an IVC where the main steam and
feedwater went through which is an enclosed structure.

Our RER system was inside containment. Almost I think

the IVC were not cualified to the proper temnperature, zné

gituvation of not having pipe brezk cdone, may result in
not -- equipment not qualified to proper temperature.

I can't think of any other piece c¢f safety
related equipment outside containment that was close to
high enercy lines that micht be a2ffected. I think there
was a let down line, maybe a CVCS line, but there is no
safety related ecuipment ocutside ccntainment near high

energy lines, as far &s I can recollect, except possibly

TATE PEPORTING SERVICE, 498-8442
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in the fuel handling building where they have the safety
injection pumps.
But at that time, the major area had already

been reported to the HRC.

Q I'm sorry, you said the safety injection pumps
in the fuel handling building?

A Right, the fuel handling building.

Q The problem in the feedwater pumps, if you
could elaborate that a little further, why it wes

notified they were not qualified?

- S - »
2 Ae you recell, 2ag I mentioneéd yvesterday in my
- ie & - < - TIY,™ - 3 1 tam e = "o - - o =]
c€etineny, in that IVC culicle, we an€ the !IC had ctgreed

m

that we woulid be recuired to pestulate a2 crack brezk.

That means that the primaryv immact from that break wi

=
e
fat

be pressurization of that IVC cubicle and increased

caoli

m

temperature and humidity from the steem e
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y moters,
for instance, that are in that cubicle, have to be
cesignecé¢ to withstand that environment. And we
discovered that the zuxiliary feed pump mctors had been
quzlified to a lower temperature than actuzlly woulé be
experienced when that crack breazk was analyzed.

0] If the pipe break cutside containment analysis
had been done before the auxiliary feedwater motors were

selected, weould that problem have been avcidec?

TATE REPORTING SERVICE, 498-8442
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MR. GUTTERMAN: Objection, that calls for
speculaticen.
MR. SINKIN: I don't believe -- I hope it
doesn't,
Q (By Kr., Sinkin) Well, let me change the

guestion. Was there any relationship between the fact

that the pipe break cutsicde cecntainment anazlysis had not

been done ané the fact that the auxiliary feedwater

motore haé been inetalled without proper gualification?

L That's hard to answer that gquestion, because I

pgormelly werld

-~ £ W - -
melly weu + those motors hefore I had en

lyzed

™m
™

dnabntlad Pimipe Sap shpass Zomndoeda
ahiSccliel PLlplNC Lol Scieds elaayVeas,

neer

(b}

- - - o - - . - ~ -~ £ 2 >
&re8E8 2nQ Ln0EE are putl into the gpeciiications. AnRd
- - o - - - - - - - -n-l s %% qo ‘i.-
then when 1 CO0 The pPilPe€ Oreen aNeldysis, 4 Wiad CONXIINR

in fact those azre the correct numbers.

e et s oo was Y T in
o0 wuat normaady

-~
LR

The fact that the preliminary data assumed for

the auxiliary feecdwater pump motor was incerrect you

m

coulé trace tec just an incorrect assumption way back

[N

e

ot

then. 1It's not necessarily rela
haén't got around te cdoing ripe break outsice
containment.

Q I realize you weuld buy them. Would you

TATE RIPORTING SERVICE, 490-8442
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actually install them?

A Yes, you cculd install them.

(o) You could install them even though --

2 Yes,

0 How did you discover that the data was
incorrect?

A I don't recall how that deficiency was
éiscovered.

Q Let me just stay with that feor just a second

because you said that when you did your pipe break

: 2. - . - , amie Y : -~
analysis cutsile containment, yctu woull cenfirnm the
o et we e e o~ LY pajes d Wonmmds 38 @ ta e . % . s N ade ® o=
cE€npelacule COL Cne eCuipiienc was CGualici€C aniu Znat 1 saw
- S - . < Trew de - i =
28 the vitinmate process coming areund., But we're f£ingéing
o't Rrowvn & Pt hzdnt's RAoane Lthe =ing hraslk o Tl= cnr-uw
- A e - g obe - - - - e - N - e - ---'b ) - o N - s-s-—_ 4
. ~ - : -
pipe break 2nalysic cutside containment, so nmy cuestien
. ¥ - - 1A~ 3 ', ”
ig tzying to ¢et cut how could they Know then the
o e - - = 1 - o » 2 ‘
temperatures vere richt ©r wrong:
m Lo | =] - . 3 e b
2 They hadn't cdone it from a stress viewpoint.

N

But as you recall yesterday, I think it's mentiocned in
the Quadrex report, NUS had analyzed a double ended break
in the IVC which was far more ccnservétive than we are
reguired by the NRC. And that could have, I'm not
absolutely sure, but that could have -- ycu know, why do
that analysis. Uell, that would be to get the energy

release intoc that cubicle anc¢ therefcre this temperatures
s

3
"
"
oy
‘g
® ]
w
]
[
3
0

ERVICE, 498-8442




o

QO VOV o ~N O »wW & W N -

=

() (o]
2% =

-t
w

-
™~

12848

and the humidity arrangements, ané that could have been,
I'm not absclutely sure, that could have been the
analysis that resulted in that discovery of that
particular cdeficiency.

Q Once the Quadrex report was delivered to HL&P
ané Brown & Root on May the 7th, were you responsible for

Gistributing that report to various people?

A Yes.

Q Do you remember how many copies yvou
distributed?

A %r. Stanley, deliveresd I think fifteen copies

them to or how many ccpies were sent out.

Q I am not -~ I'm just t&king about lir. Stanley
delivered fifteen tc you then éo you go to the copy shop
ané make ten more? That doesn't have to do with were
they co.

A I said before, I cdon't know how many I sent out
or who I gave them. So I con't know if it was more than
fifteen or less than fifteen.

Q I'm sure you think you're answering my

guesticen. 1I'm not sure you are.
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A Try me again.

Q Without consideration for how many you sent out
or who you sent them to, when Mr. Stanley delivered the

report, did you have additional copies made for whatever

reason?
A In what time frame, around this time frame?
Q Let's say May 8th, the next week, two weeks.
5 I really can't recell.
Q Okay. ‘ere vou given any instruvctions that you

were to limit that cdistribution to EL&P and Brown & Root

.
Personnrel?

» * 3 : T Yo 2 40 o
A Limit in what sense?
~ Crmeal <o mmiegy &« ma IT ~ v TS e s ¢ Tprmd wmeemmmen -
L4 uﬁao\— - b g - b - . e A W - s W - s s viiicv a
- s ; -
- - c -] - ¢ Taak -~ o
&2 o»posed to non-ELLP, non-2ro & Poet incdividngles
e, e et S Y J A -~ - 3 - Sl - o el s T -
P 194 r--ko. -—-J‘--—J -~ C-s—r-d—boc . I'lv‘ B \.:,v
o N o wme Twrasnm f TAameT
w wala g sV DLVl v SR
A 3 ! 3 T 3 - P -
& 4 aOn" Lt niadve responsitility ror genading 1t 0O

Brown & Root or anything. That has to ¢o through the
project manager.

Q Diéd you send copies to the management committee
of the project?

A Bo, I €id not. Again, I reiterate, my
responsibility was conly for cdistribution within HLGP.
1That other copies were sent to other people cutecide that,

I haé no responsibility for.
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Q On the copies you sent cut, dié you include a
cover letter that explained what the réport was?

A I really can't recall if I did or not. I'm
thinking about that, if that guestion -- that question's
be asked a2 few days earlier, and I can't recall if I
attached a2 cover memo to it or not.

JUDGE BECHEOEFER: Dr., Sumpter, ¢€id you just
indicate that lr., Robertson was the person who had
responsibility for distributing outeside EL&P?

THE WITNESS: lio, I didn't mean to imply that.

Por ingtence; ¢n Lransgritrel ef cecunente to Broun ¢
Root, our procecure was that had to, go through HL&P's

- - L B - . ]
el {2 DELREL .,

IIIMAT DDVITDATODD ., Obksvw
LTSS o wha b erN e aiss b VERY .
ey Ll d ok L i) T - -~ ‘. : -~ -
ThE esrnesS: I'm not sure vt WaS responsidle
Z0r Ssentinc TthingCs TO tTne ansgerent committee vol KnRow
- - - ' -

within EL&P., Thet may hzve been lir. Earker; it ra
have.

Q (By Nr. Sinkin) In Hay, 1981, Hay 8th, 1981,
were you aware, Dr. Sumpter, of the obligation of a
construction permit holder under the rules of the lRC to
advise 2 licensing becaré of new information that could
affect the licensing board's cdecision on matters before
then?

A I'm generglly awvare o¢f that requirement, yes.
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Q Did you know it as the !McGuire rule at that
time?

A I may or may not have. I can't recall back
then if I knew it under that terminology.

Q And you have participated in preparing evidence
for various licensing heariﬁgs: is that correct?

A Some licensing hearings, yes.

Q Let me read a short list to you and ycu tell me
if you participateé in preparing evidence for these
hearincs. Lasalle I and II construction permit?

PR, GUTTERNAN: I'm not sure we have 2n

s & - Yimpamed
aring evidence for ¢ licensing

proceedings. May be some =mbicuity in the question.

P, v St d e * 24
0 veY LWl SANIRdl ~ee 0

W

start by estailishing
whicn licensing proceedince vou may néave nhaa a
professional relationship with and then we'll get inte
which professional relationship you haé with other -- are
you following me? Okay.

IKR. GUTTERIAN: I have one other cbjection teo
thie line of questioning, that's relevance. I can't see
what difference it makes., The vitness hes testified that

he was avare of the obligations ¢f a -~ well, I guess the

guestion was construction permit holder. I think the
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obligation really goes to a party to the proceeding
.ather than the licensees per se. But what difference it
makes, whether he was involved in the Lasalle proceeding
or some other proceeding seems beyond the scope of this
hearing to me,

NHR. REIS: DMr. Chairman, in that connectica I
want to call your attention to the fact that Dr. Sumpter
started working for Houston Lighting & Power power in
1972; he was employed by Sarcent & Lundy from October
1270 to August 1972. 1I'm not sure that it has any
probative value what he might have been doing in that two
verr neriod or mavbe even before that.

MR, SINRIN: Tell, let me 2e) this one questien
and then we'll spe if it elicits anvything. : .

Q (By Nr, Sinkin) BHeve you at any time Quring
your involvenment with the nuclear :industry, wvhen you were
working in vtilities invoived in nuclear power plants,
have vou &t any time had occasion to inform a licensing
board of new informaticn that could 2ffect its decision

regarding matters under its review?

A You mean myself personally contact a2 licensing
board?
Q 7ell, you may have contacted them through an

attorney or ctherwice, but you decided that here was sorme

new informaztion that the licensging doard needed to see.

TATE REPORTI!NG SERVICE, 498-8442
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A No, I have not.

MR, PIRFO: You have no recollection -~ I'm
sorry. Pardon the interruption.

MR, SINKIN: You want to come over here and
join me on cross?

"R, PIRFO: It just seemed 2 natural fcllow up.
I'm sorry, I apelogize.

TEE WITNESS: "No" means I have no
recollection,

MR, PIRFO: I didn't £finish my questioen.

PR, SIMEIN: I'C be hrrey St irt

o
‘s
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d you at any time in th
Aoril 1981, Hev 19681, June 13881, cthat meriod. ¢id vou at
any time cdiscuse with atteorneye for Houvston Lichting &
Tower whether the Quadrex report shoul€ be given to the
HRC ccafi?

L3 To the best of my recollecticn, ne, I d&id neot.

Q Dié you &t any time discuss with the attorneys
for Houston Lighting & Power in that same time frame,
whether the Quadrex repcrt shoulé be given to the
licensing board.

I Mo, I did not.

Q Dié you discuss wvith !ir, Goldgerg whether

Quadrex would be given to the licensing hboard?

TATE RIPORTING SERVICE, 498-0442
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3 No; to the best of my recocllection, I did not.

Q Did you discuss with anyone else in that time
period whether the Quadrex report should be turned over
to the licensing board?

A To the best of my recollection, I did not
discuss -- have that discussion with anyone.

Q Dié it ever cross your miné that the licensing
board should see the Quadrex report?

A I can't recall, you know, sitting down and

thinking about doing an analysis about that particular

subject.
Licensing wes no longer rv reencneibility, ec
chat rezlly waen't what I vas primarily interested in or

-

working on in those days.

0 Vihose responsipility was licensing?
p oA ..r. Robertscn'se.
9 Oversll, €ié vou £iné, brsed on the Nuadrex

etudy that wes done that you participated in, that Brown
& RFoot had an understanding of the significant nuclear
engineering technical issues of then current concern in
the industry?

A Just an understanding?

Q An acdequate uncderstanding.
A MAdeguate understanding.
Q Thank you.

TATE REFORTING SERVICE, 498-8442
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sense of what's relevant or not." That seems outside the
bounds, to me.

JUDGE BECHHOEFER: Well, would you be willing
to limit your guestion to safety related engineering?

I'R. SINKIN: 1I'll withéraw the gquestion, Hr.
Chairman, effectively destroyed anywvay.

JUDGE BECHEOEFER: Well, the reason I mentioned

safety related, that may go beycné Appendix B, may or may

not.

KR, SINKIN: We will try that.

JUDGZ ECCEHOEFER: Important t¢ safety or
safety related.

r)
)

were there areas tc Le aclressed by the Brown & Root

]

esign and engineering program inciucing all
' : - 1 & £ A ~ . - S '
subcontractors, that vecu founl vere not adeguately

controlled ané were Either safety related or important to

safety?

A No. That's wvhat ny previous answer meant to
cover.

Q Averall, d€idé your participation in the Quadrex

report review indicate to ycu that Erown & Root was

3

concducting its design process in an orcerly manner?

-

o
(]

nswer to thet guestion &gein I have to put

TATE REPORTING SEPVICE, 498-8442




"orderly," you know, it can have many variety of

definitions. "Orderly” in the context acs mentioned I

guess in N45211, and the answer to that is yes, they were

conducting their engineering design in an orderly
process.

Q Between the time EL&P received the Quadrex
report and the announcement of Erown & Root's removal
frem the project, were there csignificant changes in Brown

& Root's encineering program?

O W o N O u» s W -

[

A You what do you mean by significant changes.

Bl
-

~ ~ [ 3 1% & - - e =" ~ e
Changes that voull fencamental cheances, re

=
'

hat weuld influence your view ¢f their work?
i really can't answer ithat, I was not over on

s
v - e -
- -

o I con't know if I -- I really can't answer
cverall if there was some fundamental basic changes going
on over there.

Q Let me just clarify your role in the Quadrex
review, You were the coordinator --

A Yes.

Q -=- for EL&P, You would attend the meetings

cetween HLLP and Quadrex. There was some briefings.

-~ (‘F\.\cv?c—l
{ ¥ ! T
NS aivS v allWWdGeLy




;C:- 1
. :
3

4

5

6

7

8

9

10

11

i3

-
>

[
w

17
18
19
20
21
22
23
24

25

i e e S S i A —i—

A Yes.

128690

Q You would attend -- you attended at least one

meeting were Brown & Root was present, HL&P was present,

perhaps through you; Quadrex was present and there was an

effort to define how Brown & Root would answer guestions

posed by Quadrex?
A Yes, 1

meetings, in Febr

Q All of
A Uh-huh.
5, I guses
wgtld be when the
" 8% what Brown L E

with the Quzdre:n:

-
 $ok

a2t rmaterial

n
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answers to the ¢gu

staff was there, Quadrex people was there and Brown &

Root staff was th

Brown &
docunents., Ve ma
through 2ll those

instances when a

indivicu

W

1l may ¢o

think I attenceéd almost 2ll of those

uary.
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1 We cenerally agreed on an approach that in
2 order to save duplicating costs and to help speed Quadrex
3 going through a calculation, we weren't just going to
4 send them a calculation and not have someone frem Brown &
5 Root there to help lead them through it.
6 So we greed that a2ll that kind of review as
7 much as we could do would be done in Brown & Root's
8 cffices. So there were instances were & Quadrex
9 individual and & Brown & Root individual would co off
10 sonewhere by themseives and ¢o through autec calculation
11 or a drawing; I was present at some of those hut
12 certainly not all of then,
13 0 Dr. Sumpter, I'm coing to show vou what I asck
14 | be marked as CCANP 958?
15 JUDGE RECHEOEFER: Mr., Sinkin, I wae coinc to
18 ask yeu vhat world be & ccod time for & merning break.
i7 R. SIRRKIN: &s soon &2 1 intrcduce this.
18 JUDGE BECEHOEFER: Okay.
19 (CCAKP Exhibit °8 marked
20 for identification.)
21 Q (By lir. Sinkin) And ask you if you recognize
22 this document.
23 That is this document, Dr. Sumpter?
24 Y This appears to be a copy of the statement
25 taken down by llr, Driskill from the iluclear Recgulatory
TATE REPORTING SERVICE, 498-8442
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Commission on February 10th, 1982.
MR, SINKIN: Mr. Chairman, I would move CCANP

98 into evidence.

R. REIS: Mr. Chairman, I have one gquestion on

voir dire.
Dr. Sumpter, did you --

you signed this report, right? This statement?
{IR. SINKIN: The last page, Dr. Sumpter.
TEE WITNESS: VYes.

MR, REIS: And this is the statement you

sicned?
M TMITCOC . Mhie ie 2 conv
- - . e -~ - ‘b.‘ -
S m - e~ s e ~2 2
iiRe REIS +€ Cricincay that _\'Cu SagheEd, L1l
- n £ S A - - n .} - F - -3 -
stamo "conficdential” on the too of each Dage?
mes rTTmMThoo ., - LN - < S 1A
TAE WITEHESS IO, A won't thi sk it gia.
e — & ‘e PRT e &6 s ~ - PR R ”~ -l
P - . - ~ I‘_i - - e - - e I I -

when he signed i
"confidential," 1 have no objecticn.

IR, SINKIN: Fine.

IiR. GUTTERMAN: With the same understanding,

rp

b

licants have nc objection.
JUDGE BECHBOEFER: Okay. CCAIP 28 will be
admitted into evidence, I guess without the

"confidential"” stamp.




C. 1 (CCANP Exhibit No. 98 adémitted
- 2 into evidence.)
3 MR. SINKIN: This is good time for 2 break, Mr.
4 Chairman.
5 (Recess.,)
6 (Ko Hiatus.
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JUDGE BECHHOEFER: Back on the record.

Q (By Mr. Sinkin) I just want to clarify one
point, Dr. Sumpter. By the time the guestions from
Quadrex were submitted to Brown & Root, were you
satisfied that the areas which you and Quadrex had
agreed would be covered were adeguately reflected in the
guestions?

A I think I can answer that only in the areas
that maybe I was technically cognizant of. Other areas
where I was not an expert in, I had to rely on Quadrex’
judgment. .

Q As far as the areas in which you were
technically cognizant,'we:e you satisfied that the
guestions submitted by Quadrex adequately covered what
you and Quadrex had agreed would be covered?

A I guess I'm having trouble with what you mean
by the weord adequately.

Q Did the guestions adequately reflect what you
wanted Quadrex to evaluate in the Brown & Root program?

A Yes, I think they would cover those areas.
There was &2 guestion in a discussion between myself and
Mr. Goldberg on whether they were too detailed. And
again, I think we made clear to Quadrex what we wanted
done in the review and we did not pursue that matter

with Quadrex. If they felt this was the kind of detail

TATE REPORTING (713) 498-8442
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they needed, then s0 be it.

MR. SINKIN: That concludes my
cross-examination of Dr. Sumpter.
MR. PIRPO: Just a few gquestions, Mr.

Chairman.

CROSS~-EXAMINATION (Cont'd)
BY MR. PIRFO:

Q Dr. Sumpter, you used the term nuclear
analysis capability in your testimony. Could you define
that phrase for me?

A On nuclear analysis -- let me take first
nuclear analysis as & discipline.

It is in my view analysis that deals with
areag that are uvniguely nuclear and primarily result or
deal in calculations concerning accidente, pressure
temperature transients, transients in the plant,
radiological calculationss, those types of things.

Q Is that the same way you understand that
Quadrex used the terms?

. Yes. When we defined the discipline of
nuclear analysis, those are the types of areas we were
looking at.

Q To the best of your understanding, is that the

same way Mr., Goldberg used it in his testimony?

TATE REPORTING (713) 45€-8442
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A Gee, 1'd have to go back and look.

Q You might refer to page 4 of Mr. Goldberg's
testimony if you have it in front of you. If not, I'd
be happy to give it to you.

A I've got a copy of his transmittal.

Q He uses the phrase at line 16, page 4.

A In this context he's talking about discussions
with his engineering staff which in the nuclear analysis
area was primarily my responsibility and my staff's
responsibility. So, in those conversations, that was

the area that we were discussing.

Q It's the same term?
A Sane teiln, yes.
Q Okay.

what &id vou think the Quadrex report meant by

the phrase that it was not a well thought out and
consistent basis for design?

A Let me take a second and check the context of
that statement.

Q You can refer to I believe it's 3-8 of Quadrex
and following that,

h 1f you look at the following sentence, I think
it explains what Quadrex meant by that where they say
much of the plant design basis is rooted solely in

engineering judgment and the rationale for this judgment

TATE REPORTING (713) 488-8442
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has not been documented in a retrievable manner. In
other words, when Quadrex would look at the calculation
and there would be an input assumption, let's say,
normally in a calculation when you make an assumption
you indicate the basis for that assumption, either I got
it, this is a piece of input data from somewhere else
and here's the reference or this is why I'm making this
assumption. And it's perfectly permitted to indicate
this is my engineering judgment as to what this
assumption ought to be.

And the guestion is if that person is no
longer with the company and you see a calculation and
you Question an assumption, it just says engineering
judgment and you say, well, I don't agree with that
judgment, I woender what the first person was talking
about, I think that was the type of things Quadrex was
doing here.

Now, the Brown & Root approach, there was
nothing wrong with that. That's what's done in the
industry. If you are an engineer expert in that area,
somecne makes an assumption he says is an engineering
judgment, you usually, since you are knowledgeable in
that area, have an understanding of that assumption and
probably a good idea of what the judgment was.

Q You said in response to one of Mr. Sinkin's

TATE REPORTING (713) 4%8-8442




guestions that given that phrase or that statement by

Quadrex, it does not necessarily follow that the parts

won't fit. Could you explain why that does not
necessarily follow?

A Well, in the context of Quadrex stating here
that much of the plant design basis is rooted solely in
engineering judgment, If that judgment is a sound
judgment, then we shouldn't have any difficulties in any
aspects of the design, including the adequacy of
individual components and the adeguacy of how well they
fit together.

Q Okay. Now, turning your focus to when you
received copies of the Quadrex report, were these copies
numbered to keep track of the number of copies you
received?

A I don't believe they were.

Q Was there any notation or direction on their
cover restricting distribution thereof?

A From Quadrex to us?

Either.

. Quadrex had no markings like that and Houston
Lighting & Power Company didn't stamp these confidential
or anything like that.

Q Were you directed in any way to restrict

distribution orally?

TATE REPORTING (713) 498-8442
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P2 No. I may have had discussions with Mr.
Goldberg on -- remember again my responsibility was only

within HL&P.

Q I understand.
A And I may have had discussions with him as to
who we would route it to in EL&P as far as who needed

this information for the conduct of their job.

Q But you were not direcied to =--

A I wasn't directed to not send it to, you know,
anyone.

Q Okay. Now, turning to the point at which I

surreptitiously interrupted Mr. Sinkin's
cross~examination, you testified that you didn't -- that
no information you provided to your atteorneys was
supplied to any licensing Board that you know of. Now,
do you know for a fact it was not supplied or do you
know -- you simply don't know whether it was supplied?
You do not know for a fact that it was supplied? Did
you follow that?

MR. GUTTERMAN: I'm not sure the
characterization of the testimony is accurate.

Q (By Mr. Pirfo) Let me start again.

In response to a question from Mr. Sinkin, you

said that you never provided information to a licensing

Board, I believe that was your testimony.

TATE REPORTING (713) 458-8442
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A Yes, he ==

Q Under McGuire.

2 He asked me that guestion and I asked him back

did he mean have I personally contacted a licensing
Board or I believe contacted an attorney to give
information to a Board.

Q That's right.

A And my answer to that was no.

Q Right., So, you were not the moving force in
any of those cases. But, now, do you know for a fact
that something an attorney asked for might have been
provided to a licensing Board?

Let me ask it this way. Is it possiple an
attorney would have asked something from you that he
would have provided to a licensing Board?

A Well, I've reviewed testimony that's been
presented tc¢ licensing boards.

Q No, I'm thinking of something under the

McGuire document, something that -- what I'm getting at,

you would not necessarily know if an attorney needed

some information that he felt was important to the Board

under McGuire. He would have simply asked you for the
information, you would not have known what he was doing

with it?

pt Oh, yeah, no attorney has ever come to me and

TARTE REPORTING (713) 498-8442
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said because of the McGuire Rule or something like that
I need to supply information to a board, can you give it
tc me. That's never happened.
Q Precisely.
MR. PIRFO: That's all the guestions I have.

JUDGE SEON: I only have about two guestions.

BOARD EXAMINATION
BY JUDGE SHON:
Q Dr. Sumpter, if you would look at what has
been marked CCANF 94 and 95.
Okay.

They have to do with the errconeous use of this

Yes, eir,
And one of them is the Incident Review
Committee meeting concerning this, that's number 95, the
report on it by Mr. Powell; is that right?
A Yes, that's correct.
Q Is this typical of the kind of information
that goes into the files on something that the IRC looks

at and that it then decides is not reportable, for

example? Does the IRC do this much for things that are

not reportable as a rule?

A Yes. Our procedure at that time required that

TATE REPORTING (713) 458-8442
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the IRC document its deliberations, both if it decided
something was reportable and if it decided something was
not., So, yes, this is typical.

Q I just wanted to make sure that this sort of
thing is typical.

A Yes.

Q It's a readily retrievable thing in the form
of a report or a memo or something like that?

A Yes, that's correct.

Q The cther guestion that arose in the course of
Mr. Sinkin's c:oss-examination.concerns the fact that
these auxiliary feedwater pumps in the IVC were not
qualifie& for sufficiently high temperature.

A Uh=huh.

Q He ceenmed tC be attempting to elicit from you
the notion that this mistake, errcr occurred because
things were done out of sequence.

I got the impression -- first of all, I'm of
the impression that normally when you're confronted with
a situation like this, no analysis has been done, you
use a number for design purposes and for specification
purposes that is very conservative. In this case you
probably would have used a very high temperature; is
that right? You would have hoped to use a higher

temperature?

TATE REPORTING 1 498-8442
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A Oh, yes, that's correct.

Q In this case that was done, but it later
turned out, as I understood your testimony, that that
high temperature was not high enough, it should have
been higher; is that right?

A That's correct.

Q Then the error it seems was made by the person
that selected the temperature on a preliminary basis and
did not select a high enough temperature; is that right?

A That's correct. The temperatures around the
plant were selected initially in 1973-1974. And the man
who made those selections had come from another
architect engineering firm and I knew him and ‘he was --
you know, he was an experienced desicn engineer and he
selected those temperatures.

The agreement with the NRC &as to how to treat
a break in this cubicle was not reached until 1975 when
we were having discussions on closing out everything
having to do with the construction permit. So, that was
after that fact.

So, you're correct, that's a logical seguence
and the error was made by the person who selected the
temperatures initially.

Q Had he not made that error, it wouldn't have

mattered that you didn't have the actual data until

TATE REPORTING (713) 458-8442
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later? If he picked a high enough temperature,
everything would have been okay; is that right?

A If he had picked a high enough temperature, it
would have not have been a deficiency, that's correct.

Q Thank you.

JUDGE SHON: That's all I have.

Q (By Judge Lamb) Dr. Sumpter, following
further on Judge Shon's guestion about CCANP 94 and 95.

A Okay.

Q Is my understanding correct that this type of
documentation was not provided with respect to the items

in the Quadrex report?

A Oh, you mean as far as a cetailed =--

Q Right.

A -=- memo from the IRC?

Q Yes.

) Not in this form. We did have the Quadrex

report and we did have the Brown & Root response which
included all the sheets. And in most cases, those
sheets contained a rationale as to why the item was not
reportable, which is really the function of these
documents, what are the facts behind the situation and
what is the decision of the IRC as to whether it's
reportable or not,

Q Did those sheets contain a rationale for each

TATE REPORTING (713) 498-8442
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item in the Quadrex report?

A I think in general -- there may have been a
couple of sheets that did not, but in general every
sheet had a rationale written at the bottom as to why it
was not reportable.

Q Were those other items in the Quadrex report
referred to the IRC, that is the ones that were viewed
by you and others who met with you as being

non-reportable?

A Can vou clarify what you mean by referred to
the IRC? )
Q Okay. You and Mr. Goldberg and Mr. Robertson,

- -

as I understand it, met and decided thet there were

three items which were reportable.

A Right.

Q And that the remainder were not reportable.

A Yes.

Q Were those items referred to the IRC for
investigation?

A No, they were not.

Q Was that in line with the customary procedure

for handling items of that type?
A Well, I guess I'll try to answer that this
way. Myself, Mr. Goldberg and Mr. Robertson I guess

were acting as the IRC, performing that function on that

TATE REPORTING (713) 458-8442
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day. And, so, we performed the same role. We
determined which was reportable and what was not
reportable.

The IRC did go back and look at the items that
we did report. They did not go back and lock at the
items we determined that were not reportable I guess
because we were the IRC, if you will, for that one day.

I don't know if I answered your guestion or
not.

Q Okay, I think you have. But in that instance
where the three of ycu served as the IRC for this
particular situation, &id you provide similar
documentation for the items tﬂa: were not reportable?

A I think we relied primarily on the Brown &
Root documentatiocn.

Q In other words, you adopted, if you will, the
Brown & Root documentation?

A I don't want to imply that we took Brown &
Root's documentation as the sole record on that. It had
a major role in our decision since they had considerably
more information than we did.

Q What I'm wondering about is do you have a
paper trail that could be referred to which gives the
specific reasons why each item was considered

non-reportable?

TATE REPORTING (713) 498-8442
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A Yes, I believe in almost all cases we have
that paper trail documentation that's equivalent to what

the function or purpose of these documerts are, yes.

Q Now, what -- did the three of you prepare that
documentation?

A No, the documentation I am referring to is =--
we have the Quadrex report which contains the
information which is sort of eguivalent to maybe Mr.
Poole's memo and we also had Brown & Root's information
which also has information'in it partly that's
egquivalent to what's in Mr, Poole's and Mr. Powell's
memos. And then we had the blocks that Brown & Root
checked for reportability which is a decision on
reportability which is similar to the information found
in Mr, Powell's memo, And we have the record for those
items where we disagreed with Brown & Root, those were
reported to the NRC. So, I think we have, if you will,
all the paper that's sort of eguivalent to what's here.

Q Do you have, though, the paper that documents
the reasons beyond Brown & Root that you referred to a
few minutes ago? You indicated a few minutes ago that
there were reasons in addition to those cited by Brown &
Root that the three of you considered and which resulted
in your decision that it was not reportable. 1I'm

wondering if you have documentation of that?

TATE REPORTING (713) 458-8442
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3 Let me answer it this way. If the Brown &
Root reason was sufficient, then that's the
documentation we have. But if we had additional reasons
that would also add onto that =~-- I didn't take any
notes of the meeting. Mr. Goldberg may have -- was
writing stuff down on the Brown & Root sheets, but I
don't know if that document still exists or not and I'm
not -- I don't know if Mr. Robertson kept notes at that
particular meeting.

Q Now, with respect to how much of the Quadrex
report should have been or should not have been reported
to NRC under 50.55(e), you were part of that decision
making process, I cather; i1s that correct?

A Yes.

Q Who actuzlly made the decieion, the final
decision with respect to those matters?

A On what would be reported to the NRC?

Q What would be and what would not be.

A The only reason I'm hesitating, I guess -~ we
had discussions on each issue and pretty much reached a
consensus, S0, there wasn't a need for someone to say,
well, I'm going to make the decision. You know, that
usually occurs when there is perhaps different views.

So, we all reached a consensus and I guess,

you know, in the final analysis Mr., Goldberg was the one

TATE REPORTING (713) 498-8442
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who the responsibility ultimately rested with. But we
were in consensus, we agreed, so let's call the NRC.

Q In other words, you agree fully with each on

those decisions?

A Yes. There weren't any of these decisions
when we got done as far as I can recall that there was
a, if you will, a dissenting vote.

Q Either on the ones that you reported or the
ones that you did not report?

A Yes, in either carse, that's correct.

Q Do you feel that the itens discussed in the
Quadrex report amounted to a breakdown in QA?

A No, I Cid 40 not,

Q What else -~

A Ags far af an overall view, There wvere tvo
items -~ we did report on computer codes and shielding
we viewed as a breakdown in QA, yes.

a Well, what I had in mind was with respect to
the gquestion of submitting the entire report as a
breakdown in QA.

A No, I don't believe that the report indicated
that,

Q What would be needed in your view in addition
in order to make you believe that? 1In other words, what

elements were missing in the pattern that led you to

TATE REPORTING (713) 498-8442
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conclude that it was not a breaxdown?

A I think there are several types of scenarios
that could have arisen where we may have reported the
whole report. One would be that there were a number of
deficiencies that we felt were reportable that indicated
there was a problem, a common problem in a large number
of grcups, more than just one group, let's say like
HVAC, with that same set of deficiencies. There was a
common thread in them and that common thread was
eppearing in three, four, five groups. That might be
one scenario.

I think == 1 can't give an exact number, but I
think if we had a considerable number of reportable
items, and, you know, 1 can't say if it was ten, twenty,
gifty or whatever, but if we just hel 2 large number anéd
even though we at that point in time couldn't identify
that, there may be a common cause which may indicate a
breakdown in QA somewhere, but there were just by the
shear volume a large number, we may have reported the
whole report,

And, like I say, I can't say how many or it
depends on what type they were, how significant they
were and how many there were, It's a number of
combination of factors that would have to go into that

type of evaluation, But that would be another scenario,

TATE REPORTING (713) 458-8442
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I think the third type of scenario would be if
I had some reportable items, and there may not be a very
large number, but we were able to identify that their
cause was affecting -~ their cause may ~-- the
significance of those items may be so large that the
ramifications could affect many groups. In other words,
there may only be a couple, but the ramifications of
those were s0 significant that we really didn't have an
idea how far that permeated into the organization and
how widespread it was. I think that would be the third
scenario where we may have considered reporting the
whole report,

Q Was the guestion of reporting the entire
report discussed by the three of you?

A Ae best I can recollect, Mr. Roberteson and I
on May 7th, and I'm not sure if it was in the atternoon
or the evening, sometime during the meeting with Brown &
Root, as we were going through this ourselves and
listening to the information we were getting, did raise
the question among the two of us whether we should
report this whole report, is there a potential for that,

By the time we met with Mr, Goldberg the next
morning on May 8th, and both of us had I think probably
stayed up fairly late going through the whole report, we

both discussed it, Mr., Robertson and I, and we may have

TATE REPORTING (713) 458-8442
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discussed it in Mr. Goldberg's presence, I can't recall,
but we had concluded that even though we hadn't done a
reportabil ity review, there did not appear to us to be
any significant widespread design flaw in Brown & Root's
design engineering that would necessitate that the whole
report would go in, you know, just from that context.
And then after we had done our reportability
review on the afternoon of May 8th, I can't recall that
we, per se, had a conversation in the meeting along the
lines of what about the whele report type of thing., I
think in our own minds the conditions and the items we
discussed had not reached a level, a threshcld level, if
you will, where that thought was any longer present in
our mind, We had determined earlier in the morning it
@idn’'t appear tc be any majer reascon to turn in the
whole report, and then in the afternoon after we'd gone
through all the items under additional types of
consideration, it didn't appear to be the case either.

Q To your knowledge, did the NRC staff at any
time suggest that it should have been reported?

I The only way I know that is through == I don't
know if this is called hearsay or what, I was aware
that that conversation took place I guess in September
or August,

Q This was not mentioned to you?

TATE REPORTING (713) 456-8442
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Q With respect to turning the repert over to this

Board, befcre September, were you part of that decision?

A I really wasn't involved in that at all.

Q You were not aware or were you aware that the

cecision had been made on that?

A I really wesn't aware of any discussions or any

o

r

© the Board at 2ll?

Q Yere you aware that the MNRC stz

ecisions made to either turn it cver or net turn it over

(&1

£ either zskedé

or €¢id not-ask that it should be submitted?

- ™ - - o~ . - - -

- - - evh wW® Lliev e - .

~ ST o 3 - : > e
- <uling cue pelilu verllc

& i 3 = . » 28 ds
Wa&8 Ciere any ecssCrwe
t ¢f HLZP that the

report should be trezted 2s confidential or secret?
A It depends cn how you define conficdential and
secret. Normally, any consultant report we get is what I

is termed proprietary. In cther wvords,

-

it's normeally

vlé like & cepy, they

can either come look at in it our cffice or they may
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we treated this report, that's the way we treat any
report, or any memos we have within the company, are
pretty -- I consider what we call proprietary and we
don't send them out to everybody in the world.

Q What I was rezlly cdriving 2t is whether there

was any effort or any sucgestion that the report shoulé

be retained confidentizl or secret with respect to, let's

say, this Board?

8 'o., There was no -- 2s far as I'm zware, there

was no indications from anycne that we should keep this

secret, not, Sronm the Boazs or fzom the IMC.

Q <0 wihat Gegree, to vour knowiedge, Lo wnat
gegree vae lir, Cprez invelved in the decisicn that the
fardren rentrt sheuld not be gsobmitted it ite entirery
ander £0.,55(e)?

A I wag net privy to eny eof the ciscuscions with
. Coléberg c¢r Kr. Oprea or ==

Q Dicé lr. Oprea zttend meetincs in which this was
édiscussed?

A Not that I was at, no, he €ié not.

Q Ené how ebcut cther reetincs; for ezample,
cuestions relatinc to submitting the report te NRC or
submitting it to this Board befcre September. Did you
have any interplay or &re vou avare of any invelvement

with lir. Oprea hac¢ in those decisions?

TATE REPORTIRG SERVICE, 4£8-8442
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A o, I'm not personally, no.

JUDGE L2AMB: Thank you.

Q (By Judce Bechhoefer) Dr. Sumpter, turn to

page 14 of your testimony. Line ~- the first line. Does

your answer to guestion 27 indicate that prior to the

reetings that you had on Hay 7 and Hay 8, '8l, the

decision already had been made not to furnish the entire

report to NRC uncder 55(e)?

2 Well, nmy answer meant, meant to indicate here,

that FHr. CGoldberg indicated to me that we would not

by d e S & - e e - Y™~ m~tesed verm Y e 48
\'_tﬁ.L-tC_:-" SE:: .."IE' 1::‘::\. 5.3 el lsawe s v\ .::'--:..1 ' - -
oeCalse tne repPort poincec ouil najor celiciencies in cur

-

- - «1 A < b ow - - - -~ o -

view that wveould nececsitate the entire reporting te the
-

L ialal B A trmin1T A Leiras Savma Al aa R e - -

e then e B1C NEYH o ShE%, v Chizx Uae 2

.
- - - - £ . - «<4 1 b
grateitous, if you will, connctatien.
N Cm ohie woenle eha ww wall P I ~ o P

- L s N - - ~ Viewet R - C A e

- 2PN PP [P ¥ - v ' - - - - - - * o - ”

aesic Toundetion for vour review on the 7th znd 8th for
2 3 -
reportability.
J
A 1\00
r S -~ | 'S MNey . : ' IS v -
Q You didn't say, "V’ell, this isn't to be turned
o ! : £ Ian
oever and let's justily it"?

) 3 I

2 Well, start that

b
-
.-
>
n
e

ycu have in

MaM™ SODATMT I~
wdla st Jimwd Viva 3
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mind, you and the cther members of the committee, that
vyou diéd not wish to turn the report over and you would
finéd reasons for not doing so0?

A No.

Definitely not. &Ané as I indicated, in

fact, !ir. Rcbertson and I had that édiscussion I think on

llay 7th firet, where we asked ourselvee should we return

3

because of what it was

(N
-
-

the whole the repert saying.

So we were not, if ycou will, already prejudging

that no matter what came up, we were not going to

this report in; definitely not.

~ Pl Lvla Al srebd pm e T ~aM A‘sg-c .-
b Srrr e msr e e s v - - - “e- e e M - - e~
b s ™ < < — - ~ - - - & - -
:MLCA.- - - e SiiVWMELWw SO ol e e A Ve
-
7 Ve whmal s mhmaA AArmemvre T o yvmAaveeaAAAs 4= -l -
.- - - - - - e e - - - -~ e e - - - —
MAYYVYLE -
PRSres, '
" = i < - Y
0 'ovr, YCL had some cdigcussion vith Dr. Lazmb
- -~ i e -1 -~ - - S - - £ -
goCRt itens G BYCEE® DY i10r L0 Lhe Celliverly O the
” L .- - - - - - - - - -
'»‘:—a\—te .E‘."\ar.. ‘-’re _Cur L.: i A-:- - sy - \-:e C:I; . C¢
-~ : &% &% - - o "
1981, familiar with the IELL cuicance on potential
:
e
reportability?
A Yes, I was.
3 S » - re 9 - = - -1 £ 3 b 3
c Whet was your uncerstanding of how the -- vhen

I rear to 14 cay guidance, do yvou know what I'm talkinc

about?
A Yes, I do.
Q I coulé show you & copy if you wvant?
TATE REPORTING SCRVICE, 490-8442
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A I know what you're talking about.

Q What was your understanding as tec how that 14
gay cuidance was to be applied?

2 My understanding was that -- I think they
delineated out in the chart in the back of that guidance,
that when you went down the tests of 50.55(e), &nd vou
had determined that you had determineé that there wae 2
deficiency, and you had determined let's say that it had
been relezsed for construction and it was significant,

but you needed time to do an evaluvation to determine if

- » - - -~ - - N
T AAnT A 2, o y affanmns - e - P -
<% CORLC SCVersely aiiect Tne gatety O cperatione of the
™) e s, mmasbkl e A TP m A - b | MAmes - Tm e -
rlh. -0 an Thav S W Luslre 2 cu nNAc =ae 1 - ..C GO Ca&se

evaluation, you may nave a deficiency but the guestion is

=8 thet Ceficiency coing to effact alversely the
cperaticns of the plant.

That may teke yoeu some tine to co that, &nd
it's ny understanding of thazt cuicdance was thet that's

what the 14 day was, you know, roughly 14 cays to do

that. 1If at the end of that time frame, you were unable

[

to make a decisicn that it c€¢id or éié not affect the

3

safety of operaticns of the plant, the !'™RC then wanted

.
.-
L

you to go ahead &nd call tha

r
[

n as a potential.

Of course if you Cecided it éid not, then you

wenldan't call it in.

or

hat -- th

'7)
e

- -
gt

0}

? - th 2
¥ the way 1

viewed tn

r

t wves they vere

™

rying teo, if vou were ceing to
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". 1 at least cet 2 hancdle on problems that haé the potential

N

to be reportable but they were coing tc take you some

w

time to do the znalysis to see if it would affect the
safety of the operations o¢f the plant and they wanted to |
not let things érag out for six or nine months, you know,
thile you were trying to perform this evaluaticn, so

that's my understending of what the 14 caye applied to.
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delivery of the report, ¢éic

10 ycu consider whether any of the rreliminary informatiicn,
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Exhibit 65?7
MR, SINKIN: ‘Jould yvou identify that a little
further?

JUDGE BECHIOEFER: 65, it's the letter cated

.
{
.

e
™

rch 16, 1881, from lir. Stanley to Dr. Sumpter --

iR, SINRIN: Oh.

Q

-~

By Judge Bechhoefer) As of the time you

received this letter, why woulé you think that this

A R Lmw 2 opbeoema jeman D B wmbk ke ALL L% - - mos 4
- -] - - - e 4 BN e e e - - - o - e -~ -
-~ -~ - - = - - \ - - -
- - > : -
Fesvvosan - e \ T} B e I S
™ ANRT DA™, T e s e PE oo Mol ypre o R s
deane D R - iie VLA & T Y ch-. LEr T E ST S R e
TEAIY v ATAmE sma s el e
N - g > - i Sl
-y I dae Feoammom Poambinmml aw *mmees ramst A Me O i cmanm b -
=~ e - e - A e -, resy e - g - -
- - - . e A AamiEme T IR L ol otats
IO Said Rt LDAE Jetiel, Ief 1 A e, 2 & Freeigl
£ . - ~ o & -~ - & 4 = ~ - -
~ve =wlfbavaedl LT SVese B €T AE ce VeSS =sTs? AaCaTasse

te IRC, et ceotera?
A 28 I explained, trie€ to exnplain yestercay, as

far as we wvere concerned, Brown & Root's ALARA review wa

R & : ERhwa ) > Bk N R s
aceguate 1n SNEt hey were Coingt whét wes Ccomiaon or

MEMS DEDATNrITI~ crTTYTAY .‘(\q_\q

hith et sride Wite @i & Radavy oS ] "3RS
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to relook again at the changed aspects for ALARA.

So at this point in time, there had been enough
changes coing that had occurred in the plant that an
ALZRA re-review was coing to be & major effort, that wae
point cne.

And Brown & Root was ¢oing to need some
resource assistence toc cencduct thet review in an
expeditiocus manner. And discussions were undervay with

Brown & Root for EHLG&GP with its own staff of hezlth
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corporation for ALARA; we had an ALARA policy manual
signed by, I thini, either Iir, Oprea or iir. Goldberg,
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called an ALARA Cesign review manuzl; we looked &t ALARA
as something that really haéd tc be done basiczlly by
every encineer who was designing a2 system that wae in the
radicactive environment, that the health physicists couléd
epot check things, but there was no way thev haé the

resources and they really weren't expert in deciening,
1
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tvoe of valves are used 2nd everythinc is really
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LARA anc
put feztures in the desion which woulé help minimize

exposure to pecple when they cperated the »lant.

So we cdeveloped a cesign review manvzl ané
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videctaped trzining program ancé our plans were to give
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get this ALARA sensitivity, if you will, deep down into
the cdesign orcanization.

Ve were the first utility in the country that
had develcped that tyvpe of philcsophy as far es

implementing; we were the first pecple that had 2

treining program, the first pecple that had this design

oratec that cecsicn manual in their procedures

ven that
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aggressive and pushing very harc. And so Ilir. Stanley an
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this letter, and I would use this letter t6 meet with
Brown & Root and, if you will, give them the final push
from here's an outside party seying you ought to do this,
too. And we hope that that would be the finzl push
needeé to get Brown & Root to agree to undergo this
program.

In fact, we had that meeting, and Brown & Root
committed in their response back to us, to ¢o everything
that we thoucht was necessaryv. That's the context of

this. I didn't view that Brown & Root's ALARA program

waes defective, deiicient; it wae nmeetinc, at that tine,
nornel industry stancards. .

Really we, from EL&P, were really pushing to

M U & " i 45k ’ R & s de TRy W e
G LSdLe 0L Lile alt, wWe were waeV o&VYoliw &NVOoLyY &.8e.,

¥

Ancé 211 this letter was tryinc to do, and I reviewed it

Y & '3 - & P A g g P O T P P Ny T

cefore it wae sent in, I agree wicth everything that was
- .- b .- . . . - - B - - ML - . - » .. -~ ™

s - e &8 TS0 USe 1T &S5 & nieChanidn ©O get LrIlvll ¢ «.0C%¢

to cemmit to what we wantecC them to to.
And that's really the purpose of this letter.
Q Did the words "inconsistency in the concduct of
ALZPR reviews," which I gather you wrote, but ¢id that

signify a deficiency, which should have

b
-~

[ B
ir

€eeés

m

triggered further specific review for reportability, or

it least trigge

L

eé the 14-cday periocd?

.

IR, SINIRIN: Excuse me, lir. Chairran.
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believe you've gquoted some words that !ir. Stanley wrote.

JUDGE BECHHOEFER: Well, Dr. Sumpter just said
he cérafted the letter.

IR, SINRIN: I see.

TEE WITNESS: No, no, I didn't mean to imply I
Grafteé the letter. I'm not -- I reviewed ~--

JUDGE BECHEOEFZIR: You dictated --

TEE WITNESS: NRo, the 14 cay pericd, acgain, in
mv miné, occurs once you've identified a deficiency and
thet deficiency's been released for construction. And
the 14 éav period is used tc determine whether that's

< - . X s
that'e coirg to acdvercely a2ffect the safety of the

T R TI  COpl SR R ¢ S e o aas 4 gyes
- aebas - il aw S Ve Meina T AL © - s e vl - Taldiie -G atC?
ol - -~ 20 e e 8 » on T ou e S te - e &
enG 80 3012 OL € paltsS CI T pPLoiic nal Aunntgs LeaLUrEs

End I think whether Quadre: looked at that,
well, they say that's inconsistent and the reason for the
inconstistency waes the sequence in timinc of the review;
part of the plant had been changed and hadn't uncercone &
full ALZRZ revision; part haé pretty much stayed the same

clready begun & full ALARA review. §8c it was

TATE REPORTING SERVICZ, 420-8442
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Q (By Judge Bechhoefer) Well, in terms of a QA
breakéown, would that -- could the 14 day period be used
for that, to see whether there wzs 2 significant QA
breakdown?

A Ro, it was my understanding of that guidance

from the ITRC that the 14 days appli to the time that
¥

m
m

the licensee takes to cdeternmine if

(4

he deficiency
represents something that will adversely affect the
csafety of operations.

I don't take 14 cdavs to determine if I had & QA

F o =me Anfindanmme
& Ban HELLACIENIC

trmaeY 2 -.-‘..-..'-e\.. =B mmie mal by AL Aavav sl ae~
- - - - ‘J e e e ---——‘ - v; ----- - -
-
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inconstistency referred tc here in teriws of & Ta
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features, part of the plant
ALARA features, and that wa
Q2 breakdown,

JUDGE BECEHCEFER:

a document which was No. 1,

G U b WY -

0 U,

Q

docunment before?

sent

~3

(By Judge Bechhoe

[44]

S 3 Yes, I have.
10 FR. GUTZERMAN: I
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- WUV e e wiceiNade midr e
13 Sunpter explein whet it is.
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15 enc 1 wee goingc tec sk Dr.
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|
|
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47 joavaileable at this tine?
«- - - Y~ ~in ) )
13 Q (By Judge EBecih:hoe
9 that says that this is a no

lir. Stanley &nd

pho

falih ST
R

C Then we wvere given this document, 2 tranemittal letter
1 sai€ thet the noce was from ilr. Stanley to you, and maybe
22 you cen clarify that firset.
A I very well remenber these notes., These were
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may not have had as good

s just a timing problem, not a

Could your counsel show you

of the cdocuments that were

fer) Have you ever seen this

r. -Chairman, maybe we ought to

T aimpt R R & basvm P
& Chaw st & JdEVEe J1s
-
- ¥ 5
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4T 8 @ Chie PleCC, Cne £aces
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8@ e, are chelie exXtrIad COPlLES
~ 1,

JPRLN Ll 1 o - »
fer) There's & note c¢n here

te frem you to iir. Stanley.

I, this is ny handwriting.

ne ccnversation anéd these
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notes were to be, if you will, our statement at the Brown
& Root meeting, which we held in response to that letter
that we talked about before. And this was the statement
we were going to make to Brown & Roct, that the Quadrex
was coing to make, if ycu will, to summarize this letter,
this opening statement. Ancé that's what this was. Ie

end I talke¢ zbout this stztement over the phone and I

'rote it cdown and then when he came here fcr the meeting,

thie it the statement he nade.

CUTTERINAN:

ROCREODDED v
BLCEEDLIER: - e

I Know your next gquestion, I

T AR, ~™ ;
LV as Sl EEY

"breai:dovwn."

Q {By Judge Rechhoefer) VYes.

A I think the sentence gavs: This same review

-y - ' al o2
TATE REPORTINC SERVICZ, 4090-8442
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would appear to indicate a breakdown in ALARA review.

Q Yes.

A I remember that word well because I!'r. Stanley
and I discussed that word. Along the lines of, well,
frem hist viewpoint, I shoulén't use that word because
that indicates a2 QA breakdown. Ancé I said I want to get
Brown & Root's attention, I want to use provecetive words

in your cpening statement, and that will cet their

And I remember that conversztion, because he

e=2i”A T erAan1Ant e jcon =
- — - . - - - e

s
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Ve -~ —-—a e L “ - - - - e e -

Mantie vhe rAntevyr in which +ha+r vard Firalily andeA RhatN

TUNAER poonmATern, That teae mu uec+ion
L S - me . W e e e - - - e - ..'J Y - e e W -
o {Dv Judce Dechhoeier) In uEing thies then, Cil
YOL RCE hTvUe in nming O breziéoun &5 used in the == ir
20:33{e}?
2 No, I Gid not.
0 Could you alsec just clarify that the date is

not & 1580 date but presumablv & 1881 date?
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A That's 1981, a few cays b

that's correct. £hould be larch, I cuess, 13th, 198l.

TATZ RIPORTING SSRVICE, £483-5442
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A I'm trying to recall when we had the meeting
with Brown & Root.
This was all being done cencurrently, I guess.
I'm not -- this is not my handwriting on this date up
her. 8So I'm not sure which -- if the 13th is exactly the

correct cate.

th

It was &ll done about the csame time frame and

o

the meetinc with Brown & Root wvas helé shertly after the
16th. I don't knovw the exact date. Ilir. Stanley probzbly

has that --

o™ AATIFRMMRMS e % g T menl - hd - ~1 - TE o P
B I S P e - - Cal it - o em oAy
. s - ' . P R T O S o~ - . o e
- & v rEel {0 v =4 T Trarla 4N . 3y B P ey P
e WILHLESS LO LO00K 8L weho ¥ LRDNAIILE Y3, LLaT Lale
paltesoh i T W [ Sy g
IesiecsSa a8 LfEeColi2CT10a.,.
MYTOM tTTIMIIDOC . Ml mee i e d = AR O7 se =
-t e e - e o - e o . - - = &
Treonmw chu-. T v oy e - Tiambe -p LAA " - R e - e T
- - -- N - es & arv v - -~ crm . D “h- . aebariians o .-
% - PP y
e e e labalh - Teh e bt el » - .- - 1 0 -
in the ovenine raracrarh save: 0O arch 16th, 19%i, in 2
ezt~ etticanr TTEE anS B, - Tand o Takrbsay
BT v s v S0 E AP ERES < - o & & es s -y & - T d

centaining preliminary findings of the engineering review
of Brown & Root was presented. So that indicates to ne
that the meeting we held@ with Brewn & Recot was on liarch

the 16th.

Q (Ey Juége Bechhoefer) And thece notes then,
vere your preparation fer that meeting?
A Preparation for that meetinc, thet's cerrect.
JUDGL BECEHCEFEFR The Aprlicants' by any
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chance know what the numbers c¢f Boaré exhibits to date
have been or should we just put this as Exhibit A? We
would like, I think, to put it either in the recoré or at
least have it aleng with the record.

{IR. GUTTERIAN: We discussed this the other
cday, !r. Chairman, I don't think any o¢f us knew if there
were any Boarcé exhibits in Phase I. I think we decided
tc make the exhibit we were cdiscussing then an
Applicants' exhibit just to solve that problem. Ue can
¢o that with this one, too, if that would make it easier

< - =9 2
=or handling.

T AL Relh Yipa swme- e T mraviae Al wemanrT T ime Lhar LA
e e e L B - - e VA e e - ewvVa T v -l - ~.A\.be
- IS ] - -
|C.', et VT ')een ore or o-
- .- CTINTR s e 10 P o 2 e s T #hin! P Ty
“emr e e sl hem » il - o -y - ——hm i e

would make this Applicents' Exhibit 7l1. And I think we
have copies for the reporter.

JUDGE RECEEOEFLR: Everybody clse has copies,

gll the parties, at leacst, have copies.
IiR., GUTTERIAL: 1'e just have distributed copies

to the other parties, MNr. Chairman.

JUDGE BECEROETER: Okay, fine.

nare PORROERPER = , haes .
JUDGZ BECEEOZFZR: Does anyone have any
MaAamD - TS ™~ - > - ” ' L2
TATE REPORTINC SERVICE, 498-8442




(-
= O W oo N Yy Uy e W

V2

e
L (38 ]

®

|
v

| B
h

n ™ L] [ L o
N - o o o ~!

24
25

12905

cbjection to this exhibit, under the nomenclature of
Applicants' 71, does anybody have any objection to this
going into the record?

IR, SINRIN: No, Ililr. Chairman.

IR, PIRFO: The staff has no objection.

IR, GUTTERIAN: No objection.

JUDGE DECHEOEFER: Okay, thi

0]

document will be

rr

gdmitted into evidence as Applicants' 71.
{Applicants' Exhibit 71

received in evidence.)
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familiar with anower 47 of Nr. Celéberg's testinmony, or
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= 'Y Yook gt 1%,

O The first sentence of that answer 47, r.

Coldberg like yourself, testified that the Brown & Root

esponses to each findinc were one of the bacsis but that
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er information went into determining wvhether it was or

-
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was not repertable, Anc this coincides with what you

said.

b

Do you think it woulé have been better for sonme

formal documentation esvetem to have esisted cr been used
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with respect to the Quadrex report £findings?

A Better than what?

0 ell, better than what was actuzally used,
scmething mere comparable to what the IRC woulé have
done; something which would have captured the additionzl
thouchts that the ccmmittee, the committee of you three,
accéed to the process?

Pt If Brown & Root had & reason -- like for
instance, it's not a deficiency, then vou really don't

even apply any other tests. Ané if we acreeéd with that

- T v~ .. €.14 “abhab wvapmpaws .o 12 mhmma
r.--..-.:, - ’._'..E..S (2@ c'—l- —hhA e e o e - DLal Senilte
~ bl P O *"” + T - hdwmm A8 L% . - - -
£ < -:’o - &’o" - Lhiadiivminy Lo e s \-AA—-I\:J raiS & T

» b - - aw wassTT tem mommams pad ) - " -
& Ag oegt 1 can recell, ve agreed with £t least
v } = o = - 2 - 1 » r . - -
the regscnh Erovn & Root gave, vou Know, in noet casec,
~ . L. P -~ [ . - - - - - -k VP N
goCe>e LCr The Tiie ONes ThetT ve redriec -aat Lhey telt

shoulén't have been reported. You know, I guess ycu
could say it would be nice if we had had a cdetailed

recoré of everything, of all the major things we €id that

LR 1)

day if there was & lot of additional infcrmation

supplieéd, I guess ve cidn't Zfee
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Thet'e about the best I can d¢c on that.

Q Did ycur committee ever consider whether you
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might send, after vou mecde your cetermin
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you might send the report to the IRC for its review, at
least of the items that you determined were not
reportable?

A Our committee did nct. The IRC, since lir.
Powell came tc the meeting, was aware of the report. And
on :heir own, undertook a review on the items we did
That was in lir.

Q Right. I'm aware of that.

Goldherc's testimony.

3

But we . ¢id not discuss that ameng ourselves of

s . :
S mme - -l ke . A cwmerhld e~
cirectinge <he INC £¢ SO anything.

- - o . - -n & o8 Y v me s Q-.- - = o b ‘._‘~
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the IRC might CC & review 4t Leaft J0r purplses O
AAamipsrmpanmbnd i anD
..... -l e b
rak e r : = i - ] = F- -

) 3 Mot thet I can zecell. I con't gthink he €iC,
At lezst in 2 converssations vhere I wzg preeent.
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non-reportable?
A You mean in the context ghould we create

adéitional dccunmentation other than what he already had?

"0, we ¢id not discuss that.

(I'o Eisatus.)
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JUDGE BECHHOEFER: I believe that's all I
have.

Do the Applicants have redirect? And, if so,
would you like to do it after lunch?

MR. GUTTERMAN: I'm not sure whether I would
or not, Mr, Chairman. I would like to Ao it after
lunch.

JUDGE BECHHOEFER: Okay, why don't we break
for lunch -- off the record.

(Discussion off the record.)

JUDGE BECHHOEFER: Okgy. Let's aim to see if
we can get back by 1:80, but it may fall a few minutes
late.

(Luncheon recess taken.)

JUDGE BECEECEFER: Eack on the record.

Mr. Gutterman, do you have redirect?

MR. GUTTERMAN: No, Mr. Chairman.

JUDGE BECHEOEFER: Recross, Mr. Sinkin?

MR. SINKIN: Yes, Mr. Chairman.

RECRCSS EXAMINATION
BY MR. SINKIN:
Q Dr. Sumpter, you discussed with Mr. Pirfo the
Quadrex finding regarding no well thought out and

consistent basis for design. Do you remember reviewing

TATE REPORTING (713) 488-8442




that? It's on page 3-8 of the Quadrex report.

And you discussed with him this concept of
engineering judgment that Quadrex refers to at the last
line on page 3-8, which says that the rationale for the
engineering judgment has not been documented in a
retrievable manner.

What I wanted to do was clarify the word

rationale. You talked about assumptions that an

engineer makes while doing a calculation in the same

context and maybe somebody later wants to or thinks he
might disagree with the assumption.

Is the assumption the engineer makes the
rationale or is it the bacis for selecting that
particular assumption that is the rationale that is not
documented?

A The basis for selecting the assumption, the
rationale is engineering judgment. The raticnale used
in =-- or the reason -- let me use a different word so we
don't get it confused with the rationale word used in
the Quadrex report.

The calculation procedure reguires that you
identify -~

Q Excuse me., I didn't hear that word.

A The calculational --

Q Calculational, okay.

TATE REPORTING (713) 498-8442
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responsibility for evaluation of
deficiencies and reporting those to the NRC
the project, Mr. Mr. Powell,
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Yes. I believe, as I mentioned earlier, on

the morning of May 8th, Mr. Robertson and I met with Mr.

Goldberg to inform him of what happened the previous

evening with Brown & Root. And though I'm not

absolutely sure, I know Mr. Robertson and I on the

morning of May 8th went back to that point and both of

us agreed

at least on the face of what Brown & Root was

telling us there did not appear to be any major

breakdown in the design control process and therefore

the whole

that type

Goldberga,

Chairman,

further.

excused.

report would not be reported as indicating
of breakdcwn.

I believe that was in the presence of Mr.
thouch I'm not absclutely sure.

MR. SINRKIN: I think that's all I have, Mr.

MR. PIRFO: The Staff has none.

MR. GUTTERMAN: Applicants have nothing

JUDGE BECHEQEFER: Dr. Sumpter, I guess you're

THE WITNESS: Thank you.

JUDGE BECHHOEFER: Let's go off the record for

just a second.

(Discussion off the record.)

JUDGE BECHHOEFER: We're now going to hear

TATE REPORTING (713) 498-8442
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oral argument on the motions to guash particular
subpoenas with respect to the Applicants' witnesses or
the witnesses associated with the Applicants which CCANP
desires to call as witnesses, and thereafter I think
we'll do the same with the staff.

Let's start with the Applicants' witnesses.

We have the Applicants' motion to guash. We
also have CCANP's regquest for witnesses. I think CCANP
should lead off. And bearing in mind the claims of
cumulative testimony which the Applicants have
described, I think CCANP should attempt to respond to
the position of the Aprlicants as to each witness.

You may, as a course, set forth any general
position you have at the beginning and then we'll hear
the Applicants and the Staff if the Staff wishes to take
a position with the ?pplicants' witnesses,
Applicant-associated witnesses.

MR. AXELRAD: 1If I can beg your indulgence,
I've left some papers in the next room. If I could have
just a moment to go get them, please.

JUDGE BECHHOEFER: Fine. Off the record.

(Discussion off the record.)

JUDGE BECHHOEFER: Back on the record.

MR. SINKIN: Mr. Chairman, we are asking that

three witnesses be called But before we get into

TATE REPORTING (713) 498-8442
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discussion of that, I need to have clear in my own mind
the state of the arguments we make here today in the
context of the seguestration order.

The sequestration order covered testimony
given in these proceedings, that individuals will not
discuss the testimony with them, they should not see the
transcripts, should avoid television and newspaper
accounts, not be briefed by lawyers or witnesses
regarding what the testimony has been. At the same
time, the lawyers for the Applicants are permitted to
talk toc the witnesses.

I guess what I'm asking is what the status is
of anything I say tocay about evidence we mignt have,
guestions we might intend to ask, any of that sort of
information, whether the Applicants' attornevs are free
to communicate that to the witness. I just need to
know. These are hostile witnesses, these are not
voluntary witnesses.

JUDGE BECEEOEFER: 1I would say the
sequestration order extends to what they will hear this
afternoon as well. But only for two witnesses, two
persons.

MR. SINKIN: The two seguestered witnesses.

MR. AXELRAD: Mr. Chairman, I'm not sure that

I understand what that statement means. Obviously we

TATE REPORTING (713) 4%98-8442
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have no intention of leaving this room if the witnesses
are to be subpoenaed and if they are sequestered and
telling them of any of the developments in this room or
what Mr. Sinkin alleges they're going to say or things
of that kind. But to the extent that Mr. Sinkin might
mention a document or scmething like that which is
something that chose witnesses would normally review in
preparation for being called here, it seems to me
there's no reason why they shouldn't be able to do
that.

MR. REIS: Mr. Chairman, it might interfere
with the attorney/client relationship to do that in this
particular case. They are employees of the corporation
and as employees of the corporation they're entitled to
counsel from the corporation unlese they are adverse to
the corperation in scme way that has not been shown S0
far. And I wouldn't think that they could tell them
anything that was testified to, but normal trial
preparation of any witness, I think they can give them
normal trial preparation.

Now, it's a thin line and a hard line, but I
would say that any nor~al trial preparation could go
forward.

MR. AXELRAD: 1In addition to which I'm not

sure I understand even what we're talking about. Mr.

TATE REPORTING (713) 4%8-8442




10

1l

12

18

19

20

21

22

23

24

25

12919

Sinkin was reguired under the Board's order to identify
ahead of time what the basis was for his seeking to call
these witnesses and any information he had as to why he
would expect them to testify in that fashion.

Presumably he's already identified that. Those were the
matters which I'm sure the witnesses are already aware
of. They knew about that information before the hearing
even started.

If Mr. Sinkin has anything further to add at
this point, it would seem to me that that's completely
inappropriate and should not be permitted because he was
supposed to make that showing back on June 26th.

disagree, li.

o

FR. SINKIK: No, I woul
Chairmin, in the sense that there are matters that have
come up during this hearing, the testimony of other
witnesses.

MR. AXELRAD: Okay, I'm not going to talk to
them about the testimony of other witnesses. We've
agreed to that. That was what the segquestration order
said.

MR. SINKIN: All I'm saying is if I specify
that I want to ask him about a certain matter and the
reason I want to ask him is a certain witness testified
a certain wvay, if they then go and say you are going to

be asked about this matter, we want to hear your answer,
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if they get intq that kind of dialogue, then the witness
is -- it almost defeats the purpose of seguestration to
some extent.

MR. AXELRAD: We understand our obligation not
to inform the witnesses of testimony that was presented
in this proceeding whether or not Mr. Sinkin separately
specifies it., We are not going to discuss the testimony
presented in this proceeding with the witnesses.

MR. SINKIN: I understand. 1I'm not even
alleging that you would.

I don't think you're guite upderstanding what
I'm saying. If I say witness A testified to X and I
intend to ask'witness B about X, if witness B is put on
notice that witness B is going to be asked about X, he
can be put on notice he's going to be asked about X
without being told witness A testified about it or said
anything about it, I just want to know if that's
permissible. I'm not saying it is or isn't, I just want
to know before I present what I'm going to present.,

JUDGE BECHHOEFER: I think we'll give our
response only by way of an example.

The Board had some guestions about the
document that once was numbered -- the document which
was known as number 44, I think it was, which I believe

involved Mr. Poston. I don't think we can preclude Mr.
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Poston from reviewing that document or any other that he
was involved in. I do think that he should not be
allowed to be briefed on even the general subject matter
of the questions I asked about that or the other parties
asked about that in the proceeding.

MR. AXELRAD: Well, we would not brief him
with respect tco testimony that anybody else gave on that
subject, but we obviously wopld intend to -- document
number 44 was identified a long time ago. We would
fully expect that we would be able to éiscuss with Mr.
Poston prior to the time he appears at the hearing his
recollection of each of the items in document number
44. Ve'd ask him what do you recall sbout this, what do
you recall about that. That's normal trial
preparation.

We would never tell him what guestion anybody
asked, nor would we tell him what answer anybody else
gave. We want to make sure that he refreshes his
recollection as to what that document was about. That's
standard trial preparation.

JUDGE BECEHOEFER: Yes, that we are not trying
to preclude. But you wouldn't want to give him any
clues as to what about one item particularly he should
be particularly versed in.

MR. AXELRAD: No, we would just ask him
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guestions to refresh his recollection of those
particular documents.

JUDGE BECBHOEFER: That would be okay. That's
the only way we can draw the line.

MR. SINKIN: Okay. But you didn't -- in your
example you really don't address the guestion I raised.
I think the guestion of guestions asked in the midst of
testimony was already covered by the seguestration
order. 1I'm talking about our conversation here today.

If 1 said I intend to take document 44 &nd ask
Mr. Poston about item 12 and I expect that he's going to
testify Z, then he could be put on notice of exqctly
what I'm going tc ask about, exactly what I expect him
to testify to on that particular item and the purpose of
seguestration might be defezted.

JUDGE BECEHOEFER: We would include you
couldn't tell, just for example, Mr. Poston about
specific gquestions that Mr. Sinkin says he's going to
put to him, but you could ask him to review the
particular document,

I would treat Mr. Sinkin's statements this
afternoon in the same context I'd treat testimony.

MR. AXELRAD: Well, I'm not sure I understand
that, Mr. Chairman. Mr. Sinkin's statements are not

testimony. I would not be telling Mr. Poston -- in this
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6 1 hypothetical I would not be telling Mr. Poston that
2 somebody else said blankety-blank about item 12 or about

3 line 14. I would just be asking him what is it, you

< know, what do you remember about line 14, what do you
5 remember about line 18.
6 JUDGE BECHHOEFER: As I said, the latter is

7 permissible., But to state that you are going to be

8 asked questions because Mr. Sinkin said so this
9 afternoon about line 14, that you should not tell him.
i
11 you would treat testimony.
” 12 MR. AXELRAD:. Well, Mr, ;nairman, let me put
(‘ 13 | it this way. I'm not sure until I know exactly what's
14 happening in his oral argument where that line is
18 possibly to be drawn., I understand what the Becard is

|
|
|
1C You should treat Mr. Sinkin's statements the sime way
16 saying. If there's some difficulty with it after we
17 finish the oral argument, after we decide whether or not
18 there are any witnesses to be called, then we will ask
19 the Board for further guidance. 1I'm not trying to

20 unduly delay the argument.

21 JUDGE BECHHOEFER: This discussion, of course,
22 only applies to two persons in any event,
23 MR. REIS: Mr, Chairman, I'm not an expert on
. 24 sequestration. PFirst I will say that., But it is my ‘
25 understanding it only applies to the testimony that goes
|
|
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‘ 1 on in the proceeding and not to the oral arguments or
2 anything else.
3 MR. AXELRAD: As a matter of fact, I seem to
4 recall a case where there was an attempt to sequester a
5 witness before the oral argument and that was explicitly
6 denied, that there was no reason why the witness
|
7 couldn't hear oral argument. In essence, that's what
8 we're doiug here. |
9 I guess I really would reiterate my objection
1¢ ‘ to what the Board proposes.
|
11 | The whole purpose is to aveid having, in Mr.
. 12 Sinkin's own terms, having one witness harmonize his
O 13 | testimony with another witness'. ch., wve would not do
14 anything that would tell one of these witnesses what
15 somebody else has said. But what kind of arguments
16 pecple have raised, I don't see how what Mr. Sinkin is
17 going to say today varies in guality or with substance

18 with what he's already said in his documents before.
19 He said he expected Mr. Robertson to testify

20 blankety-blank. I don't see why the fact he's decided

21 to give us some new things I don't think he's permitted
22 to say, but if he's going to say some new things, why
23 they should be in a different category than the things
-‘ 24 he said on June 19 and June 26.
25 MR. SINKIN: Well, Mr, Chairman I think we're
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pointing at precisely the problem I had and why I raised
the question. I considered that in the specification of
testimony I provided enough specification to meet the
guidelines of the Board. I did not go through every
guestion I intended to ask the witness or every document
I intended to introduce through the witness. One of the
reasons I did not go into even greater detail is that
this document would certainly not be under the
sequestration order. And if the witness were given this
document and it had all the details of what I was going
to ask the witness and what I expect him to answer and

what documents I was ¢oing to introduce, then we can

W

forget seguestration to a great extent., It weouldn't
have any meaning.

MR. AXELRAD: Nr, Chairman, what lir. ESinkin
has just said is that he explicitly flouted this Board's
order which told him to provide the identification of
why he expects the witness to testify the way he was
stating. And it seems to me that he should not have the
opportunity to provide any such additional information
to the Board today. And if he cannot do that, then it
seems to me we're having a completely academic argument
because there is nothing else additional that would be
brought forth at this time.

MR. SINKIN: There was no effort to flout the
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Board's order. There was an effort to provide the Board
with specific specification of the testimony to meet the
Board's need to understand whether these witnesses
should be called or not.

There was not -- the NRC Staff asked that I be
required to provide every guestion that I wanted to
ask. The Board didn't require that. So, there was a
range of things I could provide from one blanket
statement everything he knows to a detailed statement of
everything I intendeé to ask him and what I expected him
to answer on every qguestion and every document I
intended to introduce. I put this somewhe > in between
at a place where I thought gave the Board enough
specification that they could determine whether the
vitnese should be called.

MR. AXELRAD: 1 understand that's what Mr.
Sinkin did and that's exactly what his subpoena reguest
should be based on. He madc his own judgment as to what
he was going to provide in response to the Board's
reques.., And if what he has provided is sufficient, in
which case the Board will keep the subpoena in effect;
and if what he provided was not sufficient, in which
case the subpoena should be gquashed.

This is not a second chance at answering the

Board's order. Mr., Sinkin completely misunderstands
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what the purpose of today's argument is. The purpose of
today's argument is to be based upon the materials he's

already provided.

MR. SINKIN: Or anything that could have come
up in the hearings, any questions I might now have
because of testimony I've already heard.

Mr. Chairman, I have one other response. The
criteria for a subpoena in 1P0CFR2.720 is to provide a
showing of general relevance of the testimony of
evidence scought. We did that with our first pleading
and the Buard agreed with us on the subpoenas they
issued we had shown general relevance.

Then there was a special kind of reguirement
that was made that isn't a normal -- normally what would
have happened. Then our jocb's over. They file a motion
to quash. We get a hearing on the motion to guash and
at that hearing on the motion to quash we present our
full-blown reasons =--

JUDGE BECHEOEFER: That's what this is.

MR, SINKIN: And that's what this is. Now,
there was some intermediate step where you asked for
greater specificity than we had given on general
relevance and we did that.

MR. REIS: Mr., Chairman I just looked at the

rule on 615, Federal Rules of Evidence, exclusion of
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witnesses., It says the court shall order witnesses
excluded so that they cannot hear the testimony of other
witnesses. And that's what it is.

MR. SINKIN: Of course, I think that same rule
provides that sequestration is a matter of right, but
the NRC doesn't apply that. So, they do modify the
Federal Rules.

MR. AXELRAD: Right. But even on the
circumstances it was granted as a matter of right, it
has a2 limited application.

¥r., Chairman, I'd like to add just one
additional thing. What Mr. Sinkin is asking for flirts
very close to the inability of & witness to avail
himself of the right to counsel. 1If the Board is
thinking in any way of g¢ranting anvthing of the type
that Mr. Sinkin reguests, that is a very serious matter
and we're not sure under no circumstances we'll be able
to produce those witnesses and we might very well have
to ask for direct certification to the Appeal Board.

This is not a matter to be taken lightly.
Witnesses are going to be appearing before you and if
they are subpoenaed on important matters, they are
entitled to the proper preappearance advice of counsel
in preparation. And what Mr. Sinkin is asking for is

completely uncalled for, It's not consistent with
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anything either in the Federal Rules of Evidence or
that's been discussed here before.

MR, REIS: Let me add to --

JUDGE BECHHOEFER: Mr. Axelrad, the Board's
thought is that the right of cross-examination where
matters of credibility are involved does not normally
involve the telegraphing of the cross-examiner's
guestions early. We don't want to issue any sort of an
order which would undercut the effectiveness of
cross-examination which Mr. Sinkin would undertake as
epplied tc the particular witness. That is the problem
we see,

KR. REIS: That's Mr. Sinkin's probiem &and a
burden he has to bear.

I'éd 1ike the Board, though, to keep in -- in
other words, that's his problem. That's the problem of
every attorney or every representative in any trial. If
he goes out and he tells the newspaper, he makes a
statement anywhere other than where it is, that's his
burden. That's just the way it is. And there is no way
to protect him against that.

I want to point the Board to two things,
though. The Upjohn case in the Supreme Court which
extended the attorney/client relationship to other than

the management employees of the company, and the other
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thing is the recent Appeal Board case, and I don't know
which way it cuts but I just want to call the Board's
attention to it, involving the order where the Licensing
Board I believe issued an order that the attorneys for
the intervenor could not talk to any of the employees of
the utility during the course of the hearings. That was
overturned in that case. And I don't know which way
that cuts here and I can't remember the name of the
case, but it's a recent case.

MR. SINKIN: I think that's a rather different
kind of situation.

MR. REIS: Yeah, but I just want to call the
Board's attention to =--

JUDGE BECHHOQEFER: I sort cf recollect that

G

one. I can't tell you either what case it was, but I
have read it.

MR. SINKIN: That is not the situation we're
in, but the situation we're in is a situation'where I am
calling a hostile witness and one of the key elements of
that is to test the credibility of the other witnesses,,
that was the whole purpose of sequestration.

I don't have an opportunity to in a sense
prepare these witnesses because 1'm not their counsel.

That's why I raised the problem specifically.

And I understand Mr. Reis' position on the
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Federal Rules saying that it only applies to testimony.
I know that it is not out of the guestion for the NRC to
apply the Federal Rules differently in their proceedings
than they're normally applied in other proceedings. If
the Board wants to expand that rule to cover other
ﬁatters, I think they may have the discretion to do that
within the Administrative Procedures Act.

I realize it's a difficult guestion. I don't
necessarily have the answer and that's why I raised it.
But I think perhaps I can resolve the precblem, maybe I
can resclve the problen --

JUDGE BECHHOEFER: I was going to ask you,
could you structure your argument so thﬁt vou don't nave
to get into the specific gquestions? 1I'm not sure you
can.

MR. SINKIN: I will do my best tO structure my
argument to where I won't have a problem. Now, if we
get to the point --

JUDGE BECHHOEFER: We also would like all the
parties to note that we are going to allow any matter
that appears during the course of testimony thus far to
form a basis perhaps for determining whether the
evidence either -- the testimony either is or is nct
cumulative. We never meant to exclude that. And where

it has appeared that certain witnesses can't answer
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guestions or haven't been able to answer guestions on
certain subjects, that clearly may be taken into
account -- we will take it into account as to whether
the testimony is or is not cumulative.

MR. SINKIN: Well, I'll go ahead and do my
argument and see if there arises a problem. I just
wanted to have the parties on notice that there might
be.

What I'd like to do is to give a general
overview of the three witnesses and why we are wanting
to call them, then focus on the first witness, Mr.
Robertson, and perhaps then we can discuss u;. Roberg§on
&nd come back ;o the witnesses one at a time.

We are asking that Mr. Clint Robertson, Mr.
Michael E. Pow:ll and M. Jesse Foston be called as
witnesses for the intervenors. We see these three
individuales as providing the complete picture to the
Board of what went on inside the Applicants’
organization in regard to whether the Quadrex report
should be turned over to the NRC or otherwise released
outside the confines of the partners.

And I would say that, if I can lay my hands on
it, we do consider that the partners in the project are
an integral part of the Applicants., Public Service

Company of Indiana, Incorporated (Marble Hill Nuclear
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Generating Station, Units 1 and 2) ALAB-459, 7 NRC 179,
at pages 198 and 201, 198 through 201, states clearly
that the co-owners of a project are co-Applicants so
that Mr. Poston, the role of the management committee,
that's all part of the operation of the Applicants for
this operating license.

(No hiatus.)
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In the three individuals, what we do is you
start with Mr. Robetthn, and fﬁﬁ complete the picture of
thi team of three that made the decisions on what would
or would not be notified To the Nuclelf R;qulatory
Commission.

There are various other interactions of Mr.
Robertson with the Quadrex process that I will touch on
specifically when discussing him., But a key element is
that he does complete the picture of who made the
decision how the decision was made, why the cdecision was
made.

Arnd on that point, the Applicants have argued
in their motion tc qguash a ceneralized arcument on
cumulative testimony.

) And obviously we recognize that MNr. =-- in

saying lr. Peston, lir. Rcbertson completes the team of
three, that that's the sane cgeneral discussions that are
going on zmong the team of three. MNow, some go on with =-
all three, some go on with just two. Sometimes it's just
MNr, Sumpter and Mr., Robertson.

Obvicusly on the meeting on May the 8th, it's
all three of them in the same room., But we don't think
that the fact that that even exists, just that one event

is all three of them together, that that's cumulative, if

what you're testing is credibility.
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C: 1 You've had tw§ witnesses testify where one
' 2 ﬁtncu has had an opportunity to listen to the testimony
3 of another witn;sl. Mr. Robertson is soquestirod. He
3 doesn't know how Mr,., Goldberg and Dr. Sumpter testified
5 abbut their joint mectiﬁg. Therefore, he provides us an
6 opportunity to test -~ to test credibility that was not
7 available in our view when the two witnesses who were
8 going to testify could hear each other's testimony.
9 Then then we have Mr., Powell. Mr., Powell is
10 the chairman or was the chairman, at least, at the time
11 of éhe Quadrex ropoit, of the incident review committee,
p & committee specifically set up t¢ malke determinaticons on
13 whether potentially reportable deficiencies should be
/. - 14 gent to the MNuclear Regulaiory. Commission.
15 | lir. Powell has abpoarod in the testimony of’
16 others but the internal operations of the incident review
17 | committee gre not avgiledle thrcougch any other witness
18 | being called in this proceeding. And the specifics of

19 what they did or did not do in the time frame of the
20 Quadrex study, the Quadrex report, the notifications to

21 the NRC, is not available thrcugh the testimony of any

22 other witness,

23 You then have lMr. Poston.

24 JUDGE BECHHOEFER: Do you have any gquestion

25 concerning Dr. Sumpter's testimony this morning on that -~
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some of that general topic?

MR. SINKIN: I prefer not to discusi that.

JUDGE BECHHOEFER: I see. Okay, continue.

MR. SINKIN: Mr., Poston is the chairman of the
management committee. The mahaqomcnt éommittcc has
certain responsibilities in this project that are
separate and apart from those of either Mr. Goldberg's
team of three or the Incident Review Committee.

As co-applicants, they have responsibilities to
see that the Nuclear Regulatory Commission is kept
informed of significant developments of this project,
they have a responsibility if they disacree with the
acticns ¢f an erployece ¢f the compeny to teke action
themgelves to see that the rules and regulations and case
law rules of the Nuclear Peculatory Commigsion are
enferced.

£¢ we thiank thet in thesce three witnesees, !r.
Pobertson, Mr, Powell and Mr. Poston, vou complete the
picture of the entities and individuals who had
responsibility for the issues that are at the heart of
this proceeding, specifically the turning over of the
Quadrex report to the MNuclear Regulatory Commission,
making more than one finding report, turning it over to
the licensing board.

All of those items are available through these
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| witnesses in a way that they're not necessarily available
2 through any other Qiéncss that has been called in th;

3 proceedings to date, or will be called, even.,

4 Now, to turn our attention diroctl& to Mr.

5 Robertson, we would intend io explore with Mr. Robertson
6 his invelvement with the Quadrex study, the Quadrex

7 report, the Quadrex notification to the NRC, in such

8 areas -- by the way, maybe I'll bring this up now just as
9 & suggestion.
10 Should any of these witnesses be called, I

11 think it would be useful to all parties to have a

12 background and gualifications history, positiocns held at
13 FLLP kind of document rather than heve me elicit that in
14 time consuming éirect. And perhaps the Applicantes can

15 | provide it 2s they have for other witnesses; that's just
16 a suggestion.

17 | ¥We would intend O explore with Mr, Rebertson --
18 his invelvement ir the Quadrex study, the Quadrex report
19 notification from the beginning when he first found out
20 about it; his participation in the various meetings where
21 Quadrex briefed HL&P; his participation in the meetings
22 on -~ with Mr,., Goldberg and Dr. Sumpter; the variocus

23 meetings at which he's involved; discussions with Mr.

24 Goldberg about reportability; and discussions with Mr.

25 Goléberg about the briefing of Don Efells, which lir.

TATE RCPORTING SERVICE, 498-8442




o
X

o W o N o s W N e

BRON N RN N N R R b e R e et e
M A& W N M O W O YWD W N e

12938

Robertson apparently has some knowledge about.

We would also explore with Mr. Robertion ﬁis
involvement or knoﬁlodgc of the NRC investig;tion that
actually kurfaccd the Quadrex zeéort.

Now, on Mr. Robertson, we know that during the
period from January 1, 1981 to October 1, 1981, Mr.
Robertson was manager nuclear licensing, HL&P. Nuclear
licensing is that portion of the HL&P operation that
clearly has the responsibility for reviewing the
Applicants' obligations to the NRC and assuring that
those obligaticns are met.

Ahs manacer cf that department, lir. Robertson,
in the period in question, would have had a special

responsibility to acsure that any cbligations to NRC were

met.
ow, until April of 1981, BLEP had no separate
Licensing Departnent. At that time, in April of 19881,

just pricr te Quadrex delivering their final report,
licensing was split off from nuclear services. And
licensing, that was Dr. Sumpter's operation, if I
remember correctly, and lir. Robertson was given a new
responsibility 2s head of this independent Licensing
Department at Houston Lighting & Power.

Be was directly responsible for management of

the engineering group which in turn vas responsible for
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MR. PIRFO: Well, yes we do. I think clearly --

JUDGE BECHHOEFER: I guess this will probably

be the best time to db ﬁhat.

MR. PIRFO: Well, I'll give you our general
response, it will take the matter of a2 few minutes. With
recar¢ to Messrs. Robertson and Poston, we do not support

nor oppose the motion to gquash the subpoenas.

@@ ~N O W -

With regaré to lir. Powell, however, we think

‘0

that the subpoena should be guashed because on its face,
there is nothing that Mr. Powell can add that is not

already in the record that's uvncontraverted at this

peint, cr is of any relevance.

e see nothing in the face cf the subpcena cor
nothing of the proffer, to specification or
identification that was made by CCANP that would lead to
anything relevent in this proceeding.

JUDGE BECEHOECFER: We'll cet to Powell later.
I meant is there anything in terms c¢f generzl standards
you wanted to advise us of or --

MR. PIRFO: Basically --

JUDGE BECHHOEFER: Well, let must me ask you a
specific question.

MR. PIRFO: That might be helpful.

JUDGE BECHHOEFER: BEow different would you

judge testimony -- proposed testimony would have to be to
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warfant saying it is or isn't cumulative.

MR. PIRFO: HE& different would it have to be?

JUDGE BECHHOEFER: oi can't you answer that in
the abstract.

MR. PIRFO: I'm afréid I can't answer in the
abstract. Mr. Reis feels he can énswef in the abstract.

MR. REIS: Mr, Chairman, the first question on
cunulative testimony, and I haven't reserved the cases
the Applicants cite and they might be different. But the
first point on cumulative testimony is ycu usually look
to cunulative for witnesses frecx the same side,

Here we have lir. Sinkin chcosing witnesses that

"he saye-might not be cumulative. It is <unly the

Apnlicant that says, "Well, they were 2. the meeting, too
and therefore their testimony would be cumulative."
Therefore, we don't have the usual cunulative situaticn
where the cne side wants to call the 6th witness to
testify to the same transaction.

So I'm not sure, I haven't researched the
cases, we dién't look back at the cases, I'm not sure
exactly whether this is all cumuletive an¢ whether it
falls vncder that umbrella.

It may be that Applicant can educate us and
say, "Yes, these cases are cnes where it was another side

trying to call the -- a witness to a transaction or a
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participant to the same transaction that others had
teStified to." So I don't know at this point.

JUDGE BECHHOEFER: Would you héppen to know
whether the circumstance that testimony might be
cumulative is sufficient to quash a subpoena as
distincuished from the fact that given a certain
guestion, an objection as to being cumclative might be
upheld.

MR. REIS: Usually the situvation, if the party
wishing to subpoena somebody to testify to the same facts

that he's subpoenaed or produced other people to testily,

L7

that would all be on the same side. &And the problem we

i Ot sure

4

have lLere is it's cn the other side. So
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hasn't either.

MR. PIRFO: I think just to -- I think
cumulative testimony is a little like pornography.
You'll know it when you see it, It's a little bit tough
to make that determination beforehand.

JUDGE BECHHOEFEZR: Right. So then really we
should wait until the questions are asked of the

particular witnesses.
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MR. PIRFO: Exéept wheieas we said in the case
of kr. Poﬁéll, where on its face we see no possible way
of getting Ahything relevant out of the witness and I
will refer to our original position, with regard to Mr.
Powell.

We would support th2 motion to quash, as
Messres. Roberston and Poston we really don't have any
particular view.

JUDGE BRECHHOEFER: Mr. Axelrad.

MR. AXELRAD: Yes, Mr. Chairman.

-y ~ ey - - - N
JUDGE BECHIEOEFER: I cuess general] positien

W

plus Robertson &t the moment.
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Celays or unnecessarily large record, the presiding
off€icer mav: 3, limit the number of witnesses
who's testimony may be cumulative.

So clearly the regulations contemplate that you
would limit -- you can, under the appropriate
circumstances, limit the number of witnesses. 1It's not
that you just let the witness come in and then see if
you're going -- if you're going to exclude any particular
line of questioning.

It's clear that the Board can limit the number

TATE REPORTING SCRVICE, 498-8442
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of witnesses and limit the witness that's provided to
provide cumulative testimoéf. And even though wé have
not done thorough research with respect to tﬁe guestion
that was raised about it, Mr. Reis, as to whethef thét
principal of law has been applied in instances where
someone ig trying to call a witness and it's held to be
cumulative to witnesses called by somecne else, I know
that at least one of the cases cited on page two, the
Metal and Walker Drilling Company versus Phillips
Petroleum, that was a case where the plaintiff was
calling -- was cffering to call -- it's not a subpoena
case, it was a witness case, where he was going to

crovide testimony by expert witnesses who would as
¥ Y ¥

And the Boaré¢ excluded that testimeny as being
cumpiative, S0 there is 2t least one instance and maybe
others were a cumulative testimony is testimony which
somebody other than the person who introduced the
criginal testimony is going to provide.

JUDGE BECEHOEFER: Did that case invoive a
matter of credibility or was it just exactly the same
material?

MR. AXELRAD: I reazlly don't recall that in

particular. I would imagine that if it was the testimony

TATE REPORTING SERVICE, 498-8442
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of expert witnesses that it migcht not be a matter of
cfedibility. I woﬁld like to gét back to fhe basic
points that we are explbring here, however.

With respect to Mr. -- well, I think it's
better read than trying io discuss the general
principals, I can apply them just as well as we get to
individual witnesses.

With respect to Mr. Robertson, very clearly
two rezsons that we have set forth why HMr.

there are

Robertson shouléd not be called. One is that his

1 - &2
world be cunmulati

ve 2nd durlicative.
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two
infermaticn with respect to vhzt hzppened on lay 8th. We

have felt that it was not necessary ®o have a third

th
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witnees testifyv %0 thoce sa2me events
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previded by these two witnesses has
they've been subject to as much cross-examination as
anyone wanted to provide. Nr. Goldberg in particular
spent many days on the witness standé testifying
particularly with respect to the events of May 8th.

Now, Mr., Sinkin says, "But I will have Hr.
Robertson testify. And presumably he will testify to
something different.”

But the Board dealt with that type cof question

£98-8442
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very precisely in its order. It asked Mr. Sinkin to
idenﬁify why he thought that Any witness he wohld call
would give the type of testimony that he is expecting to
get from him. And what Mr. Sinkin said is that Mr.
Robertson is expected to testify that during his
participation irn the EL&P review of the Quacdrex report,
Mr. Goléberg made it clear that even thouch he thought
there micht be a2 need to report many of the findings in
the Quacdrex report and even turn over the entire report
to the NRC, the goal of the review was to minimize the
number of reports to be nade.

lir. Sinkin has prcviced not the slightest

amount of support for making that statement. Fe simply

>
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basis for that hope. He has not provided any reierence
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docurent that

O

any ctatement or memorandum ©
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ny cthe
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woulc leac to even an inference thet ilr. Robertson woulcd

0

n

so testify.

To the extent that there is any informatien
available, there is the fact that the NRC in report No.
82-02 tock sworn statements frem three witnesses, from
Mr. Goldberc, Dr. Sumpter and !ir. Robertson and there is
no discrepancy in those statements with respect to the
matters that lir. Sinkin is alluding to; there is simply

no basis at e&ll for Nr. Sinkin's hopes that lr. Robertson

TATE REPORTING SERVICE, 498-6442
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would contradict the testimony of other witnesses.

Now, he says fhat cumulativness should not be a
test if you're testing for credibility. But there is ﬁo
credibility question here. BHe haé not raised any
guestion with respect to the credibility of Mr. Goldberg
or Dr. Sumpter.

If there were any reason to believe that you
were not getting credible testimony, then perhaps
additional witnesses would be appropriate. But he has
yet to point to any guestion that would lead to that. BHe
hes identified in his argument 2 number ¢f things that he
wishes to examine !r. Robertson on, I would urce this

Board to ncte that he is now planning to go beycnd the

1

rattere that ke h2d

e RS

derntified in hie epecification,
The epecification that he £filed on June 26th
éealt solely with lir, Robertson's recollection of the

. ' 1 B . ' : - b
events surrounding HLIP'e decision to report only three

e

findings from the Quacdrex report to the NRC lay 8, 1981
and to see if their recollection of events coincides with
the testimony to be provided by Fr. Goldberg and Dr.
James R. Sumpter.

At the oral arcument that was helé on July
llth, last Thursday, at page 11461, I macde very clear in
my understanding that the witnesses -- if they were to be

subpoenaed, would be called only on the matters that Mr.

TATE REPORTING SERVICE, 498-8442
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Sinkin has previously identified.

As I said, he is limited his s;ope in the
developments éhat Mr. Sinkin has filed, he cannot énlarge
upon that scope. That would be the -- even if we loose
the motion to guash, they would testify only with respect
to those subjects, those subjects identified.

Judge Bechhoefer says, "Yes, there were two
édifferent documents."™ That's the identification of
specification, but, yes, there was documents.

Mr. Sinkin has now enlarging beyond that. And

o 4 . - & S -~ 5

thigc iz 2n impreper time to either identify new witnesses
- e 3 - - -~ - - 1o - - -~ - £ el

tc be subpoenaed or tc increacse upon the scope of what Le

let me +urn one bv one t0o the items he
identified., He intends to explore in the first place,
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Mr. Pobertson's involvement with the Quadrex
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ication beginn ¢
beginning, discussions re reportability, and re briefing
of Don Sells.

To the extent that that deviates from the
events on May 7th and lay 8th, that is clearly beyond the
scope ¢f what !lr, Sells icdentified in his specification
of issues -~ !lir, Sfinkir identified in his specification
of issues.

Secendly, he is going to guestion him

TATE REPORTING SERVICE, 498-8442
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concerning his involvement or knowledge of the NRC
investigation. That is wholly beyond and outsicde the
scope of why what he icentified in his specification of

issues. PBe then wants to discuss the -~ as best coulé I

éather from my notes -- his responsibilities since the

time he became licensing manager and his responsibilities
as manacer for the engineering group and and his
responsibilities for implementing 50.55(e).

To the extent he wculd plan to examine lir.
Robertson on any of those matters, those are well beyond
what he icentified Iin his ¢ ificaticn of issues.

Fe then indicates crne area, wnere lir, Goldberg

in front of the

ARV - = e
we e CLGRIE - -

e
- -

Ceviation &nd that &S
memory may vell be better.

That may be what lir. vere i is
very clear to me that Kr. Goldberg identified the types
of changes from the procedure which he knew were in
effect at that time, such as who was -- whether Region IV
was notified zs opposed to just the resident inspectors,
of 50.55(e)'s., but in any event that has nothing to éo
with the matters that lMr. finkin previocusly indicated in

his specification of issue he would be examined on, MHr.

Robertson would be examined on, and certainly the

TATE REPORTING SERVICE, 498-8442
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relevance consideration as to whether Mr. Goldberg has
seen or not seen a patticular nenorandum with respect to
the procedures is no basis for calling Mr. Robertson.
JUDGE BECHBOEFER: 1Isn't the awareness of
Houston Lighting & Power cfficials who have
responsibility a2t the time of Kay 7, 8, 1981,
responsibility for reviewing the Quadrex report, the
responsibility for reviewing the Quadrex report, isn't
the awareness of those officials c¢f procedures usually
reviewed -- usually used to review matters such as that?
And discrepancies, if zny, frem those
procedures which were actually followed with regard to
the Quadrex report; isn't that fairly relevent both to

&
né to the epecification that

JUDGE BECHECEFER: I realize that.
MR, AXELRAD: Certainly, knowledge of

g;ocedures would be relevant. I think that the extent to

(a7

which the vice-rresident of nuclear engineering an
construction is specifically aware of every document and
every procedure as opposed to being generzlly femiliar

with the procedures that are implemented and the general

-~

objective of the procedures and the general need to

TATE REPCRTING SERVICE, 498-8442
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satisfy NRC requirements, certainly those are relevant
matters.

And Mr. Goléberg was cross-examined at length
on that subject and his cross-examination is the best
evidence of Mr. Goldberc knows or doesn't know on that
subject.

Now, whether any infirmity, again if the Board
perceives it that wéy, any infirmity that Mr. Goldberg
may have had in his knowledge of those procedures,
vhether that has -- provides any basis for having Mr.
Rebertscn testify, that I éon't -- I édon't perceive that
connection &t all.

So certzinly lir. Rcbertson should not be called

hacrure of thzt rezson. And as to vhat Mr, Pohberteon's

knowleége is of the procedures back in 1281, that is not

& rezcson fc¢
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other reason, if lr. Sinkin, putting that matter aside,
has an appropriate basis for calling him that's
consistent with the specification of issues that he
provideé@ to this Boarcd, specificatiocn of testimony,
provided to this Boaréd, then he micht be guestioned on
his knowledge of that procedure at that time.

But that's a conpletely different question than

whether that should provide a basis for calling him,

TATE REPORTING SERVICE, 498-B442
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Eave I answered the Chairman's question?-
JUDGE BECHHOEFER: Not completely, because his

knowledge of procecdures would seem to be comprehended by

the description that Mr. Sinkin already provided.

His

participation

participation

in the review certainly includes his

with certain knowledge of how reviews are

conducted. I can't see why they're different.

MR. AXELRAD: MNMr, Chairman, I understand. I'm
not suggesting that a2s to his knowledge of the procedures
on May of 1981 if he is called that he cannot be
guesticned on that. What I am disputing at this point is
what I understood to be the thrust ¢f what Fr. Sinkin wvas

arguing, is that because he, lr. Robertson, has a unigue
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for calling him.
Anéd what I'm saying is that is not the basis

- Lot o - ¢
he sets forth in his epec

or

+

r

cetion ¢f issues., He

™

didn't say we should -- I want to call ¥r. Robertson
because I want him to testify with respect to the
procecures and that is a unique knowledge that he has to
provide that 1s not being provided by any other witness.
JUDGE BECHHOLFER: VWell, isn't that just sort
of naturally compreliended within the terms gquote "events

surrounding HL&P's cdecision to report only three

findincs" end quote?
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MR. AXELRAD: No, I don't believe so. He is
calling Mr. Rcbertson to test his recollection of the
events surrounding HL&P'é decision, and to see if their
recollection of the évents coincides with the testimony
provided by Mr. Goldberg.

It's a far stretch from thcse statements to say
that he was calling lr. Robertson to test his knowledge
of the procedures and to see if that knowledge of the
procedures coincides with !Mr. Goléberg's knowledge of the
procedures. I don't believe that at all.

You'll have your turn, Mr. Sinkin.
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don't you preceed with proceeé with your statement,
because of sort cf interrvpted vou 6789, »

MR AVRIRAD.

-~ - - . v sk &) DAamw
R AXELN ot ne mgke sure that the Beard

-

understands, I am going through these items because I'm

trving to ezplain that they are not approvriate bases for

Mr. Sinkin is arguing that those are basis for
not quashing the subpoenas. These are the reasons why
this particular witness shoulé testify., ané I am
explaining, trying to explain to you, why these
statements do not provide that type of basis in light of
the duplicative and cumulative test and in light of the

narrow specification of issues which he had previously

TATE REPORTING SCRVICE, 498-8442
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provided.

Next item, if I understood Mr. correctly, was
whether -~ Mr. Goldberg was asked if he had discdésions
in 1981 with Mr. Jordan or Oprea; he did not, but said he
may have had such 5 discussion with Mr. Robertson. And
lir. Robertson's sworn statement so said.

Now, again, the events around lay 8th do not
include the discussions which Mr, Goldberg did or did not
have with Mr, Jordan or Mr. Oprea. And if lir. Sinkin had

intended to include within that the discussicns with

ty

respect te Mr. Rebertsen a2s he has hirself indicated, he
knew that all aleng from the sworn statement that lr.
Rebertscn had provided in 82-02 ané that woulé have been
or should have been included in hies specification of
iesuves.

Finally, lMr. finkin peinte to an alleged
conflict in the recoré., As I understand it, Mr. Sinkin
recollects that MNr. Geléberg saié that in the afternoon
of May 7th, he met with Mr. Stanley and Dr. Sumpter and
that a2t that time, Robertson was with Brown & Rcocot and
for the life of me, I'm not sure I understand what the
discrepancy might or might not be.

But whether or not lir. Robertson was with Brown

& Root in the afternoon of May 7th, !r. Goldberg has

himself, in the courcse of his testimony, further

TATE REPORTING SERVICE, 498-8442
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explained that he wasn't sure whether that meeting with
Mr. Robertson -- with Mr., Stanley and Dr. Sumpter took
place in the afternnon or shortly after the morning
meeting at Brown & Root.

The discrepancy, if any, that exists in that is
surely with respect to in a relevent matter and provides
no basis at all for calling Mr. Robertson.

REIS: Mr. Chairman, in view ¢f the hour =--

I thought Axelrad was through.

AXELRAD: I just have one --

. BECEEOEFER: ai 3 juestd to ask

you, else. In meking your comments,
vou elaporate, wvhether the statement that lMr. Robertson
chould testify cuote "regarding his role ii: the decision
makin rocess 1péing which items in the Juadrex
report woulé be notifieéd to the lluclear Regulatory
Comission @ wvhether the Quadrex repo>rt has as 2
wvhole would be turned over to the ASLB, that statement
there has no confining dates. Do you think, or not think
that that statement wouldn't be clearly covered some of
the additional items Mr. Sinkin menticned, even if they
would not be included on the llay 7th and B8th discussions?

MR, AXELRAD: I'm sorry, where were you reading

from, lr, Chairman?

TATE REPORTING SERVICE, 498-8442




JUDGE BECEBHOEFER: 1I'm reading from.
MR. SINKIN: 1It's the identification of
witnesses.

JUDGE BECHEOEFER: CCANP identification of

witnesses provided to the Board and parties by letter

dated June 13, 1985,
MR, AYELRAD: Mr, Chairman, I regard the

operative document &s being the specification of

W W ~N O » s W N -

testimony sought from CCANP witnesces which was filed by
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CCANP on June 26, 1985, were the Board specifically asked
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geeking and the vhy he thought the witnesses would

[
w

testify
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oEoNNPPED, Diche Vou ouonted me to the
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That's what I meant. That's one ¢f the two, that's tne
firet of the two.

'R, AXELRAD: Okay. Put taking intc account in
the sense that the second one was narrowing the first
one, the a second one had -- it's not everything in the
firet plus everything in the second. That's my peosition,
lr. Chairman,

JUDGE BECEHOEFCR: OkKkay.

MR. AXELRAD: Ee has not provided anything in

the second document which provides any justification for

TATFE REPORTING SERVICE, 498-8442
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anything that's in the first document that's beyond what
was in the second document. He really has not provided
any justification for what's in the second docﬁment, let
aloné for what's in the first.

I woulé like to just briefly summarize my
position with with respect to Mr. Robertson, you have had
two people active with respect to what hazppened on May
7th and May &th.

Mr. Sinkin wants to produce a third one without
giving you any reason to believe that you're going to
hezr from the thiré one anything different than you've
heard from the first two and his argument was if there
wvere six them sc¢ we nmight zs well as hear the third.

I agsume if :ﬁere was six, we'd hear from six,
Obvicuely there is a record tc be protected here, there
ig & matter ¢f how protracted you want the hearings to
be; how many times vou feel yocu need to hear the same
kind of evidence from additicnal pecple; it's obviously a
judgmentzal call; we sincerely believe that you need to
hear it only frem two.

It's cbviously going to be your decision
whether you want to hear if from three without any
indication from Mr. Sinkin as to why credibility is in
fact an issue or why he wculd expect that the third

witness would testify any differently than the first twe.
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JUDGE BECRHOEFER: Mr. Reis.

MR. REIS: I wanted to séy in view of thé hour
and the staff haé an argumént, too, on its witnesses, I
don't think there should be second rounds on these
things. And I want to make -- I want to make a very -- I
think that we could be here, we'll be here tomorrow
morning if there is going to be continuved argument. I
think the Board has to say cone round and that's it on
each witness.

MR. SINKRIN: Then I think as the ~-- As the
preponents, we get to co last?

IiR. REIS: Well, I mean everyone,

IIR. SIFRIN: There's another prceblem with what
2've reised, Nr, Rele, =2nd that there 2re other items
that I wanted to bring up that are in the testizony today
which I have been reviewing.

MR. REIS: BEe had hif opportunity,

JUDGE BECHEOFER: Mr. Sinkin, we don't think
you shoulé have anything mcre to say on this because
ve've decided not to quash the subpoena for lir.
Robertson., So I assume you don't have to say anything
more about that.

MR, SINKIN: That simplifies that.

R, AYELRAD: MNMr. Chairman, I would 1fike to

have one clarification, though. The testimony of the

TATE REPORTING SERVICE, 498-8442
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subpoenaed witness is going to be limited to the matters
covered by the specificafion of testimony that was filed
en June 26th. It was very clear in all dur minds, I
believe at the time, that we were providing our
testimony, we meaning the Applicants and the NRC staff,
were providing their testimony, prefiling it that day,
and in essence what Mr. Sinkin has to do on that day, on
June 26 in his specific indication of testimony, was to
essence identify the case he was expection to draw out of
these people.

I think it's going tc be incredibly unfair if

wve're now going to permit iir., Sinkin to broaden what he

prefile testimony. So I hepe the Bearé wil) rezffirm its
ruling that the limitation of testimeny will be to what

is snecified in that Socument.

rr
o
- g
'}
(23

Now, we may have zrgumente as to whe

"y

document includes or does nct include.

(No Hiatus.)
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MR. SINKIN: I think we'd better do that up
front rather than wait till the witness is here and
wrangle. The --

MR. REIS: Wait a second.

MR. SINKIN: The specification of testimony
for Mr. Robertson addresses to test his recollections of
the events surrounding HL&P's decision to report only
three findings of the Quadrex report to the NRC. Well,
the events surrounding that are Robertson's involvement
in a process by which decisions were made whether to
report findings to the NRC. The process began when he
first learned about the Quadrex study. It continued
through the meetings, since one of the issues in this
proceeding is the drafte of the Quadrex report and
whether they should have been sent to the WRC, and it
continues through his discussions with kr. Goldberg
after the three reports had been made on whether further
reports should be made and that's where it concludes on
that aspect.

There is then an investigation by the NRC
seeking information and a question arises will HL&P give
the Quadrex report to the NRC investigators. Mr.
Robertson plays a role in that decision and that's his
final act as far as we know in the scenario of the

events surrounding HL&P's reporting of Quadrex report

TATE REPORTING (713) 498-8442
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1 findings to the NRC. That is the case we intend to ask

@
N

Mr. Robertson about.

3 We have given some specific examples and I

B would be happy to provide the Applicants with other

5 specific examples of where testimony from this

6 proceeding has raised questions Qe intend to ask Mr.

7 Robertson. But I think they all fall -- well, I'll save
8 those,. We'll see. Maybe we'll argue as to those as to

9 whether they fall into this ambit.

19 But that's exactly what we want from Mr.
11 Robertson, his involvement in this entire episode.

iy 12 ' MR. REIS: m.' Chairman, I think the only

b 13 | thing =-- I agree with the 2pplicant that we. all were
14 proceeding on a supposition that cthe specifications,
15 { however narrow or broad they may be, are the only thing
16 | that these witnesses, whether they be staff witnesses or
17 Applicant witnesses, can be guestioned about. But I
18 don't think we can deal with this in the abstract by an
19 argument now. We have to wait for the guestions. And I
20 would suggest we wait for the guestions.
21 The only thing I would say to the Board is,
22 yes, the test of whether they will testify, reaffirm the
23 test as to whether they will testify as to the last

. 24 matters that CCANP said he would seek ce have them
25 testify about. 1In other words, the filings of the 26th

TATE REPORTING (713) 498-8442
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MR. SINKIN: I would urge the Board to resolve

this issue now or we're going to spend the entire
hearing wrangling over every question.

MR. REIS: It can't be resolved.

MR. SINKIN: The phrase is to test his
recollection of events surrounding HL&P's decision to
report only three findings on May 8th. I have defined
what I see as those events that Mr. Robertson was
involved in. I would urée the Bocard to say that they
see that &s the purpose for which he's being called to
testify as to those events, from the time he got
involved to the time the NRC investicators came ana
asked to see various documents.

MR, AXELRAD: Mr, Cha2irman, the Board will be
able to make that decision and any other decision in
light of any testimony sought by Mr. Sinkin at that
time. I don't believe that we can possibly spend the
rest of the afternoon and get to the NRC staff witnesses
if we're going to be arguing matters of interpretation.
We can interpret it at that time., All I want to do is
make sure I did understand the Board that the June 26
document was the operative document.

JUDGE BECHHOEFER: I think the Board wants to

make clear that it's the two documents. I think that's

TATE REFORTING (713) 4%8-8442
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what we said at the prehearing conference. We did not
necessarily mean that the later specification would
supersede the other. It would give some specific
examples which was to help us with decisions of this
sort., If the two documents put together -- and I
thought we said that at the prehearing conference, in
fact, you guoted me.

MR. SINKIN: That is exactly what the purpose
of the document, the second document was, was to give
you additional information so you could decide whether
to guash these subpoenaes.

JUDGE BECHHOEFER: Right. We have always had
in mind anéd we've always locked at both documente to
determine the scope of what you hope to obtain from your
witnesses. So, wve -~

MR, SINKIN: It would seem to me, Mr,
Chairman, that on each of these arguments, in document
one I provided a sufficient ground for the subpoena to
be issued. It was issued. Document two I provided a
greater specification to help the Board decide whether
it should be quashed. So, in any argument they both
have to be together.

MR, REIS: Mr. Chairman, the Board has ruled
in Mr. Sinkin's favor. I don't know why he's still

arguinag.

TATE REPORTING (713) 458-8442
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JUDGE BECHHOEFER: We've ruled in your favor.
Don't shoot yourself in the foot. You've won already.

MR. SINKIN: 1I'll try not to.

Should I move on to Mr. Powell now?

JUDGE BECHHOEFER: Yes.

MR. SINKIN: On Mr, Powell, as I stated
earlier, in the period from January 1, 1981 to October
1, 1981, Mr. Powell was team leader of nuclear licensing
for HL&P and that that is a Kkey compconent of the HL&P
operation that interfaces with the NRC and makes sure
that tye Applicants are complying with the reguirements
of the NRC in their activities.

Mr. Powell.as chairman of the Incident Review
Committee got involved in the Quadrex report it turns
out now on two occasions. One was the earlier error in
the cocde problem that the Incident Review Committee togk
up and decided was not reportable and the other is the
later review of the three findings.

Actually he meets with Mr. -- he meets with
the team of three reviewers on May the 8th for a brief
period of time, gets some information from them about
Quadrex, about the three findings and then later
convenes various Incident Review Committee meetings to
review those findings.

One of the things that we note in Mr.

TATE REPORTING (713) 458-8442
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We asked Dr. Sumpter whether one of the
particular documents wiich recorded an IRC determination
not to report was an example of how the IRC would deal
with such an item and he confirmed that it was. But Dr.
Sumpter was not directly responsible at that period of
time for that function.

Now, will the Applicantis object to our using
the testimony already in the record or which could be
provided by Mr. Wisenburg perhaps as to what the
procedures were in May and June, '8l, IRC procedures?

MR. AXELRAD: We may be talking about two
different things, Mr. Chairman, so I'd like to make sure

t the

I understand. One is that my reccllection is th

13

procedures that were in effect at the time, that's with
the memcrandum on tep ©f Mr. Robertson ané lMr. Barker or
yice versa, that is an exhibit before you and that is
obviously the procedures that applied at that time. So,
there's no gquestion about that and I assume that the
Board is not referring to that particular document.

What I asgume you're referring to is the
testimony with respect to how the IRC documented a
decision of non-reportability in one particular
instance, the testimony that Dr. Sumpter gave with
respect to these two memoranda.

JUDGE BECHHOEFER: That's correct. We would

TATE REPORTING (713) 49€-8442




f..

1@
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

12972

like a record to show what the procedures in general
were for that type of thing back in 1981, May 198l.

MR. AXELRAD: Yes. Mr. Wisenburg, who will be
testifying with respect to the current procedures and
how they deviate from previous procedures, will have
sufficiently reviewed the records of the company and
he'll be able to testify on the basis of his review of
those records what the procedure was then, how it is
now. So, Mr. Wisenburg will be able to testify as to
that subject.

JUDGE BECHHOEFER: I Kknow we asked Dr.
Sumpter. I'm not sure he's the person to provide the
best, quote, best evidence. He certainly was
knowledgeable.

MR, AXELRAD: You'll be able to cet additicnal
information on that subject from Mr. Wisenburg.

JUDGE BECHHOEFER: OKay. Now you can =--

MR. AXELRAD: I don't have much to add to what
the Staff said in response to Mr. Sinkin's argument.

I do think this is the classic case where a
record should not be burdened with additional
duplicative and cumulative testimony with respect to
uncontroverted matters.

On page 9 of our response we identify all of

the matters that we believe are in the record on that

TATE REPORTING (713) 498-8442
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subject and are presently uncontroverted. We would, in
fact, be willing to stipulate to those matters.

There is no reason at all for any of the iteas
that Mr. Sinkin has cited as to why additional testimony
is needed. Everything that he wants to prove is in the
record. The one instance when during the course of a
Quadrex review an item was identified with sufficient
specificity to be reviewed by the IRC, it was reviewed
by the IRC. That has nothing to do with the review that
was done of the Quadrex report.

Ané, in any event, the facts are clear, the
IRC was not used in the review of the Quadrex report.
That reviéw wvas conducted by & three-member review
team., And the facts are clear that the chairman of the
IRC reported those three items to the NRC at whose
direction he reported them on.

And the record is also clear that those items
were subsequently, two of them were subsequently found
to be reportable and continued under the reportability
process and one of them was found to be not not
reportable and was withdrawn. And Mr. Sinkin had ample
opportunity to cross-examine anyone he wanted to on
those subjects and there's nothing in the record that's
in issue on theose subjects.

MR. SINKIN: May I reply, Mr. Chairman,

TATE REPORTING (713) 4£98-8442




briefly?

JUDGE BECHHOEFER: Yes.

MR. SINKIN: PFirst of all, in the
specification -- the stipulation form of page 9, let's
say page 9 of the Applicants' pleading, there are two
items that are, in fact, in controversy which we now
know. Number twc states the portions of the HL&P
procedures providing for the determination of
reportability of deficiencies by the IRC were not used
in the review of the Quadrex report.

Well, we know that at least in one instance

they were used. So, that is not an accurate statement

because the review wae made of the computer error -- I
mean the code error.

Secenély, the item 6 says neither the IRC nor
its individual members reviewed the Quadrex repcrt to
determine its reportability other than the three items
which were reported by the NRC -- to the NRC by Mr.
Powell on May 8th, 198l.

As I stated in my reasons for calling Mr.
Powell, there is tangential evidence that the IRC
reviewed findings other than these three findings and
that is one of the key things that we would like to ask
him about.

MR. AXELRAD: Mr. Chairman, if I could respond

TATE REPORTING (713) 498-8442
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very briefly. There are two statements that Mr. Sinkin
has made, one of which is false and the second of which
I do not understand.

The first item was that the code guestion was
an item in the Quadrex report that was ;eviewed by the
IRC. The testimony made very clear that that item, that
guestion came up before the Quadrex report was ever
issued. That item was not reviewed by the IRC as part
of the review of the Quadrex report. The facts are
guite clear that the Quadrex report and no portion of it
was reviewed by the IRC.

And when he alludes to at least tangential
evidence that they reviewed scmething else in the
Quadrex repert, I'd like to know what that evidence is.
I haven't heard any tangential evidence.

MR. SINKIN: Okay. 1I'll give it to you.

I1'd ask that this be marked as CCANP 99 for
identification.

MR. REIS: Mr. Chairman I object to this
process., Let's move on with this thing. We've had
arguments from both sides. We're going to a third
counter rebuttal here and it is time that the Board
rule.

MR. SINKIN: This is a critical point in the

argument, Mr. Reis. I think it's worth a few minutes.

TATE REPORTING (713) 498-8442
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MR. REIS: This is not critical.

MR. PIRFO: We object to his marking this for
identification. You don't do that in an argument on a
motion to guash a subpoena,

JUDGE BECHHOEFER: We won't mark it at this
point.

MR. SINKIN: I wish you'd hold on to it,
please., I was doing that to make sure it would stay
around,

MR. AXELRAD: This is the follow-up of one of
the three items that were notified to the NRC.

MR. SINKIN: All right. Just a moment, Mr.
Axelraé., If we read very carefully the second
paragraph, it states that, "During a recent technical
assessment of Brown & Root, several concerns were
identified regarding Brown & Root's approach to computer
program code verification. These concerns are that many
of the Brown & Root computer codes that are presently
used are unverified at the present time and the
possibil ity exists that their use on STP might result in
an inadequate design. In addition, the verification
program for a particular code lacks visibility to the
user, " we think that was the reported finding, "to the
user as to whether or not the program versions of the

code in use have been verified. Lastly, there are some
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concerns as to how computer codes are controlled by

Brown & Root procedures with regard to safety-related
applications. "

Am I misunderstanding and do you want to
clarify?

MR. AXELRARD: Yes, this is all one in the same
item. He discussed the various aspects that were
troublesome and these are the three matters that were
carried through in the review of this item that was
notified to the NRC.

MR, SINKIN: Well, I would point out, Mr.
Chairman, that the response of the IRC -- hold on one
second. |

MR. PIRFO: Why is the response of the IRC
relevant? That's what I 60 not uncderstand and which Mr.
Sinkin has failed to say.

MR. SINKIN: If the IRC reviewed other than
the visibility notification which is what they notified
the NRC about was the visibility, whereas this document
distinguishes three different findings, one is
visibility and there's two others, if the IRC reviewed
something other than what was notified to the NRC, then
we have a different situation. And I think this
document brings =--

MR. PIRFO: What is the showing of relevance

TARTE REPORTING (713) 458-8442
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here? It escapes me.

MR. SINKIN: 1If the IRC reviewed something
other than what was notified, then we're already at the
point where the decision on what should be notified to
the NRC is potentially reportable involves a new group
that wasn't previously involved and that's the IRC.

JUDGE BECHHOEFER: The Board has agreed that
we will gquash this subpoena.

We don't read this document, by the way, as
referring to anything other than one deficiency which
was reported tc the IRC. Now, that's not a final ruling
en it if we shoyld be asked tc rule on that document
later. But for purposes of the subpoema at least, we
don't think it would warrant --

MR. SINKIN: MNr. Chairman =--

JUDGE BECHHOEFER: Anyway, we've decided that
one. Why don't you proceed on the third one, Mr.
Poston.

MR. SINKIN: Okay. I do want to do something
as an offer of proof at this point in the record just on
this --

MR. PIRFO: The ruling has been made.

MR, SINKIN: I understand. 1I'm not rearguing
the ruling., I just want in the record =--

MR. PIRFO: This is not the point to -- we're

TATE REPORTING (713) 458-8442
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{b 1 arguing a motion to gquash subpoenas. We don't have a
2 witness on the stand. We're not in evidentiary
3 hearing.
4 MR. SINKiN: Okay. Fine. Fine.
5 Mr. Poston, as I stated is the chairman of the
6 Incident -- yeah, I wish -- chairman of the management
7 committee. And, as we stated, we wantei to call him
8 regarding the deliberations of the manayement committee
9 in relation to the Quadrex report and what was said and
1e by whom.
1l | We already have -- we have these very sketchy
‘a 12 ' minutes of Mr. Thrash that raised certain quest:ions
. 13 about whether Mr., Goldberg sai;i he'd have to report all
14 of the most serious findings to the NRC, whether Mr.

15 Golcdberg refused tc turn cover the report to the NRC,

16 And we have Mr., Goldberg saying he doesn't recall saying
17 that he was refusing to turn it over to the NRC. And we
18 don't feel that these particular documents give us =--
19 provide in the record sufficient information to know

20 exactly what Mr. Goldberg said and that the calling of

21 Mr. Poston can certainly clarify those matters.

22 He does provide in a more general sense the

23 unigue perspective of an outsider in not being inside
‘ 24 Houston Lighting & Power or Brown & Root, but rather

25 gitting on the management commi.tee and reviewing their

TATE REPORTING (713) 498-8442
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work. But he is well-informed about their work at the
same time in that he did sit continuously on the
management committee and continues to do so.

Since the -- we also raised the issue earlier
of the management committees oversight function as it
relates to 50.55(e) responsibility. We know that they
did discuss Quadrex and whether it should be turned over
to the NRC, that Mr. Goldberg apparently said he was not
going to, but the management committee made no effort to
overrule him,

The Applicants argue that they don't have the
expertise to make that kind of decision. I think that's
more of a £inding than it is a reason not to talk to
them., If they lack expertise, that may reflect on their
competence. They can certainly go cut and bring in a
consultant to help them understand 50.55(e) if they
don't understand it now. But we may well find that they
do understand it and incorrectly applied it in this
situation. ’

The Applicants have argued on page 6 &nd 7 of
their motion that whether Quadrex was viewed as a major
problem by the management committee is irrelevant to
this proceeding. I think that will very much depend on
how the management committee viewed it as a major

problem, If they viewed 1t as a major quality assurance

TATE REPORTING (713) 498-8442
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problem as copposed to simply a productivity problem, you

might well have evidence that should have indicated to

Mr. Goldberg or others that the report should be turned

over to the NRC if the management committee itself
didn't have the expertise to understand that.

The Applicants, by the way, in their motion to
guash do state correctly that the minutes available
reflect Mr, Poston's gquestions whether Quadrex would be
turned over only once. I do remember saying that he
repeatecdly guestioned it., And I can only imagine that I
momentarily confused the line of question immediately
above him which is Mr. Hancock which led up to Mr.
Poston, then asking Mr. Eancock are you going to turn it
over to the PUC. Then he asked are you going to turn it
over to somebody else, I forget. He asked at least two
gquestions as to whether it was going to be turned over
and then Mr. Poston asked the third guestion as to
whether it was going to be turned over.

That was the repetition that was in my mind.
We certainly do reject Applicants characterizing that
statement by CCANP at the time as a lie. I think that
was simply confusing Mr. EHancock's questioning with Mr.
Poston's questioning.

(Noe hiatus.)

TATE REPORTING (713) 498-8442
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By the way, we do feel very strongly that the
oblications of McGuire apply to this management committee
as well., 1It's not just 50.55(e). They are the
hpplicants., So if tne Applicants have an obligation
under McGuire, the management committee does too. I
ihink I will stop there, Mr. Chairman.

JUDGE BECHEOEFER: Il'r. Reis.

MR. PIRFO: Ae ve've stated, we have no
position with recard to lr. Poston.

JUDGE BECEHOEFER: Nr. Axelrad?

NR., ANELRID: Well, I know it's cetting lete,
but I really should teke just & few minutes to ¢go through
these items cne by cne with respect to lir. Peston.

JUDGE PECFPORPER: You nicht start out by
asking -- by eiplaining hov else can ve get the
information concerning the June 28,
committee vhere !r. Poston ig reportedly ~=- reportedly
said somathing about providing copies to intervenors and
the witnesses have not been able to -- and the witnesses
have not been able to respond to what that meant.

It's a gquesticn I asked and the -- lir,
Goldberg, at least, was not able to even remember that
that subject was discussed. That ieg of course attributed
to ilr., Poston. And that is in one of the meetings, one

of the documents that CCAlNP previously decicnated as one

TATE REPORTING SCRVICE, 458-8442
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that they wished to question Mr. Poston about. So you
may want to address that directly.

MR. AXELRAD: Yes. Well, I have jdst two
answers to that. One ié lir. Goldberg did not reczll but
he gave you his recollection of what happened at that
meeting; I believe lir. Jordan waes at that meeting, he
appeared and no one asked him., Mr. Oprea will be
appearing. I'm not sure whether he has any recollection
of what happened a2t the June 26th meeting, either. I
woulé urge the Becaréd to consider whether what was in fact

-~ e, a0l . 'S LT - -~ Y
er not saic with respect tc intervencre &t that Jure

O

cai
26 neeting, whether that is a material ratter that we

o samintT S diis £.¢ = e n . - £ &l " %4 -
that would justily an cfficial cf cne.cl the Xpplicants

te anoear,
- . .
It zppeers T us, at leist, to be very
Y A - e Y . \ i
tangantial, net to provide any reel light on the issues

te be heard before thie Board, and that it's not very
likely that anycne else woulé have & reccllecticn of what
hed happened four years ago with respect tc a matter
that's so slight in importance.

So I just don't believe that that particular
matter can form a basis for calling lir. Poston.

With respect to the cother matters as to which
lir., Sinkin relies, he firet arcues that Mr. Poston ghould

apperently be called tc testify with respect to what lir.

TATE REPORTING SCRVICE, 428-8442
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Goldberg said at the meeting of April 27th with respect
to reportability of the Quadrex report findings which had
not yet bien received; Mr, Goldberg explained is his
prefiled testimony why the changes in the definition of
"most terious"™ from what he haéd proposed on April 15th to
vhat they actually were in the final report would have
been the basis for any statement that zppeared in those
minutes; he Qas avezilable for cross-examination on that
subject and to the best of my recollection, Xr. Sinkin
did not have enough interest to even cross-examine him on

it.
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in the Xearing throughcut Dr. Sumpter's testirmony but 1

den't recell if he was acked zbout that subject.

And of course lir., Oprea can also be guesticned
on that subject when he appears.

Again, to us, it would eappear that calling Hr,
Poston would be cumulative and duplicative. As to
whether or rot the Quadrex report became 2 major problenm
recognized by the partners, I just do not understand lir.
Sinkin's arcument, to vhatever extent the managenment

committee hac problems with respect to the cost and

schedule of the project that is not a2 matter of any coreat
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interest to this Board. Quadrex repert list eleven major
problems, and I just don't see how that could influence
this Board's decision.

It appears to me to be completely irrelevant,
and that is of course a separate ground for guashing a
subpoena.

The final matter that !ir, Sinkin hzs raised is
whether the membere of the management comnittee vere
familiar with the requirements of 50.55(e) but took no
steps to independently assure that the decisions
regardine Quadrex were appropriate, that is really an
argument that ie vithout foundation and preposterous,

It is clear that under the license and under
the lIRC regulaticns, HLLP is the cnly cone of the
Applicants who has the technical staff or familiarity and
the responsiblility to meke those judgmente., It is
completely irvelevant to this proceeding what the other
Applicants may or may not have in the way of technical
knowledge; it is the competence ané character of ELLP
which is at is#ue here and ve're really, we would really
be ¢oing into quite tangential, peripherzl and irrelevant
matters to start exploring what the expertise is of the
other Applicants.

MR, SINKIN: Are you finished?

I'R. AXELRAD: Yes,

TATE REPORTING ECRVICE, 498-8442
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MR. SINKIN: 1If I could just respond very
briefly, Mi. Chiarman on that later point. Again, I did
provide the citation on the case that says co:owners are
co-applicants. I think Mr. Axelrad's argument would
indicate that if 2 co-owner of a2 nuclear power plant who
is not the managcing partner of the project haé a concein
about safety that the management of the project was not
adequately responding to a particular item, that they
would be relieved of responsibility because they lacked
the expertise to re-evaluate the decision of the managing
partner.

i1 con't delieve that that iec in any way in the
interest of the public hezlth &nd safety certainly and I
don't think it ie vwhat jie envionsed in the Muclear
Negulatory Commissicn rules and regulations. |

R, AXDLFAD: Hay I have just one sentence con
that subject. If Xz, Sinkin and CCANP had irtenced to
raise an issue in this proceeding that competence and
the actions of the other owners, they had ample
opportunity to do so many times throughout the course of
this proceeding. I think it is clear beyond a shaddow of
a doubt that throughout Phase I and throughout Phase II
what's been in question has been the competence of and
character of HLLP., There has not been a single scintilla

of evidence with respect to evidence with respect to

TATE REPORTING SERVICD, 498-8442
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competence and character of any of the other Applicants
and I think truly has lr. Sinkin has raised a red herring
before this Board.

MR. REIS: I just want to remind the Board that
there are some projects vhere there are 30 owners and
some of them have two tenthe of one percent of the
owvnership, and are we going to open all INRC proceecings
to lecok at what is the character and competence of each
of those many many ownere in many other cases.

IR, SINKIN: Except in this particular

)

srocecding, Nr. Cheirman, which is a2bout the Quacdzex
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Regulatory Commission.

I think if a member ¢f a management cocmmittee
of a project has such a2 guestion in their mind and it's a
sericus question, anéd the management of the project says
no, we're not ¢oing to de it, then they do have an
ebligation,

I don't care if they only have twc tenths of

cne percent. If they know of something that ¢ives them a
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safety concern that they don't think the managing partner
is handling properly, yes, they have 2 responsibility to
do scmething. And I would hate to see you say otherwise.

JUDGE BECHHOEFER: The Board has decided not to
guash that subpoena. Ilir. Puston will be called.

MR. AXELRAD: Ilr. Chairm;n, may I ask that the
subpoena, if it's not guashed, tc be modified to be
limited to the precise matters as to which Mr. Sinkin has
made any showing ¢f relevance and importance? 1

understand that the Board, from previous questioning, is

v hed ol
LR - W o

r

- -
intezrecsted, for ciumple, in z2sking

on or having

inr. Foston testily with respect to the events &t the

[ )
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-
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neeting cf June 2§
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o] rlier statenent.
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RiD: uncderetand,

JUDCE BECHHOZFER: As were two cother meetings.

MR, AXELRAD: Okay. Well, I wouléd like tc ask,
because I think it's important considering that this is
not even an employee of of EL&LP, he's an employee of one
of the co-owvners I woulé like tc make cure that we have a
narrow scope that he knows what it is he's going to be
testifying on.

Can we limit the subpoena, modify the subpoena

g0 that it zpplies only to the events at the neetings of

TATE REPORTING SERVICE, 498-8442
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April 27th and June 25th?

MR. SINKIN: I would object to that. I think
Mr. Poston éan be shown wh;t his probably glready has
been shown what is in CCANP's identificaticn of witnesses
ané specification of testimony sought from witnesses and
that is what we will expect him to testify about.

HR. AXELRAD: I understand that's lir. Sinkin's
expectation, But obviously when thie there is an
argument with respect to a subpoena, there are two events
which can take place as result of a2 that. The subpoena
car be¢ guasheé or the subpcens ¢czn e modified. 1It'c not
an all or nothiding situation and I woull assume that the
Boaré in ite deliberations understood that come cf the

mattare .
DR S - -~ -a s

or
H
'

0

'J-
)

they thought justified having
believe that they éidn't give the serme veight to sone of
the other matters thet lir. finkin must have ralsed, and
I weuld appreciate the Boaré's consideration of limiting
the subpoena to the subject matter of those two meetings.

IR, SINKIN: Mr, Chairman, I'm sorry to
interrupt. Could you delay your decision for twe minutes
while I go to the bathroom?

JUDGE BECHHOEFER: Haybe it will take that
long., Off the record.

(Discussion off the record.)

TATE REPCRTIMG SERVICE, 49R-B442
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JUDGE BECHHOEFER: The Board will limit it in
only one respect. We will delete the last item starting
with "finally in the June 26th memoiandum,' the last
sentence. But in deleting that, we will nevetthiloss
permit gquestioning on how familiar with 50.55(e) Mr.
Poston is; we don't believe that the management committee
has any independent responsibility, but to the extent
that comnittee made recommendations to lir. Goldberg or
cthers to either report or not report, we think that
might be relevant.

fo ve will 2llov cquesticning sleng that line

a

-

*

.

3
{45

Yy b Ao e mee b -
Cnﬁ) ' VR W Rl w ..
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e s way 4wt
!vus 6‘0‘; .:uuezle

©

.
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(&)
-

respongibility which ;e ¢on't think there is. Ainc I'm
erving 1 don't rememhar the liarhie Hill care that wvae
citeé to ue but I don't think it holds that., PRut I'éd
have (0 revievw it,

Anyvey, we are holdirng that that sentence it
out, except for explering !ir. Peosten's background,

MR, SINKIN: You said 50.55(e), are you
excluding NecGuire, that whole cdoctrine of the licensing
board?

JUDGE RECHEOCFCR: You can explere familiarity.

iR, SINKIN: Tramiliarity, that's all I'm
asking.

JUDGE BECHHOEFCR: e will not 2llevw to you

TATE REPORTING SERVICE, 498-8442
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explcre whether they have any independent responsibility
to they, themselves, tell us.

MR, SINKIN: I think that is a matter of law.

JUDGE BECHHOEFER: Ve don't think they do. So
now -- 80 we will limit it but only in that way. Shall
we go to the staff?

iR. REIS: The staff would like to -- wve
received HL&P's regquest and we'é@ like to lead off in
replying to it,

JUDGE BECHEOEFER:. I think that would be
sppropriste,

I would line the =-=- one second.

. Lol ad ~ L o8 I
:.T.. ...-IS: C\-;o:-; - :e‘:xhb::-
oUDED 2ulY: 1 vars worfering sbcut that.,
”~ Mrrry Al
JUDCE RECHUQEPER: Plezse be ture to cecver the

seehkse’
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.
"
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o
o
LA
12
fo
.
»
T
O
L
(23
~
"

statement to Concress.

IR, REIS: Right. As far as the staff would
like to start off talking about it., The first thing will
be &an analysis of the regulation, then a2 comparison to
the rules of -~ federal rules of civil procedure, then
the caszes on privilege and particularly involving
intra-agency memoranda and mental processee, then an
anelysis of the matters that CCAI'P wishes to seek from

each witness in an epplication of the law and then the

TATE REPORTING SCRVICI, 493-0442
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procedures, if they should be called.

Now this is a very important matter to the
staff and the staff will reserve any rights it might have
to appeal these matters to ask for interlocutory appezl
depending upon the rulings of the Board.

iR, SINKIN: Excuse me.

IR, REIS: As the Boaré =--

ER., SINRKIN: Excuse me, lMr. Reis. !lir.
Cheirman, I think we have abcut half an hour until we
adjourn., And it sounded like a fairly substantive
presentaticn by Nr., Rels. I'm wvendering if thie isn't
more appropriste for & brief or a motion to be {iled by
the NRC that we wculd all respond to the ninute ve
reconvenes,

iR, REIE: No. Ve're coming back in two wveels.
I'm going t0 put this in the record I vant to put thie in
the recoré now.

MR, SIERIN: Okay.

MR, REIS: As the Board has ruled, it is only
under 2,730(h) (i) =~

JUDGE BECHNOEFER: 720.

MR, REIS: 720, that's correct, instead of 730.
As a general rule, staff witnesces cannot be deposed cr
called for testimony unless they zare ro desicnated by the

staff,

TATE REPORTING SCZRVICE, 498-8442
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However, in the regulation, itself, there's a
provided clause that deals with exceptional
citcﬁmstances. Which says that in such instances, in
instances -- in instances where there's 5 particular NRC
employee who has directs personal knowledge of a material
fact not known to the witrecses made available by the
staff, the Boaré in its discretion could reguire thzat
witness to be called.

Now, the elements of that is that there be 2
nameé employee, that ne have direct personal knowledge,

“hug not matters lezrned from others and not even if
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and the Board has no jurisdiction or ability to cell him

to cther ratters.

- Lamb w P o
i «8CLE &G noe

| 3

Further it nmust Le as Lo raterl
opinion; facts not == and further it nust Le facis not
knewn to others. Purther, there are other limitations in
the regulation, itself, and that ceals with matters
relevant and not privileged.

I want to ocutline quickly the federal rules of
civil procedure, thouch they deal mostly with
depositions, they are meaningful here because the federal
rules of civil procedure has very similar language tc the

celling of covernment vwrites and vitnesses and that's in
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rule I believe it is 2€ -~ 30, federal rule of civil
procedure 30(b) (6); which indicates that corpbrationl or
government agencies may decignate people for examination.

I'd alsc like to call the Board's attention in
considering this to rule 26C3 that limits the matteres of
examination for deposition and recognizes that things
might be limited to written interrogatories.

Similarly, rule 32A32, the court can allow
depcsitions as evidence, anéd rule 33B, that the court can
allow the use of interrogatories as evidence and can

k| PN - - 2 .
allov zecrle to proceeld that way.

court cases 2pply similar matters as these in rules -~ in
YRCYS rvle 2.720(R)Y(54), e in eny motion, 2lE0, wa must
keep in mind the burden it cn the movant znd in this

intra-agency privilege, there's the privilege as to the
mental processes of an executive, and there's a privilece
as to investigatucw material that may be relevant though
it isn't exactly clear at this point. As to
intra-agenéy, it's important that there -- that advice teo
the exnecutive be free frcm examination g0 that pecple
will allow for the free flow of communicaticns %o

executives; thie is shown most estroncly in the HLRE

ATE REPORTING SERVICE, 428-0442
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MR. REIS: Not directly. But Mr., -- the
subject matter, the matters within it, certainly Mr.
Johnson and the other witnesses from the region will be
able to address. Mr. Sells can address the chronology
and what went on. The investigations that went on can
be addressed by Mr. Sells and Mr. Phillips.
Particularly as tc the other two memoranda cited, the
matters to Congress, we can get the direct material

facts.

™ 4
- -

m

communication to Congress is not the
direct materizl facts that we have here. And we are
putting in pecple who know the direct material facts.
Why should we put in someone or produce someone with 3
little knowledge when we're putting people on with much
nore direct knowledce con what happened. No matter wha
we look to for whatever it is, the other people have
much more direct knowledge of the facts and that's what
this Board is to look to is the direct knowledge of the
facts to make their determination of what happened. It
is the material facts, not only opinions and
recommendations.

Now, Mr. Dircks doesn't have direct knowledge

of the facts. I mean, just from his position he

wouldn't have direct knowledge of the facts. He doesn't

go out and look at things in the field.

TATE REPORTING (713) 498-8442
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JUDGE BECHEOEFER: Mr. Reis, can we take
official notice of this statement to Congress? I'm
assuming now that this one that we've been provided --

MR. REIS: You can take official notice of it
that it was given. There is no guestion that there was
testimony to Congress and in that sense you can take
official notice of it.

As for the truth of the matters therein,
although they were certainly believed to be true at the
time and there's no guestion of that, the truth of the
matters, you have to judge what happened and that you
are to judge from people,.fxom normal witnesses who saw
it, not from a2 statement made at & time when little wes
known and there was not as much known as later.

JUDGE BECEHCEFER: Vell, if we ghould agk --

MR, REIS: And a statement made --

JUDGE BECHEOEFER: I didn't want to interrupt
you. I had a question, but I didn't want to interrupt
yours either.

MR. REIS: What is your further guestion.

JUDGE BECHEOEFER: My further guestion is
could we gquestion the witnesses from Region IV or indeed
a single witness from headguarters at least on the
linkage which the NRC might have drawn back in 1981

between the Quadrex report and the earlier QA violations

TATE REPORTING  (713) 498-8442
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which were the subject of the show cause order as is
apparently drawn by this statement here?

MR. REIS: VYes, that's provided you could show
that they are the -- I mean, if they see that linkage,
you can ask them about it. If there was not a2 breakdown
of QA in regard to design, if that should be proven by
the factual matters, then, you know, there are problems.

Now, there is no gquestion -- there is also a
jurisdictional question, by the way, which I did not get
to, of vhether -- and I don't know =-- ¢f whether 720 H
itself allows you to pull people, it applies to the
executive director as well., It is not clear in the
,reculation, in the woraing of the regulation.

2lso, there is another guestion of whether KRC
employees --

JUDGE BECHHOEFER: I'm sorry. Would it apply
to Mr. Collins?

MR. REIS: Oh, I think you could ask Mr.
Collins these guestions.

I also think there is the very definite --
there is the question, and I'm not willing to take a
position on this gquestion on behalf of the Staff, but it
occurred tc me last night that can NRC employees be
guestioned in hearings on matters given in congressional

testimony or is there an immunity that applies to that

TATE REPORTING (713) 498-8442
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itself? I am not sure about that at all. And I would
have to consult on that.

But at any rate, to go on, there is no
guestion the cases also show that I've cited before that
the higher the official, the stronger the reguirement of
showing of need to have direct personal knowledge of the
facts. The cases indicate that.

Now, as to the congressional testimony, as to
the facts, we have witnesses. We have Sells, we have
Phillips, we have Taylor, we have Johnson, we have
Goldberg, we have Oprea, we pave others testifying as to
what happened. As to the mental processes of Mr.
Dircks, you just can't induire into it. I mean, these's
the Community Federal case, the Franklin National Bank,
Morgan 4, Carl Sykes, EPA versus Minx. 2nother one is
Montrose Chemical, case 491 Fed. 2d 63 at page 7f, and
that is whether it be the methods considered,
contributing influences, the roles of others, the
working of his own mind, you can't go into any of that
with the witness. Similarly, you can't go into what
evidence he had before him when he gave -- that led to
this testimony. And that's interagency communication,
Franklin National Bank, NLRB versus Sears.

As I said, Mr. Collins was first deputy

regional administrator and then regional administrator.

TATE REPORTING (713) 498-8442
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He accompanied Mr. Dircks when Mr. Dircks made this
testimony.

There are memos -- a memo from -- Mr. Sinkin
also wished to ingquire about a memo from Dircks to
Commissioner Bradford. When we look at the matters

attached to those, it's plain that either Mr. Sells, Mr.

Phillips or the people from the region can testify as to

all those matters to show the chronology there and the
truth or the lack of truth of thcse matters. They refer
to these very people.

As to the last memo, Dircks to the

Commissioners, similarly we have the witnesses here.

The Bcard can firsthand information, not thirdhand

(33

€

(18]

hearsay. Interpretations of events in the memo 1s
events in the memo attached -- from that memc from
Dircks to the Conmissioners is Mr. Sinkin's
interpretation and he is here if there is any matter
within his particular knowledge that the Board thinks
they need.

But those who are -- make conjectures are not
the best evidence. Again, there's no personal firsthand
knowledge and the unigue knowledge -- there has to be
unigue knowledge of the personal facts and that's shown

in such cases as we've cited many times, Sykes versus

Brown, Sweeney versus Bond and the others.

TATE REPORTING (713) 498-8442
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So, in sum, we feel that under 2.720, at least
as to Mr. Dircks, there is absolutely no basis upon
which you can call him because there is no matter which
you can inquire into as to him. The matters essentially
are privileged. As to any matters of fact, you have
better witnesses and they're being produced. They are
the ones with more firsthand knowledge.

Now, I don't know whether I should at this
point go on to my other witnesses. I can go on. to the
others and go through them guickly and spend more time
with that -- it will take me another five minutes to go

through the rest of them.

m
(83
i

KR, AXELRID: Shoulcdn't we take these cne
time, Mr, Chairman?

FR. SIRKIR: Well, they will onlv teke five
minutes,

JUDGE BECHHOEFER: For five minutes why don't
you go on.

MR. REIS: Okay. &As to Richard BEerr, CCANP 1in
its pleadings itself --

MR. AXELRAD: I'm sorry. I hate to interrupt,
but I really think that we should take up these
witnesses one by one. I think the arguments to each of
them are different.

He's now covered Mr. Dircks. I think we

TETE REPORTING (713) 458-8442
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should be able to speak on Mr. Dircks and Mr. Sinkin
should be able to speak on Mr. Dircks.

MR. SINKRIN: 1I'd prefer him to go ahead and
finish them and then come back to Mr. Dircks and start
there. At least we'll have an idea in the record now =--
that's what he wanted to do was put into the record now
what the NRC position was and I think he should go ahead
and do that.

JUDGE BECHHOEFER: I think we're going to have
to adjcurn befcre we finish all of the witnesses, maybe
not., I don't know.

MR. AXELRAD: Okay.

MR. REIS: As to Mr. Herr, as CCANP
recognizes, all richt, Mr. Pnillips has the facts that
he wighes from him, It wae 2 joint investigation that
he wants. No showing that there are other different
documents than Mr. Phillips asked for.

He mentions access engineering. There's no
showing that that's an issue.

Deficiencies are covered in the report. You
can't go beyond the basis of those reports. It's plain
there's both investigative privilege and the basis of
the others.

2gain, as to HL&P talks about whether a stop

work order should be issued, there's no showing that an

TATE REPORTING (713) 498-8442
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investigator Mr. Herr has any expertise. And

particularly in connection with Mr. Herr, I would call
the Board's attention to U. S. versus Exxon.

Donald Sells will testify as to myself.
Generally, I think any knowledge I had has already been
brought out from Mr. Goldberg.

John Collins, Eric Johnson was on
investigative report 82-02, he would testify he had more
firsthand knowledge.

As to interacency memoranda, we don't know
which ones. If they haven't been released, they are
privileged. There is also, as to some matters with Mr.
Collins as indicated oy Fr. Sinkin, there's
investigative privilege.

Conversations with HL&P can be gotten thnrough
HL&P and thus not otherwise available within the
confines of what is talked about in 7280.

There was no question that the reports were
turned over to the Staff when requested in August and to
the Board in September. There's just know facts there.

We know that there was an ingquiry if the whole
Quadrex report should have been subject to a 50.55(e)
report that was asked of them. There is no gquestion
that was asked of them. There's nothing more to be said

on that.

TATE REPORTING (713) 4£98-8442
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The preliminary conclusions of Mr. Collins
have no probative value. The guestion is why should the
Board judge now on what preliminary conclusions were
based on little evidence when the Board is getting much
more knowledge? It's on the Board to interpret the
regulations and the Board tc make the ultimate
determination here, not Mr. Collins. We shouldn't be --
foreclose ourselves from using the more knowledge here
and possibly looking back to the little knowledge that
micht have been had earlier.

The rest of what lMr., Sinkin seeks Mr. Collins
on is only conjectural and would be baszd on hearsay.

I want to point out in U. S. versus Exxon, the
court really ruled that you can't inguire into
individual agency employee's interpretations of
regulations.

And this argument =--

MR. SINKIN: Could you say that again? You
cannot inquire?

MR. REIS: You cannot.

As to Seyfrit, you certainly don't need both
Mr. Collins and Mr. Seyfrit., Reading both of them, it
seems very redundant as to any matter for Mr. Seyfrit.

As to the first matter that Mr. Sinkin listed,

HL&P's reguest to proceed with safety-related

TATE REPORTING (713) 4%8-8442
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construction, that's in the record. And the nature of
their requests and when they made them is all in the
record in the first hearings.

The fact that they knew or what they knew
about the Quadrex report in headguarters at that time
can come in through Mr. Phillips, Mr. Johnson and Mr.
Sells.

Whether there was knowledge of Quadrex would
influence a decision could not be inquired into in any
event., It's privileged and it's not relevant to the
issues here.

And as to the preliminary position of the
region to turn over tfie Quadrex report, certainly the
arguments I made as to Mr. Collins would be the same
here.

As to Mr. 5riskill, and I guess it's report
82-82 that they want Mr. Driskill on, Eric Johnson is
here as the witness to speak to that. The report speaks
for itself. There is investigative privileje and you
can't get impressions of people as to their -- the
workings of their mind, that's privileged.

Lastly, I want to say that if there are any
procedures for these people, and particularly as to Mr.
Dircks, the appropriate way to go is to have Mr. Sinkin

supply written interrogatories which we are willing to

TATE REPORTING (713) 498-8442
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answer. And I would ask you to compare Rule 26 C of the

2 Federal Rules of Procedure. Although it's a discovery

4 that the answers to the written interrogatories can be

5 put into evidence then.

6 It's appropriate to use written

7 interrogatories for examination of high government

8 officials, and that's in Kyle Engineering Company versus

) Rleppe, 602 Fed. 24 226, Peoples versus U.S.D.A., 427

10 Fed. 24 561, Capital Vending versus Barker, 36 Federal

1l Rule Decision 45, Wirts versus Lecczal 30, 34 Federal

3 rule, we feel that it allows a way to be used herein
|
|
|
|
\
|
|
|

P 12 Rules Decision 13, Sykes versus Brown, S0 Fecderal Rule
/
& 13 . Decision 77.
14 And let me say thet there are cases, and I'm
15 g not going tc recite them here, where this rule on
16 interrogatories of high officials even who don't have
17 firsthand knowledge even applies to the heads of
18 corporations. And I have three cases here if the Board
i9 wants them on that. Not only to government officials.
20 JUDGE BECBHOEFER: Do the Applicants have any
21 view on --
22 MR. AXELRAD: Yes, Mr., Chairman. With respect
23 to Mr. Dircks, our position would be that as this Board
‘ 24 is well aware, the NRC functions in essence through
25 either its regional offices or through the working

TATE REPORTING (713) 498-8442
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offices at headguarters, depending upon the subject
matter being loo}l 4 at.

The Staff is providing testimony from a number
of witnesses from the region. 1It's providing testimony
by Mr. Sells who is the NRC project manager at
headquafters &nd therefore is fully familiar with the
reviews that were being undertaken at headguarters. It
appears to us that that is ample testimony with respect
to the subject matters of the reviews of HL&P's actions

in the Quadrex report at that time. That it's very

doubtful that Mr. Dircks has perscnal knowledge, and

that the arguments of lir. Reis are very convincing.

- N

I would acdd cnly that it appears to me that®
if, as in this case, a high NRC official is testifying
before Congress on a general matter, he was testifying
at hearings on quality assurance in nuclear power plant
construction back in 1981, if the remarks that he makes
or whatever their base is, he has to be concerned about
if he says something he may be called by an intervenor
in one or many of the NRC proceedings all over the
country, that would obviously have a very chilling
effect on the ability of the NRC to communicate with
Congress., And I think this Board should be very careful

before it requires the testimony of Mr. Dircks.

I do want to respond just very briefly to two
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separate notes that have come up in the course of this

conversation. One is with respect to the Board's
mentioning of the possibility of taking official notice
of Mr. Dircks' statement. We would object very very
strongly to do that., It seems tc me that there is no
fact as to which the Board could properly be taking
official notice of under these circumstances. And if at
any point the Board is giving serious consideration of
that as a possibility, we would urge that they not do so
before permitting all the parties to file briefs on that
subject because I think that's very very improper under
these circumstances.

With respect to the sugyestion by kr. Reis
that perhaps written interrogatories may be a solution,
Staff. We have not reviewed whether that would be
appropriate in these circumstances. And similarly we
want to preserve our pcsition as to whether or not
that's an appropriate action to be taken at this time.

Discovery is long since over. We can live
with-Dircks not testifying. I think we can live with

Mr. Dircks testifying.

I'm not sure that we can except
anything in between that doesn't preserve the full
rights of the Applicants in this proceeding in this

licensing state,

TATE REPORTING (713) 45&8-8442
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As to various other individuals mentioned by
Mr. Reis, as to Mr. Berr, I would just bring to the
Board's attention that the specific investigation that
is mentioned in the request is investigation number --
that was reported in I&E report 81-28, that was the
subject of litigation Phase I, that was CCANP's
contention 1.8 A and B. Mr. Herr and Mr. Phillips, in
fact, both testified at that time and the particular
subject of that investigation which was litigated was
the alleged need for a stop work order in access -
engineering and the matters addressed at page 2276 of
the opinion on a partial decision. So, I really do not

think it's appropri

m

te to call NMr, Herr on this subject,

7ith respect to Mr. Collins and Mr. Seyfrit,
it appears to us that since the individuals in I&E who
have the firsthand knowledge of the facts will be
testifying, that there is no necessity for the Board to
call either Mr. Collins or Mr. Seyfrit. And similarly
with respect to Mr. Driskill, since one of the other
investigators is testifying, I don't believe that the
intervenor has made any showing that there is a need for
additional testimony.

JUDGE BECHEOEFER: Mr. Sinkin, can you -- in
view of the -- were you finished?

MR. AXELRAD: VYes, I am.

TATE REPORTING (713) 458-8442
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JUDGE BECHHOEFER: I'm sorry. Mr. Sinkin, you
don't have an awful lot of time.

MR. SINKIN: I Kknow.

JUDGE BECHHOEFER: Are there --

MR. SINKIN: Let me just try and touch a few
high points.

First of all, on Mr. Dircks, we have made
repeated offers to the staff to work out something less
than his being called. And I had the sense that
probably the Applicants would £ind that unacceptable and
I'm not surprised to hear that they have expressed that
possibility now.

. We would be happy to take the three documents
that we want in evidence and have Mr. Dircks specify
through an affidavit that he did give this testimony to
Congress and that he did write these twc memorandums to
the Commission that dealt with the Quadrex report and
leave it at that. I don't know that that's satisfactory
to all the other parties.

Well, let me say I would like a little time to
respond to all of the information put forward by Mr.
Reis before you make your ruling. This may not be the
time to do that. 1I'd certainly be happy to try and get
you something in writing before we reconvene a week from

now or eight days from now in response to Mr. Reis'
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remarks.

I don't know if Mr. Reis has =-- it looks
handwritten, I don't know if he intended to Xerox that
and distribute it or not. But we would like an
opportunity to review those cases and perhaps give you
our insights on the calling of these witnesses.

(No hiatus.)
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Again, we éon't -- mean to inconvenince lir.
Dircks. 1It's just in this particular event, he's made
some very striking statements that seem to stand in
contridiction to the current position of the staff, but
may well represent his early understanding of and view of
the Quadrex report &nd we think that's material to this
proceeding because we're looking at the 24 hour period,
vhich EL&P had to make netification.

We're not looking at what you thought after
yvears later of evaluatien. It's a case of first
impression: What do you think within 24 hours? And it

- - - =1 . 1 ! e . .- -
rnay be that iir. Dircks' vieve represent t

W

ksl ) . .
. I Gon't think !lr. Reis

directly represented that lir. Dircks had never seen the

g o Aoy -, - - - - sema1 A Jami mlas N ey &
Maadren report; and that he weouvld lack the ability to
s, S - S e - - - ~ esrshmmme ads qemep - posy e D § gy & By e e e
N S - _:uu-:;..k.’- - -~ -~ s S - - - - o - LT S | e - -

docunent or a quality assurance breakdown.

S0 I ==

I'R. REIS: I can make the representation that
"r. Dircke never saw the Quacdrex report.

JUDGE EZCHHOEFCR: Be that as it may, my

o

guestion to you is in view cf what !ir. Reis said, would
you -- I'm nct saying vwe would rule this way, but would

you be as satisfied with lir. Collins on that sudbject that
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you have raised for Kr. Dircks?

MR. SINKIN: Well, Mr. Collins mighf have a
different view than lr. Dircks and that's --

JUDGE BECHHOEFER: Well, given the fact that --
MR. SINKIN: I will fully expect that --
JUDGE BECEHOEFER: =-- that the steff has to
designate witnesses 2t least firsthand, is it not
appropriate at least to even though we wouldn't -- may
not rule richt now, isn't it clear that the staff is
saying that if anybody testifies on this subject, lr.

Collins should?

1D Ko d < - 2 -} v - .
MR, SIVEIMN: That may be vhet the staff is
- L - N IS - e . TR
savine, I weuls point ovt, Ur. ChHalrman =-
TP/ TR Mssee A enen s - 2 - b LIF S P
JUDCE RECEEQOCZFER: Under 720, cdon't they have

—
-

=)

is not simply as to facts, but it also raises the
guestion o the facts reflect cn the character and

competence of the company. Our argument with lir. Dircks

-

is obviously, if to the executive director cf operaticns
cf the !'RC, the Quadre:x repcrt revealed a pectentially
more serioue guality assurance breakdown at this project
than vas revealed in the investigation which led to the

oréder to show cause, that that cives you some way to
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measure the veight that should be given if. 1If you do
find that it should have been turned over, your next
question is they didn't do it, what does it mean about
competence and character.

Eere's the executive cirector c¢f operations for
the MRC saying this was a very serious document, that
gives you some measure on competence ané character.

So it's not just the facts, you're going to
have to make that second determination of what the facts
That's cne place

say about competence and character.

that lr. Dircke' testimony fits.

JUDGZ PRRECPHEOEPFER: Iir. Reis.,

s NS r., Cheirman, the only thirng I can
sav is that we're cTreducing reople vwhe examined the
Quadrex repcrt frem appoint of view of what cculé be
Yearned withir 24 houre, Ur. Dirche &ion't <o that.
e're vuttinc on the people wno can cive Thcc testingony.

JUDGE BICHHOCFER: Well, you're not puttine on
Nr. Collins a2nd Nr. Cellins, ycu said yourself, had some
knowledce of Yr. Dircks' statement, at least.

Pefcre we rule on Collins, €0 © hould we wait

"t
D]

to see what the other staff witnesses who know about this
subject know about how the statement to Congress got
generated?

I don't thirk any of them can

TATE PEPORTIIC SERVICE, 498-8442
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testify as to that, any ¢f them that I have designated.
I have to say very frankly that I cannot, that none of

them would be in a2 position to learn how the statement

was generated.

JUDGE BECEEOEFER: %Ycould you be opposed to

bringing lr, Collins con to testify only to that one
matter.

HR. REIS: I would have to think very very
carefully of the chilling effect this wouléd have on staff
testimony in Congress and vhether the staff is subject to
examination on matters they micht bring bhefore Congress

bl : . mi. ] :
n 8 licensing hearins. «nCs@ 6 8 > i gerigus

KB, SINKIK: Mr, Cheirman, are vou intendino to
hie questicn todayv?
JUDGE DICHHICEFER: ‘ha} r. Di
Dircke.

JUDGE EECHROEFER: I'm not sure we're going to
rule on anything else.

MR. SINRIN: Then I do have further response on
Mr. Dircks that rmay or may not be relev>nt to vour
decision. I had scrt of been holéing my tire esince lir.
Reis presented co nuch material. thought we might have

a chance to respond to lir. Dircks in more detail.

(Discuszion ¢cff the recorc.)
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JUDGE BECEBHOEFER: The Board has decided that
we can reach a decision on 2ll of them right now. And we
think the rule gives the staff a chance to designate its
own witnesses. And that for 211 of the witnesses,

exclude for the moment lr. Dircks and !ir. Collins, but

0

rr

excluding those for the moment, the staff is presenting
witnesses who can deal with all of the subjects specified
by Er. Sinkin.

If it shoulé turn out later that those

witnesses cannot deal with those subjects, we may

- - . e b 4 ma Y - ;- . '
reconsidar 22 to rarticulsr witnessee, Rpt ve wovleé give
& -~ re P ¥ . —-~ - P R -~ - o -~ -9 £ & b

Sl REESs VITReSECE 2 ChanCe L0 2CCreES €21 CL TA0Se

“ith resvect to iir., Dircks, we think that the

~ L% el ..-. - - - - L A’ - “ ve®
'-\..L-a..l.so prepte '....Es o 5 Lt e WME ::a.hy nwaeX WYL .u-Cy we

% - 1 - ) B ™ e 7 - i u - b ¥ - e .- 1I* »
woulc rule out r. L1rCis. @ TentactivedyY ThinK TRET l.

Cellins wouléd be necessary; we will entertain further
arguments from the staff why he shouldn't be called.
But we think that he may have information,
likely to have information that the other witnesses
addressed do not have. And we think the staff shoulé
produce either bring lir. Collins cn that one limited

topic, not on the linkage -- well, the general topic of

o

the statement to Congress, which the staff ecdvises he

TATE REPOPTIHG SERVICE, 492-8442




¢oes have knowledge of; if the staff has further
objecticns to that, we will hear those whether we come
back.

FMR. REIS: Okay.

JUDGE BLCEEOEFER: So that's our tentative
conclusion, that lr. Collins is the only one of the

Cesignated witnesses who woulé be necessary.

@ ~N O v & W N -

IIR. REIS: Mr. Chairman, let ne make clear,

\0

though, that I dié inquire whether Fr, Collirs wrote that

[
o

testimony, because I was looking for that. I know that

=~ t ™ .
on't know vho v

-

natters

thereir, because he was most involved, the one higher
cfficial.

JUDGE BECEECEFCR: He is the only cne that wve
see any need for cf the ones cesicnated.

IPow, if it turns ovt just for zn example, that
'r. Johnson can't answer certain questions that it

ir. Driskill coulé answer, it may be

necessary later on to call !r. Driskill. Ve don't think
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that will be necessary. MNr. Driskill, I guess was the
investigator; lr. Johnson Qas the superviscer who also
signed off on the report.

So we will presume that he has knowledge of
what went on in that investigation, or inspection as the
case may be. I forget. Dut B2-02 in any event.

So basiczlly, we think that is all we need
know at the moment.

IR, SINKIM: Mr. Chairman, I will just note for
the recoré that while the Applicants and the staff cgot to
make their arguments on the NRC witnesses other than lir.
Dircks, I never cct an opportunity to sga&y a single worc
about anyone but Mr, Dircks. I think that's not fair,
and I hope that if later cn I 22k that thece pecple de
celled, it will be taken intc account that I never got to
make 2n arcument aczinet the metion te not call them,

——— - —— -
v U -—C--A Visd i

based on the fact that the staff hes cCecignated witnesses
for all of the topics that you have specified. 1If they
can't deal with those topics, we have said that we will

consicder further whether the other peorle should be

rh

cealled. So I think the staff under the IRC rules, under
720, has the richt to cdesignete witnesses for particulear
topics.

That's all we're caying is that the stzff has

TATE REPORTINRG SERVICE, 498-85442




o

W ~N o u»U s W NN -

‘0

10
11
12

3

- e
" w

b
wm

-
o

18
19
20
21
22
23

-
<

25

13022

done so0 and that we're just -- we will see if thef &an
deal with it or not. But I think the rule ought to be
given a chance to work as it's writéen. So that's
basically what our ruling is.

So at this point, we will -- are there further
matteres that we have to take up before we come back; I
hope not. 2t thies point, we will 2djourn --

IfR. SINRIRN: I'm sorry, Mr. Chairman. I did
have cne final matter I wanted to bring up after we £ind
all ¢f this. Ve wculé cseek at this point for lr. Poston
& suksoeng ducees tecum that
bring with him to testify the managenent connittee
minu:eé nelé by the City of fan Antonio for the meetings

mk sl Ak Aha MismSr e wamard ssmm A e
& . Eests Jp wel e d mes - N g o8

- m - i | ~ = '
thet while Er. Thrash took notees =het incluced Quacrex
2 2 e y APy . 2 oy - B s ™ as ~ - 'S »
information, that inlormatien apparentliy Cdid neot enc up

in the final rminutes of ILL&P.
We think the -- that in itself savs something.
Ve think that when Hr. Poston comes, in orcder that he not

be limited to responding to what lir. Th

"

ash micht have

-

jotted down as opposed to written in £ull, that it would

im the minutes thet

=

be appropriate fcr him teo bring with

.

the City ¢f San Zntonio has on that meeting that sc that

about which weould not only assist

(&N

he can be questione

o]
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