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Dear Mr. Thompson: QN[ /1‘, lie (w0
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This letter is in response to your letter of Mgust 25, 1995, to Steven F. . /..o
Crockett of the Muclear Regulatory Cowmission’s Office of the General Cwnsef :
Your Tetter, writtern in behai7 of the National Mining Association (NMA), set )/ V7Y oy
forth the NMA members’ understanding of how NRC will apply the Timeliness in
Decommissioning rule (59 FR 36026, July 15, 1994) to uranium wills. Based on /4 [act Aéc
your letter, we believe there needs to be additlonal clarification of the NRC 2/ ¥
staff’s positions. Therefore, | have attempted to address the conclusions L L
highlighted in your letter by clearly restating the NRC's posxtmns The N ut e e
enclosure contains the clarifying information. >N S / 4 c{ / /

I hope you find that the information provided clmﬁe,}&r ﬁosifaéfn { Gudet
the 24 month time period for submitting notification fo NRC as required by the
rule, expires next August, it is important that licensees begin preparing

their requests if they wish to remain in standby status and not begin
decommissioning activities.

If you have any questions on the enclosure, please feel free te centact either
me or Mike Fliegel of my staff. 1 can be reached at (301) 415-7238 and Dr.
Fliegel can be reached at (301) 415-6629.

Sincerely,

Joseph J. Holonich, Chief

Uranium Recovery Branch

Division of Waste Management

Office of Muclear Material Safety
and Safeguards

Enclosure: As stated
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U.S. Nuclear Regulatory Commission Staff Response
to National Mining Association Comments on Decommissioning Timeliness Rule

Comment ]
National Mining Association (#WMA) Comment

It is NMA’s understanding that where specific license provisions
regarding the completion of decommissioning activities exist, or are
required in the future, these specific license timetables will be
controlling rather than the general requirements of the timeliness rule.

Staff Response
The staff agrees with this conclusion.

Comment 2
MMA Comment

With respect to showing that continued standby status is "not
detrimental to the envircnment® and is "otherwise in the public
interest™, NMA assumes that, unless a licensee plainly has failed to
fulfill its license requirements or has done so haphazardly (which would
presumably result in a pending or contemplated enforcement action), this
determination would be a pio forma exercise since the U.S. Nuclear
Reguiatory Commission must regulate «nd oversee 1icensees whether they
are on standby or not, particularly if licensees are being charged for
it. And, presusably, NRC would not have granted a license in the first
place unless these requirements were going to be met. To the extent
there are concerns raised by an extension, additional license conditions
could address any such concerns and provide NRC with the necessary
comfort level.

Staff Response

The staff believes there are a number of clarifications that need to be made
in response to this comment.

1. The standard requires a determinat.on that continued standby status
"...15 not detrisental to the public health and safety [emphasis
added]," not "the environment™ as stated in the NMA conclusion.

- The deterwmination is not a pro forma exercise. The licensee must show
that continued standby status will not be detrimental te public health
and safety., In a meeting held on January 10, 1995, and documented in
the NRC letter to James E. Gilchrist of the American Mining Congress
dated February 2, 1995, NRC stated that addressing this issue should be
relatively simple and straightforward. The licensee can reference the
safety requirements already contained in its license and NRC inspections
of its facility as the demonstration that it is maintaining an adequate
Jeve) of protection of public health and safety. We stated that NRC
envisions a relatively short statement from the licensee addressing this
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aspect of § 40.42(e). However, as was stated by the staff during the
January 10, 1995 meating, the review would invelve at a minimum an
evaluation of the license to ensure that all necessary conditions were
included and correct. The staff review was not characterized as a pro
forma exercise.

The determination that continued standby status *...is otharwise in Lhe
public interest® is separate from the public health and safety
determination. NRC stated at the January 10, 1995, meeting that the
licensee will have to discuss why its propesal to delay decommissioning
is in the public interest. NMA’s conclusion that unless a licensee is
not fulfilling its license requirements, the fact that it was originally
granted a license resolves this issue, is clearly incorrect for the
following reasons:

a. Properly fulfilling its license requirements is a necessary
condition for being in the public interest but not necessarily a
sufficient condition. It is not clear how the fact that a facility
is complying with its license leads one to conclude that continual
standby is in the public interest.

b. \MRC originally granted licenses, in most cases many years ago, to
these facilities to produce uranium. The public interest now, or in
the future, for uranium production may be different than when the
original license was granted. Furthermore, the standby request 1s
not to produce uranium but to await changes to market conditions
that might (or might not) eventually lead to uranium production.
Therefore, a request for an exsmption would have to show wh
continuation in a standby status i¢ in the public interest. |Ffor
wore on the public interest showing, see the Staff Response to
Conment 3.

Comment 3
NRA Comment

With respect to the surety requirement, it is NMA's understanding that
the amount of the surety would be based on the amount approved by NRC
or, if there is no approved amount, on the licensee’s estimate of costs
for final site reclamation. [f there is no approved amount or no
estimate, then the amount of the surety regquired would be subject to
discussions between NRC and the licensee.

Staff Response

As stated by NRL at the January 10, 1995, meeting, the surety issue is tied to
the determination +f whether continued standby status is in the public
interest. A1l licusees are required by regulation to have in place,
financial assurance bYased on an NRC-approved reclamation plan. In many cases,
the surety based on he approved plan will be the surety that satisfies the
public interest. Hos ‘wer, there have been situations in which it was
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recognized that the approved reclamation plin needed upgrading. In some of
those situations it was also recognized that the cost to implement the revised
reclamation plan, and thus the amount of surety needed, would be substantiaily
greater than for the existing, approved plan. However, unti] the revised
reclamation was formally approved by NRC and incorporated in the license, the
surety was based on the old reclamation plan.

It can sometimes take several years of review, discussion, and revision to
achieve a reclamation plan that is approved by NRC. Alth the licensee
would have a surety based on an MRC accepted value, the public interest may
not be protected because the NRC accepted value may not resuit in an adequate
surety. Therefere, if a will operator requests a delay in decommissioning,
under § 40.42(e), i1’ lavation plan under
ﬁiﬂ.ﬂt\mlm consider it to n public interest to grant the

ay unless the Jirinsee’s surety accounts for the reclamatiow plan under
review.

Comment 4
NNA Comment

NMA assumes that there is no limit on the number of extensions that a
licensee can receive. If the requisite conditions have been met
(adequate surety and not detrimental to the environment and otherwise in
the public interest), a facility will, if necessary, be jranted
continued extensions. Indeed, given the unique nature of the uraniur
industry’s stand-by situation, licensees could request an exemption .rom
the 24 month periond f-r a period of time ranging from 24 months to
years. At the end ot the agreed upon time, the licensee would have the
option of requesting another exemption/extension. NRC’s processing of
these requests would be pro forme, unless specific concerns are
identified by the licensee or raised by NRC.

Staff Response

Several aspects of this conclusion repeat the misunderstandings of previous
conclusions (i.e., the test is related to public health and safety, and the
adequacy of surety is a component of the test of being in the public interest)
and it again assumes a pro forma processing of request. Please see the
clarification provided for those comments. The conciusion that there is no
limit to the number of extensions that a licensee can receive, is correct.

Comment o
NMA Comment
In the alternative, the appropriate timeframe could be established as a

license condition which would be controlling over the general
requirements of the timeliness rule.
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Staff Response

The staff does not view a license condition as an alternative approach. We
expect that in any instance in which we grant an extension of the time a
licensee can remain on standby, the extended time period would be established
in the license. Since that extension would have been granted in conformance
u:::‘ llo.CZ(e). we do not see a conflict between the rule and the license

c on.

BE/9 A0vd LoeBE89CTRE Al SL1O0d NYWILId MYHS WOMd S5 €1 96-1%-834



