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November 5, 1980

Note to: Norman Moseley, IAE
Terry Harpster, I&E

John Craig, I&E
TMI-2 CURRENT INVESTIGATION

Attached are two cases where the Court of Appeals overturned citations
on grounds of due process and failure on the part of the agency to
prove that employer's conduct fell below demonstrated practices in the
industry.

I think these cases will be helpful in shaping the final report on
your current investigation of information flow at TMI-2.
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Cite as 585 F.2d 1327 (1978)

pDIEBOLD, INCORPORATED, Petitioner,
v.

F. Ray MARSHALL, Secretary of Labor,
and Occupational Safety and Health
Review Commission, Respondents.

No. 76-1278.

United States Court of Appeals,
Sixth Circuit.

Argued Oct. 14, 1977.
Decided Nov. 3, 1978.

Employer sought review of decision of
the Occupational Safety and Health Review
Commission that the employer had violated
a safety regulation. The Court of Appeals,
Walinski, District Judge, for the Northern
District of Ohio, sitting by designation, held
that: (1) OSHA regulation reletine to roint
of operation guarding on power presses was
properly applied to press brakes; but (2) in
view of inartiul drafting of a reiated regu-
lation, in view of pa:t induscry practice, and
in view of past enforcement history, the
regulation had not giver sufficicnt » arning
to the employer, ana (-} in view of subse-
quert intervening indical interoretation of
the regulation, the roguiation could be con-
stituticnally applied o press brakes in the
future.

Vucated.

1. Labor Relations 3=9.5

Ceeupativnal Sufity and Fealth Act re-
quires adoption of estahlished federal and
raticnal concensus standard:
stantive modification, Secerctury of Labor
may not enferceably construe such a stan-
dard to impose roquirements which the
s'andard’s source ¢id not impose; Secrvtary
may extend the standard to cover employ-
ves whose employers were not governed Dy
the sopree standaris, as lon~ 3 the exten-
sion does not operate to vredte a protection
which h=d pot boon afforded tn workers

v ithout subh-

]
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2. Labor Relations #=9.5

Occupational Safety and Health Com-
mission is entitled to great defcrence in its
reasonable interpretations of regulations
promulgated under the Occupational Safety
and Health Act; that deference is especial-
ly appropriate in a case where the Commis-
sion has expressly addressed historical and
technical arguments. Occupational Safety
and Health Act of 1970, § 12(a), 20 US.C.A.
§ 661(u).

3. Labor Relations =95

Evidence sustained Occupational Safe-
ty and Health Commission’s determination
that regulation relating to point of opera-
tion guarding on power presses, a standard
which was taken from one previously pro-
mulgated by the Secretary of Labor under
the Walsh-Healey Public Contracts Act,
was applicable to press brakes. Occupa-
tional Safety and Health Act of 1970,
§ 6lu), o US.C.A, § 65Xa); Walsh-Healey
Act. §§ 1-12, 41 US.C.A. §§ 85-45.
4. Labor Reiations =935

Evidence sustainea determination of
Occupational Safety and Health Commis-
sion that a standard promulgated by the
Secretary of Lsbor under the Walsh-Healey
Act, and subsequently adopted by the Sec-
retary as an OSHA standard, relating to
point of operation guards on power presses
had required press brake guarding, despite
a contertion that such guarding was impos-
sible. Occupational Safety and Health Act
of 1970, § &a), 29 US.C.A. § 655(a). Walsh-
Healey Act, §§ 1-12, 41 US.C.A. §§ 3545,

5. Labor Relations =95

OSHA standard relating to point of
operation guarding on power presses does
not require guarding in cases where instal-
lation of such guards would ir fact render
the machine unfit for its intended use;
standari applies only wnere there exists an
identifiable and practical means for guard-
ing the speeific machine in the speeific uses
1o wiich the particeiar employer puts it

6. Lsbor Relations =27
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establishing the existence of a specific and
technologically feasible means of compli-
ance as an element of his showing that a
violation has occurred: where the regula-
tion itself specifies the means for compli-
ance, the burden rests on the employer to
show the technological impossibility of the
specified mears.  Occupational Safcty and
Health Act of 1970, § 5a)2), 20 US.CA.
§ 654(a)2).
7. Administrative Law and Procedure
=413

Court’s deference to admiristrative
constructions of regulations founded pri-
marily on the special cxpertise of each
agency in its particular field and only see-
ondarily on matters of authorship.

8. Labor Relations =95

Oceupational Safety ard Health Com-
mission did not err in determining that
OSHA standard relating to point of opera-
tion guarding on power presses wic applica-
ble to press brakes. even though another
regulation setting out botn a general rule
that power press points of operation bhe
guarded ana a detailed specification of the
acceptable means for achieving that end
excluded press brakes “from the require-
ments of this section.” Occupational Safety
and Health Act of 1970, § 6(a), 290 U.S.C.A.
§ 655(a).
9. Labor Relations =95

Fact that Occupational Safety and
Health Commission’s resolution of ambigui-
ty in one regulation which set forth a gen-
eral rule that power press points of opera-
tion be guarded and also set forth a detailed
specification of the acceptable means for
achieving that end created something of an
inconsistency in the structure of guarding
requirements because the temporary exclu-
sion of some existing power presses from
the guarding requircments of the power
press standard did not operate to subject
those presses to the immediately effective
requirements of another regulation dealing
with point of operation guards on power
presses did not preclude the Commission
from applying the latter regulation to press
brakes. Occupational Safcty and Health
Act of 1970, §§ 5(a)2), &a), 29 USCA.
§§ 654(a)(2), 655(a).

10. Constitutional Law @=251.4

Among the myriad appiications of the
due process clause is the fundamental prin-
ciple that statutes and regulations which
purport to govern conduct must give an
adequate warning of what they command
or forbid. U.S.C.A.Const. Amend. 5.

IL. Administrative Law and Procedure
o= 340

Even a regulation whick governs pure-
ly economic or commercial activities, if its
violation can engender penalties, must be s0
framed as to provide a constitutionally ade-
Guale warning to those whose activities are
governed. U.S.C.A.Const. Amend. 5.

12. Constitutional Law ¢=275(2)

In view of inartful drafting of OSHA
bower press guarding stindard in such a
way which mignt lead an employer reason-
ably to believe that press brakes had been
specifically exempted from the generally
anplicabie point of operation guarding re-
Guirements, in view of the common under-
starding and commercial practice relative
o brase guarding which indicated that
press brak- point of operation guarding had
been rarely used, and in view of the confir-
mation of the industry practice by the pat-
tern of administrative enforcement, it was
a denial of due process to charge an em-
ployer with a violation of the Occupational
Safety and Health Act because of its failure
to use point of operation guards on its press
brakes; in view of subsequent intervening
Judicial interpretation of the standard, the
standard could be so applied in the future.
US.CAConst. Amend. 5; Occupational
Safety ana Health Act of 1970, § 5(aX2), 29
US.CAA. § 654(a)2). .

13. Administrative Law and Procedure
=390

The fairness of a regulatory warning is
governed by a less stringent standard in the
absence of criminal penalties or First
Amendment implications. U.S.C.A.Const.
Amends. 1, 5.

14. Administrative Law and Procedure
=391

Duty of inquiry may properly be im-
posed on one engaged in a business enter-
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jrise Who clams that an adannsirative
regelation failz te give fair warning of
what is required of the business enterprise,
as business enterprises should be alert to
the probability that their conduct is of in-
terest to one or more administrative agen-
cies.

15. Constitutiona! Law &=275(2)

If employer had been aware of point of
yeration punrding requiremont  for its
press brakes, it would have received consti-
utionally sufficient warning and could not
complain that the OSHA standard did not
give the notice required by due process.
US.C.AConst. Amend. 5; Oeccupational
Safety and Health Act of 1970, § 5{a)2), 29
U.S.C.A. § 654(a)(2).

16. Administrative Law and Procedure
=412, 413

Defects in the constitutional sufficien-
cy of a regulatory warning may be curcd by
suthoritative judicial or administrative in-
terpretations which clarify obscurities or re-
solve ambiguities.
17. Labor Relations =27

Because of a lack of constitutionally
sufficient warning as to what was required
by OSHA regulation relating to point of
operation guarding on press brakes, order
of the Occupational Safety and Health
Commission which imposed fines for past
violations could not stand; where the Com-
mission’s order that the employer provide
press brake guarding in the future rested
on the Commission's rejection of a claim
that guarding was impossible, where that
claim was rejected becausc of the failure of
the employer to seek a variance, and where
the failure of the emplover to seek a vari-
ance was attributabie to the insufficiency
of warning given by the regulation, the
order directed to futurc compliance also
could not stand. U.S.C.A.Const. Amend. 5;
Occupational Safety and Health Act of
1970, § S(a)2), 29 US.CA § 654(a)2).

Hulse Hays, Jr., Roger A. Weber, Cincin-
nati, Ohio, for petitioner.

Cite as 555 F .24 1327 (197%)
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Generai Counsel, Occupational Safety &
Heaith Review Com'n, Washington, D. C,,
William J. Kilberg, Stephen A. Bokat, Bar-
uch A, Fellner, Allen H. Feldman, Jeffrey
La «iz Berger, Michae! H. Levin, U. S. Dept.
of Labor, Washington, D. C., William 8.
Kloepfer, Assoc. Regional Sol., U. 8. Dept.
of Labor, Cleveland, Ohio, for respondents.

Before WEICK and LIVELY, Circuit
Judges, and WALINSKI.* District Judge.

WALINSKI, District Judge.

Petitioner Diebold, Inc. seeks judicial re-
view of & decision b’ the Occupational Safe-
ty and Health Review Commission (herein-
after “the Commission”) that Diebold has
violated a safety regulation promuigated by
the Seeretary of Labor pursuant to the Oe-
cupationai Safety and Heaith Act of 1970,
29 U.S.C. §§ 651-78 (hereinafrer “the Act”).
Diebold contends that the Commission erred
in its interpretation of the appiicable regu-
lutions and that, cven if the Commission's
interpretation is correct, the regulations are
s0 vague as to be unenfsreeable under the
due process clause of the Fifth Amendment.
For the reasons which foilow, we accept the
Commission's interpretation of the regula-
tions in question but hold that on the facts
of this case their application to Diebold
would be a denial of due process. We
therefore set aside that portion of the Com-
mission’s order which is challenged on ap-

peal.

Diebold is a manufacturer of security
files, safes, and other record handling and
retrieval systems. At the times which are
relevant here, Diebold operated plants at
Hamilton, Wooster, and Malvern, Ohio,
where its employvees used various kinds of
presses, including press brakes, to shape a
variety of metals for use in the assembly of
Diebold’s products.

The press brake, which is the kind of
machine at issue on this appeal, is a species

* The Honorable Nicholas J Walinski, Judge, United States Distnict Court for the Northem

District of Ohio, situng by designation.
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of large mechunical power press used pri-
masily for bendirg  sheet  metal The
“stock,” or metzl 1o bx formed, is piaced on
a bottom die attached to the b of the
machine, and the operator then causes the
metal W be struck with a matching top die
which is attached 10 a “10vable ram mount-
ed on rails. The area betwee, *he dies, i ¢,
the area where the stock ix piseed, is called
the “puint of operation.” When the press
brake is in use, the descending ram siri.
the point of operation with a pressure of
several hundred tons per square inch.

Based on inspections of Diebold's plants
in January, March. .nd July, 1974, the Sce-
retary issued a _itation as 1o each plant
charging Diebold with having violated
§ 5(a)2) of the Act, 20 'S C, § 654(a)2))
by failing to provide point of operation
guards on its press brakes as require by 29
CF.R. § 1910212 The Secretary proposed
penalties totalling $190. Diebold contested
the citations and proposed penalties, and
the charges as to all threc plants were
consclidated for administrative review ¢

In his decision, the Administrative Law
Judze vacated the citations and proposed
penalties, having concluded that a regula-
tion specifically applicable to mechanical
power presses, 29 C.F.R. § 1910.217, relieved
press brakes from any point of operation
guarding requirement. The Commission
thereupon called the case for review, 29
US.C. § 661(i), and a Commission majority
of 2-1 reversed the Administrative Law
Judge, reinstating the citations and pro-
posed penalties. The Commission majority
determined that, although press brakes arc
excluded from the guarding requirements
applicable to power presses (§ 1910.217),
they remain subject to the requirements
which the regulations set out for machines
generally (§ 1910212). In addition, the

1. Each employer—
. - . - - -

(2) shall comply with Ooccupational safety
and health standards promulgated under this
Act. 5

29 US.C. § 654(a).

2. Diebold was also charged in the same cita-
tions with having failed to provide point of
operation guarding on several punch presses
The Administrative Law Judge's decision va-

' vy ane

Commissiop roeiected Dicbold’s Content; o
that the regulations were improper!y e
mulgated, impossible 1o comply with, 4-
ipermissibly  vague, Dichold,  Jp,
(OSHRC Docket Nos. 6767, 7721, 9496, - .

OSAHRC -—, 3 BNA-OSHC 1897, 1975
76 CCH-OSHD * 20.333 (1976), revig, 1974
W CCH-OSHD * 19214 (Ad.LJudyze, 193"

Diebold then filed the instant petition for
Judicial review of the Commissior's dec
pursuant to 29 USC. § 660(a), advancing
the same claim thet it made before the
Commission.

iL

The Act’s central puarpose is “to assure so
far as possible every working man and
woman in the Nation safe and healthful
working corditisns and to preserve our hu-
mar. resources.” 26 US.C. § 651(b). As the
principal method for achieving this ambi.
tious end, the Act authorizes the Secretary
of Labor 1o promuigate national standards
of oceupationa, safety and health, 29 US.C.
§ 655, and places upor. each covered employ-
er?a duty to comply with the promulgated
standards. 29 U.S.C. § 654(a)2).

In general, the Secretary's standard-set-
ting authority is to be exercised as the
product of substantial prior research, advis-
ory committee review, and notice-znd-com-
ment rule-making. 29 US.C. § 655(b).
Congress recognized, however, that these
procedures would be highly time-consuming
and in the first years of the Act would run
counter to the congressional interest in “im-
mediately providing a nationwide minimum
level of health and safety.” S Rep.No.
1252, 91st Cong. 2d Sess., 1976 L8 Code
Cong. & Admin.News, pp. 5177, 5162. For
that reason the Act provided that, “as soon
as practicable” and without regard to the

cating the citation as to these machines was
affirmed by the Commission, and the Secretary
has not raised any challenge to that determuna-
uon in the instant proceeding.

3. The term “employer” means a person en-
Baged in a business affecting commerce who
has employees, but does not include the Unit-
ed Stares or any State or political subdivision
of a State

29 US.C. § 652(5).

MUM.N

oy W e

"
..

»tia

e

T3

ir

——- - c"“ “‘EF; :-.
W R NI BT i




-

usual rule-making proceduras, the Sceretary
was to adopt as his own any existing health
and safety standards alrcady promulgated
under federal law (“established Federal
standards”) or issued by a nationaily-recog-
nized siandards-setting organization based
on full public discussion and un the substan-
tial agreement of those affected (*national
consensus standards™). 20 U.S.C & 633(a).
Notice-and-comment requirements could be
dispensed with, thercly permitling esiabe-
lishment of the “nationwide minimum lev-
el” of safety with the desired rapidity, be-
cause these § 655(a) “interim standards” ¢
would have already been subjected to close
public scrutiny through the usc of equiva-
lent procedures in their original issuance.

Shortly after the Act's passage, the Sce-
retary exercised his § 653(a) authority and
promulgated a volumincus collection of
standards drawn from existing federal and
consensus sources. 36 Fed.Reg. 10466 (May
29, 1971), codified at 29 C.F.R. Part 1910,
Among these was the general machine
Quarding requirement which Diebold is
charged with having violated in the instant
case. The standurd, 20 CF.RL § 010212
embodies an “established Federal standarq”
previously promulgated by the Secretary of
Labor under the Walsh-Healey Public Con-
tracts Act, 41 US.C. §§ 3545. It provides
in pertinent part:

(a) Machine guarding —(1) Tvpes of
guarding. One or more methods of ma-
chine guarding shall be provided to pro-
tect the operator and other employees in
the machine area from hazards such as
those created by point of operation * *.

(3) Point of operation guarding.

(ii) The point of operation of machines
whose operation exposes an employee to

4. The “interim" label was affixed to the
§ 655(a) standards by the Conference Commit-
tee report on the final version of the Act
Conf.Rep No. 1765, 91st Cong- 2d Sess., 1970
U.S.Code Cong. & Admin News, pp 5228, 5229
In point of fact, the vast majority of standards
in force have been, and continue 1o be. “intenm
standards” adopted pursuant to the Secretary's
§ 655(a) authority.

Clte as 585 F.20 1327 (1978)
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injury. sha'l be guarded. The guarding
device shall be in conformity with any
appropriate standards therefor, or, in the
absence of appiicable specific standards,
shall be so designed and constructed as to
prevent the operator from having any
part of his body in the danger zone dur-
ing the operating cycle.

. - - - - .

{iv) The ftl“\»-\ing are some of the ma-
chines which usually require point of op-
eration guarding:

(d) Power presses.

It is conceded that Diebold’s press brakes
arc a form of mechanical power press, that
Lheir operators are exposed to point of oper-
ation injuries, and that no guarding devices
are used to protect them from this hazard.
In the Secretary’s view, those facts estab-
lish & violation of § 1910212 beyond any
possibiiity of dispute. Diebold advances
“everal reasons for its position that the
regulation cannot properly be construed as
appiying w press braxes.

The company argues [irst that, despite
the facial breadth of § 1910.212, the regula-
tion's Walsh-Healey predecessor was never
understood to require point of operation
guarding on press brakes; indeed, it claims,
such guarding was impossible in 19715 the
year in which the Sccretary promuigated
the Walsh-Healey regulation as an “estab-
lished Federal standard” under the Act.
Thus, in Diebold’s view, the standard could
not have becn intended to cover press
brakes, and the Secretary's application of it
to such machines necessarily modifies the
substantive content of the Walsh-Healey
original without adherence to the rule-mak-
ing procedures which the Act prescribes for
such modifications.

5. Diebold raises as a separate issue its claim
that press brake guarding remains impossible
today. Because of our disposition of the due
process claim, part Ill, infra, we do not reach
this question. But see text and notes following
n. 16, infra.
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[1] We agree with N ‘hold’s  premise
that 29 USC § 655(a) required adoption of
“established Federal” and “national consen-
sus” standards without substantive modifi-
cation, and that the Secretsr: may not en-
forceably construe a § 655(a) standard to
impose requirements which the standard’s
source did not imposc® See Dunlop v. Ash-
worth, 538 F.2d 562, 562 (4th Cir. 1470);
Diamond Roofing Co., Inc. v. OSHRC, 528
F.2d 645, 650 (3tk Cir. 1576). Thus, we aiso
agree that the question whether § 1910.212
applies to press brakes is determined by
whether its Walsh-Healey source applied to
press brakes.

[2] As Diebold’s arguments make clear,
however, resolution of that issue depends in
large part upon essentially historieal or fac-
tual determivations relating to industrial
and technological conditions at the tme the
standard was promulgated. Those are pre-
cisely the kinds of determinations which the
Commission is peculiarly fitted to make by
virtue of its members' “education, training,
or experience.” 29 US.C. § 661(a) As u
general matter, the Commission is entitled
to great deference in its reasonable inter-
pretations of regulations promuligated un-
der the Act. Dunlop v. Ashworth, supra,
538 F.2d at 563; Brennan v. OSHRC (Ron
M. Fiegen, Inc.), 513 F.24 713, 715-16 (8th
Cir. 1975). cf. Dunlop v. Rockwell Interna-
tional, 540 F.2d 1283, 1289 (6th Cir. 1976)
(deference to Commission eonstructions of
the Act itself). That deference is especially
4 appropriate in a case like the present one

where the Commission has expressly ad-

thority extended only to the adoption of source
standards without substantive modification and
that any modification would require use of the
full rule-makirg procedures set outin29 US.C.
§ 655(b). Thus, he also agrees that the expedit-
ed procedures used in promulgating § 1910.212
would render the standard unenforceable if and
to the extent that it varied the requirements of
s source. Cf United States v. Finley Coal
Co., 493 F.2d 285 (6th Cir.), cert. denied, 419
U.S. 1089, 95 S.Ct. 679, 42 L.Ed.2d 68] (1974).
Of course, the Secretary could properly extend
the § 655(a) standards to cover employees
whose employers were not governad by the
source standards, as long as the extension did
NOt operate to create a protection which had
not been afforded to workers who were cover-

4
'

;j 6. The Secretary concedes that his § 655(a) au-
L ]
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dres=-d  histories! and Lu-hf.ological argu-.
ments and resolved them adversely o th,
petitioner,

[3] Thus, we find no reason to second-
guess the Commission’s rejection of the
claim that industrial practice and belief
contradicted the applicability to press
brakes of § 1910212 Walsh-Heuley sourcc.
To be sure, the Secretary has noted on
aopeal that press hrake guarding is rarcly
used in practice, a fact which certainly indi-
cates a widespread belief that guarding was
not required. However, assuming that no
one in industry was aware of any guarding
requirement appiicable io press brakes, we
do not consider that fact to be dispositive of
the guarding standard’s meaning, It s
true that the Act’s authorization of expedit-
€d rule-muking was based on a congression-
al belicf that industry would already be
thoroughly familiar with the “interim stan-
dards™  S.Rep.No. 1282 supra, 1970 U.S.
Code Cong. & Admin News at 5182. As has
become chvicus in the years since the Act's
passage, nowever, Congress was mistaken:
Neither the “established Fedcral” nor the
“nationu! consensus” standards were widely
known to or understood by industry at the
time of their promulgation by the Secre-
tary. See Gov't Res. Corp., Occupational
Safety and Health: A Policy Analysis, pp. i,
21-22 (1973); N. Ashford, Crisis in the
Workplace: Occupational Disease and Inju-
Ty, pp. 245, 295 (Ford Foundation Rep.
1976). See, e. &. Brennan v. Smoke-Craft,
Inc, 530 F2d 843, 845 (9th Cir. 1976).7
Thus, we can hardly conciude that wide-

e by the source. See S Rep No. 1282, supra,
1970, U.S.Code Cong. & Admin News at 5182
Compare, e. g., Underhill Coenstruction Corp. v.
Secretary of Labor, 526 F 2d 53 (2d Cis. 1975),
With Langer Roofing & Sheet Metal, Inc. v.
Secretary of Labor, 524 F2d 1337 (Tth Cir
1975).

7. Congressman William Steiger, one of the
Act's principal sponsors, has ruefully noted
that, despite congressional expectations to the
contrary, the sources of the § 655(a) standards
“are not widely used. are hardly recognized,
and if they were recognized, nobody knew
what they were " The Architect, the Engineer,
and OSHA, pp. 7-8 (Proceedings of the confer-
ence of the Amer Inst. of Architects, June
25-26, 1973)
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Cite as 585 F.24 1327 (1978)

cenranee of a4 peess broke eunrding

. hoa requirement existed in 1971
§. We are simiinely uppervaded Bt
ommission erred in reiecting Diehold's
.o that the Waish-Healey standard could
=4 have reguired press brake guarding be-
west suth puarding was impossible in 1971
Ir the first place, the standards promuigat-
« i under § 655(a) appear to have included
- = whose sourees indisputably set impos-
e requirements.  See, €. g, AFL-Ci0 v,
B rnnan, 530 F.2d 109, 120-22 (3d Cir. 1975)
J'LAlonal consensus’ siandara imposing a
universal “no-hands-in-dies” requirement
for power presses, revoked by the Secretary
as impossible). Second, we recognize that
rational safety legislation is pot limited to
the present “state-of-the-art” but may
properly force technological advances
through the promulgation of requirements
which are beyond what industry is immedi-
ately capable of attaining Sce Society of
Plastics Industry, Inc. v. OSHA, 504 F.2d
1301, 1309 (2d Cir. 1975); Atlantic & Gulf
Stevedores, Inc. v. OSHRC, 534 F.2d 541,
548 (3d Cir. 1976). See also Chrysler Corp.
v. Department of Transportation, 472 F.2d4
659, 671-74 (6th Cir. 1972) (Automobile
Safety Act of 19€5). Thus, cven if Diebald
is correct that press brake guarding was
generally impossible in 1971, that would not
necessarily be incompatible with the cor-
rectness of the Commission's view that the
Walsh-Healey source required such guard-
ing.
[5] In any event, we do not read the
Commission’s interpretation as requiring an

formation Memorandum No. 7546, CCH-

S PR ) i ‘i A0, Swinrse Jend

rective No. 1004, CCH-ESHG ¢ 10,204
(January 21, 1976) (1975-76 Devclonments
Transfer Binder), revised, id. § 10,650 (Octo-
ber 26, 1976) (1977 Developments Transfer
Binder). It is implicit in the Commission's
decision, however, that § 1910212 would
not, and its Walsh-Healey source did not,
require guarding in such cases. Rather, the
standard applies only where there exists an
ientifiable and practical means for guard-
ing the speeific machine in the specific uses
to which the cited employer puts it. See, e.
g., Production Control Units, Inc. (OSHRC
Docket No. 697€), 15 OSAHRC 617, 2 BNA-
OSHC 3294, 1975-76 CCH-OSHD ¢ 20,238
(Ad.L.Judge, 1975

[6] We believe that this approach places
an eminently reasonable limitation on the
breadth to which the standard’s literal lan-
guage might otherwise be extended. Fur-
ther, it comports with the principle that
where a standard imposes a duty without
specifying the means of compliance, the
Secretary has the burden of establishing
the existence of a specific and technologi-
cally feasible means of compliance as an
element of his showing that a violation has
occurred. See General Electric Co. v.
OSHRC, 540 F.2d 67, 70 (2d Cir. 1976); Ace
Sheeting & Repair Co. v. OSHRC, 555 F.2d
439, 44041 (5th Cir. 1977); Irvington
Moore, Division of U. S. Natural Resources,
Inc. v. OSHRC, 556 F.2d 431, 433 n. 3 (9th
Cir. 1977).* Finally, and most importantly,
we believe that this construction embodies a

impossible performance. It is true, as the reasonable assessment of the intended na- 5%
Secretary has recognized in the past and ture of § 1910.212 (and its Walsh-Healey
conceded on this appeal, that there are source) as a general “catch-all” or “gap-fil-
many situations in which the installation of ler” intended to impose a point of operation g
point of operation guards on press brakes guarding requirement in any case where a 2
would in fact render the machines unfit for hazard exists and guarding is feasible but '
their intended uses. See OSHA Field In- no other regulation addresses the problem. 51
8. Of course, where the regulation itself speci- 513 F.2d 1032, 1035 (2d Cir. 1975). See also *
& fies the means for compliance, the burden rests L. T.O. Corp. of New England v. OSHRC, 540 '
on the employer to show the technological im- F.2d 543, 546 (st Cir 1976) (burden relative to :

possibiiity of the specified means. Sce, e g, A.
E. Burgess Leather Co. v. OSHRC, 576 F.2d
948, 952 (Ist Cir. 1978); Ace Sheeting, supra;
Brennan v. OSHRC (Underhill Constr. Corp.),

economic nonfeasibility rests on the employer);
Arkansas-Best Freight Systems, Inc. .
OSHRC, 529 F.2d 649, 654 (8th Cir. 1976)
(same).
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Diebold claims, however, that there is
another regulation which does address press
brakes and which in fact exempts them
from any point of operation guarding re-
quirements. In the same package of “inter-
im standards” with which the Secretary
adopted the general machine guarding re-
quirement from the Waish-Healey Act reg-
ulations, he also promulgated guarding re-
quirements specifically applicable to me-
chanical power presses. 36 Fed.Reg. 10466,
10643 (May 29, 1971), codified at 29 CF.R.
§ 1910217. These requirements were
drawn from a “national consensus” source
standard originally issued by the American
National Stardards Institute (hereinafter
“ANSI"). Section 1910.217 sets out both a
general rule that power press points of op-
eration be guarded and a detailed specifica-
tion of the acceptable means for achieving
that end. 29 C.F.R. § 1910.217(c). In addi-
tion, the section states:

(5) Excluded machines. Press brakes

* * * are excluded from the require-

ments of this section.

29 C.F.R. § 1910.217(a)5).

Diebold argues that the exclusion of press
brakes “from the requirements of” § 1910.-
217 should be read as an exemption of press
brakes from point of operation guarding
requirements altogether. Applying the
principle that “[i}f a particular standard is
specifically applicable * * *, it shall
prevail over an; different general standard
which might otherwise be applicable * *”
29 CF.R. § 1910.5(cX1), Diebold contends
that in relation to power presses (and there-
fore press brakes?) the general guarding
requirements of § 1910.212 are pre-empted
by the provisions of § 1910.217 as the stan-
dard “specifically applicable” to such ma-
chines. Since the latter standard excludes
press brakes “from the requirements »f this

9. As noted above, it is undisputed that a press
brake falls within the general class of machines
which the regulations label “power presses.”

10. Diebold argues that the usual weight which
we accord to adnunistrative constructions is
inappropriate in relation to § 1910.217 because
that standard is an ANSI product and the ad-
ministrative agencies had no role in its incep-
tion. This argument mistakes the nature of our
deference to admunistrative constructions,

1334 585 FEDERAL REPORTER, 2d SERIES

section,” and thrse requirements include
point of operation guarding, press brakes
are, in Diebold's view, excluded or exempt-
ed from the guarding requirements of the
sole standard which could properly impose
them.

In contrast to Diebold’s reading of
§ 1910217(a)5) as an exemption of press
brakes from guarding requirements, the
Secretary construes the language “excluded
from the requirements of this section” as no
more than a definition of the power press
standard’s scope or coverage. Thus, in the
Secretary’'s view, § 1910217 is “specifically
applicable” only to a class of machines com-
posed of all mechanical power presses ex-
cept press brakes, so that there is no stan-
dara “specifically applicable” to press
brakes and the general requirements of
§ 1910.212 can properly be applied.

I7.8] Given the inartful drafting of
§ 1910.217(2)5), neither interpretation can
be branded as particularly unreasonable.
in tnis instance, however, the Commission
has adopted the Secrctary's resolution of
the ambiguity, and we are mindful cf the
great deference which we owe to the Com-
mission’s reasonable interpretations of the
Secretary’s regulations.™® Dunlop v. Ash-
worth, supra; Ron M. Fiegen, Inc., supra.
Our examination of the source standards
for §§ 1910.212 and 1910.217 persuades us
that the Commission’s interpretation is not
merely reasonable but probably the most
reasonable of the available alternatives.

Thus, the Walsh-Healey source from
which the Secretary derived § 1910.212
reads: .
Where existing standards prepared by
[designated  organizations  including
ANSI] provide for point of operation
guarding such standards shall prevail.

which is founded primarily on the special ex-
pertise of each agency in its particular field and
only secondanly on matters of authorship. See
Brennan v. OSHRC (Republic Creosoting Co.),
501 F.2d 1196, 1198 99 (7th Cir. 1974); Bren-
nan v. Gilles & Cotting, Inc., 504 F.2d 1255,
1262 (4th Cir. 1974) In any case, the meaning
of § 1910.217 is at issue here only insofar as it
relates to the scope of § 1910212, and the
Secretary was the author of the Walsh-Healey
predecessor to the latter standard.
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allea)  That ianguage tends to support,

1xh i hard!y compeis, the Commission's
view that § 1010212 mves precedence only
to those specific siandards which, unlike
§ 1010217, afflirmatively impose a point of
omeration guarding requirement on the ma-
emine in question,  In addition, the exclu-
sion language in § 1910.217--which Diebold
roads a5 an exemption and the Commission
corstrued as oa definition of the section's
scope—appeared under the heading “Scope”
w the original ANSI] standard
ANSI B-111-1971 * L1, Most importantly,
as the product of a private organization,
ANSI guidelines are dependent for their
observance on the voluntary compliance of
the affected employers. Becausc the ANSI
predecessor to § 1910.217 was therefore
precatory rather than mandatory, we be-
heve it unlikely that its drafters intended to
relieve emplovers from legally enforceable
duties imposed by other sources such as the
Walsh-Healey predecessor to § 1910.212
See AFL-CIO v. Brennan, supra, 530 F.2d
at 112,

[9) Finally, Diehold argues that, as the
Commission recognized, its resolution of the
ambiguity in § 1910217 creates something
of an inconsistency in the structure of
guarding requirements established by the
regulations. Specifically, the Commission
has determined that the temporary exclu-
sion of some existing power presses from
the guarding requirements of the power
press standard does not operate to subject
those presses to the immediately effective
requirements of § 1910.212 as a generally
applicable standard. Stevens Equipment
Co. (OSHRC Docket No. 1060), 2 OSAHRC
1501, 1 BNA-OSHC 1227, 1971-73 CCH-
OSHD €15691 (1973). See 29 CF.R
§ 1910.217(a)1)«3).

The inconsistency of that decision with
the Commission’s treatment of the press
brake exclusion in § 1910.217 may be more
apparent than real, since the temporary
“exclusion” is really more in the nature of a
time-phased inclusion. Assuming, however,
that there is an inconsistency, we do not
believe it is fatal. After all, it should hard-
ly be surprising that anomalies oceur in
“the Byzantine pattern of OSHA stan-

goyres

o

v. MARSHALL

! v 8

1235

{ i < : H
F2d at 70 n. 2. Given the wide variety of
sources for the initial standards package
and the rapidity of its promulgation, we
would be frankly surprised if there were
not anomalies. See, e. g., Builders Steel Co.
v. Marshall, 575 F.2d 663, 666 (8th Cir.
187%); Diamond Roofing Co., supra, 528
F.2d at 649-50; Dunlop v. Ashworth, supra,
538 F.2d at 563. Cf AFL-CIO, supra, 530
F2d at 115 n. 15 Indeed, a thoroughly
integrated and internally consistent initial
standards peckage probubly wouid have re-
quired modification of some source stan-
dards, thereby raising serious questions as
to the validity of their promulgation with-
out benefit of the Act's full rule-making
procedures. See note 6, supra.

IIL

While we are persuaded that the Commis-
sion’s interpretation of the applicable regu-
lations is correet, that does not lead inexor-
ably to a conclusion that the regulations
may be applied in the instant case. Here,
as it did_before the Commission, Diebold
argues i G 158 -
Iy construed § 1910.212, the regulation is S0
vague in its requirements that its enforce-
ment wi ve process clause

of the Fifth Amendment. Within certain

limits, we find ourselves in agreement with _

that contention.

[10,11] Among the myriad applications
of the due process clause is the fundamental
principle that statutes and regulations
which purport to govern conduct must give
an adequate warning of what they com-
mand or forbid. In our jurisprudence,

because w is_free to

because_we assume that man is free to
steer between |_con-
uct, we insist that laws give the person.

of ordinary intelligence a reasonable op-

pm'&'ﬁﬁﬁt'is prohibited, so

that he may act accordingly.
Grayned v. City of Rockford, 408 U.S. 104,
108, 92 S.Ct. 2294, 2298, 33 L.Ed2d 222
(1972). The principle applies with special
force to statutes which regulate in the area
of First Amendment rights, but the due
process requirement of fundamental fair-
ness is hardly limited to that context. Even

i o an
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or commercial activities, if its violation can
engender penaltics, raust be so framed as to
prowae a constitutionally adequate warning
T Those whos = activities are governed. Sce
oseph E. Seagram & Sons, Inc. v. Hostet-
ter, 384 U.S. 35, 48-50, 86 S.Ct. 1254, 16
L.Ed.2d 336 (1966), Boyce Motor Lines v.
United State, 342 U.S. 337, 340, 72 S.Ct.
329, 96 L.Ed. 367 (1952).

There is no doubt that the violation of
§ 1910212 exposed Diebold to penalties.
See 20 USC. § 666. See also Brennan v.
Winters Battery Mfg. Co., 531 F.2d 317,
824-25 (6th Cir. 1975). Our concern, there-
fore, is with the question whether the Fegu-
Bos cave I == o

brakes were within the scope of its
point of operation guarding requirements.
The question 18 ¥o B¢ answered, of course.
“in the light of the conduct to which [the
regulation] is arplied,” United States v.
National Dairy Products Corp., 872 U 8. 29,
36, 83 S.Ct. 594, 600, 9 L.Ed.2d 561 (1963).
Moreover, the constitutional adequacy or
inadequacy of the warning given must be
"Heasured by common understanding and.
commercial practice.” United States ex rel.
Shot: v. Tenan, 365 F.2d 191, 165 (6un Cir.
1966), cert. denied, 385 U.S. 1012, 87 S.Ct.
716, 17 L.Ed.2d 548 (1967). See also Jordan
v. De George, 341 U.S. 223, 231-32, 71 S.Ct.
708, 95 L.Ed. 886 (1951); Stout v. Dallman,
492 F.2d 992, 994 (6th Cir. 1974).

Certainly, if § 1910.212 stood alone, with
its meaning (and hence the sufficiency of its
warning) evaluated in the abstract, there
would be substantially less merit to Die-
bold’s claim. The due process clause does
not impose drafting requirements of mathe-
matical precision or impossible specificity.
United States v. Powell, 423 U.S. 87, 94, 96
S.Ct. 316, 46 L.Ed2d 228 (1975); Boyce
Motor Lines, supra, 342 U.S. at 340, 72 S.Ct.

11. Irvington Moore, Div'n of U. S. Natural Re-
sources, Inc. (OSHRC Docket No. 3116), 16
OSAHRC 608, 3 BNA-OSHC 1018, 1974-75
CCH-OSHD ' 19,523 (1975), revg 1973-74
CCH-OSHD * 17,162 (Ad L.Judge, 1974), aff'd,
556 F.2d 431 (3th Cir. 107'{). i

12, See Irvington Moore, note 11, supra (ALJ
Kennedy), Paccar, Inc. (OSHRC Dockei No
1885), 1973-74 CCH-OSHD ' 17331 (1974)

the guarding requirement of § 1910212 ..
stuted quite generally, the gencrality 5y 4
necessary by-product of the broad scope of
the subject matter and the nearly infiniy
variety of machines which might pose haz-
ards of the sort within the rule’s coverage.
Thus, if our concern here were simply the
non-specificity of the regulation, there
would be little room for debate.

[12] In the instant case, however, the
non-specificity  of the general guarding
standard i1s but one in a collection of several
factors which we believe operated together
to deprive Diebold of a constitutionally suf-
ficient warning. First is the inartful draft-
ing of § 1910.217, the power press guarding
standard. As described in § 11, supra, that
regulation is framed in terms which could
well lead an employer reasonably to believe
that press brakes had been specifically ex-
empted from the generally applicable point
of operating guarding requirements.
Sceond is the undisputed “common under-
standirg and commercial practice” relative
{6 _press brake guarding. As stated in the
Secretary’s brief on this appeal, press brake
point of operation guarding has heen “rare-
iy used” in practice. Brief for the Secre-
tary of Labor, Addendum C (at p. A2 of the

Addendum) Thus, unless we embrace the .

been habitually disregarding a known legal

reguirement, we must conclude that the

dverage employer has been unaware that
threyegutations required point of operation
guarding. i ion af in-.
dust_._rx practice_by the patiern of admiais-
trative enforcement: Prior to the Commis-
sion's décision in Irvington Moore,!" which
was decided after the citations in the in-
stant case, a clear majority of Administra-
tive Law Judges had held § 1910.212 inap-
plicable to press brakes.® *

(ALJ Watkins), rev'd, 17 OSAHRC 5935, 3 BNA-
OSHC 1133, 1974-75 CCH-OSHD ¢ 19.595
(1975); Collator Corp. (OSHRC Docket No
2004), 1973-74 CCH-OSHD 17,464 (1974)
(ALJ Winters), aff'd on other grounds, — OS-
AHRC —, 3 BNA-OSHC 2041, 1975-76 CCH-
OSHD * 20,446 (1976), Sheet Metal Specialty
Co. (OSHRC Docket No. 5022), 1973-74 CCH-
OSHD * 17,773 (1974) (ALJ Chaplin), revid, 17
OSAHRC 212, 3 BNA-OSHC 1104, 1974-75

fa:
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113.14] While none of jugse fugtoms s (15] Nor are we persuaded by the Secre-
T ulariy compelling on_its own, their | tary's argument that, whatever the adequa-
Tnatve effect 1s such that we cannot | ev of the warning as to other employers,
ﬁ\_ﬂ L. We recognize that the fairness of Dicbold must be held to have received no-
o reguiatory warning is governed by a less L because it was awere of the guarding
cmnpent standard in the absence of crimi-  requirement prior to issuance of the instant
.-} penalties or First Amendment implica-  citations. Certainly, if Diebold had been
.o Smitn v Gozeen, 415 US 566, 5732 aware of the guarding requirement, it
o 10, 99 8.0t 1242, 26 L.E4.2d 605 (1974);  would have received a constitutionally suf-
easkheistor v, Citv of Jacksonville, 405 ficient warning and could have no com-
12 156, 162, 92 S.Ct. &34, 31 L.E4.22 110 plaint on that score.
11972) r, we are aware tha 1 {OJne to whom application of a [rule] is
ef i constitutional "vill not be heard to attack
1nose € red | i g ; . the [rule] on the ground that impliedly it
they should be alert to the gmbucllng Afal icight also be taken as applying to other
(REIF conduct ] 10 one or moge.  persons or other situations in which its
arl'minis 'Sﬁize a encies. Id., 405 U.S. at application might be unconstitutional.
153, 92 But on the undisputed  United States v. Raines, 362 U.S. 17, 21, 80
facts of ths cml we l&umm.hw SCt. 519, 522, 4 L.Ed.2d 524 (1960). There
Tl duly o . is nothing in the record before us, however,
l . hethcr an empioyer looked Lo to show that Diebold was so aware. The
e language of the regulations ™ or to in-  Commission did not rest its rejection of the
m.str_\ practice, it weuld have been led to  due process claim on this ground but relied
helieve that press brakes had been specifi-  on its earlier stated view that reasonable
caily exempted from guarding require- men could not be led asiray by the unfortu-
ments. To hold that in those circumstances nate wording of the press brake standard.
the employer shouid have nonetnciess becn  See Irviagton Moore, rote 11, supra. For
put on notice by a general guarding re- the reasons stated above, we disagree with
quirement which was applicable to ali ma- that premise and we are not empowered to
chines, and which made no mention of press  substitute a new ground for decision which
brakes, would be to indulge a fiction having  the Commission itself did not invoke. S. E.
little relation to reality. “{GJreat caution C. v. Chenery Corp., 318 U.S. 80, 95, 63 S.Ct.
should be used not to let fiction deny the 454, 87 L.Ed. 626 (1943).
fair play that can be secured only by a Moreover, even if the Commission had
pretty close adhesion te fact.” MecDonaid v. found that Diebold was aware of the re-
Mabee, 243 U.S. 90, 91, 37 SCt. 343, 61 quirement, we would be hard put to dis-
LEd. 608 (1917). Adhering to the facts cover substantial evidence in this record
here, we believe that the regulations were upon which to affirm such a finding. See
insufficient to warn employers that guard- 29 US.C. § 66((a). The sole evidentiary
ing of press brakes was required. basis put forward by the Secretary is the
CCH-OSHD * 19.546 (1975), Clark Equipment BNA-OSHC 3294, 1974-75 CCH-OSHD 1 19,-
Co. (OSHRC Docket No. 7925), 1974-75 CCH- 193 (197%) (ALJ Burroughs).
OSHD 19,399 (1975) (ALJ Worcester), revd,
~— OSAHRC —, 3 BNA-OSHC 1834, 1975~ 13. Our conclusion in § II, supra, that the Secre-
76 CCH-OSHD * 20,238 (1975). Contra: Gem- tary’s comstruction of the regulations is the
Top Mfg., Inc. (OSHRC Docket No. 2795), most reasonable of the available alternatives is
1973-74 CCH-OSHD " 17280 (1974) (ALJ premused not on the language of the regulations
Mitchell), affd, 16 OSAHRC 59!, 3 BNA- but on a careful exaiunation of their source
OSHC 1022, 1974-75 CCH-OSHD 19,524 standards. We do not believe that the average
(1975), aff'd, 556 F.2d 431 (9th Cir. 1977). Con- businessman, or even his attorney (given the
solidated Metal Products (OSHRC Docket No. thousands of regulations promulgated under
3620), 11 OSAHRC 621, 2 BNA-OSHC 3152, the Act). should be held to have conducted a
197475 CCH-OSHD * 18 474 (1974) (ALJ Do- sinular examination in the absence of some
negan), Production Contro! Units, Inc. additional factor warning that the particular
(OSHRC Docket No. 6976), 15 OSAHRC 617, 2 regulation might be applicable.
"'Q"-— "P* ,’_'rw?... vw.’.m?- ml P T - —y
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fact that, prior to issuance of the instant
citations, Divbold’s prant engineers hud al-
ready been secking out a workable point of
operation guarding device for the Compa-
ry's press brakes. Considered simply in
terms of probative value, an employc r's at-
tempts to render machinery or working
premises more safe, without anything more,
cannot reasonably support an inference that
the attempts were made because the em-
plover believed them to be legally required.
Further, the drawing of such an inference
would be repugnant to the purposes of the
Act. Congress expected that safety in the
nation’s workplaces would be achieved as
much by the voluntary efforts of employurs
as by the enforcement programs of the
government. See Dunlop v. Rockwell In-
ternational, 540 F.2d 1283, 1292 (6in Cir.
1976). If employers are not to be dissuaded
from taking precautions beyond the mini-
mum regulatory requirements, they must
be able to do so without concern that their
efforts will later provide the sole evidentia-
ry basis for an adverse finding of the sort
urged here. See Cape and Vineyard Div'n
of New Bedford Gas Co. v. OSHRC, 512
F.2a 1148, 1154 (1st Cir. 1675).

[16] We emphasize that our holding as
to the insufficiency of the warning given is
reached with reference to the particular
“facts of the case at hand.” United States
v. Mazurie, 419 U.S. 544, 550, 95 S.Ct. 710,
714, 42 L.Ed.2d 706 (1975). It is axiomatic
that defects in the constitutional sufficiency
of a regulatory warning may be cured by
authoritative judicial or administrative in-
terpretations which clarify obscurities or re-

14. In this regard, we note that somewhat simi-
lar due process claims regarding press brake
guarding were raised and rejected in [rvington
Moore, Div'n of U. S. Natural Resources, Inc. v.
OSHRC, 556 F.2d 431 (9th Cir. 1977), and Long
Manufacturing Co v. OSHRC, 554 F.2d 903
(8th Cir 1977). Our conclusion is not at odds
with those decisions, however. In Long, the
employer had actual knowledge of the regula-
tory requirement prior to the citations under
review. 554 F.2d at 905-906. Similarly, in
Irvington Moore, the employer's claims of hav-
mbnnuuslcdmnjectedbyuucoun
(with one judge concurmng and one judge dis-
senting) as “not credible.” 556 F.2d at 435.
Here, by contrast, there is nothing of record to
indicate Diebold's actual knowledge that guard-
ing was required.

a2l b e e s s P
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solve ambiguities!® Once such a construc-
tion has been provided, wholly prospeeti;
application of the rule thus established docs
not offend due process since the interpre-
tive decision itself provides the requisite
warmng. In relation to press brake guard.
ing, the Commission’s decision in Irvington
Moore no doubt filied such a curative func-
tion, definitively establishing that the gen-
eral machine guarding standard applies to
press brakes. Thus, the prospective appli-
cation of tnis interpretation—whether to
Diebold or to other employers—is not al-
fected by our decision.

[17) The validity of prospective enforce-
ment of the Commission’s interpretation
does raise a question as to the precise dispo-
sition of the instant proceeling, since the
Commission not oniy fined Diebold for its
failure to provide guarding on the days the
citations were issucd but also ordered the
Company to provide such guarding in the

&Tudes entorcement of Lhe Commission’s or-

T 15 1rhe requirement of future
guarding on the other hand, it is at least
arguable that prospeetive enforcement of
the order would be inoffensive to the con-
stitutional guarantee. Cf. F. T. C. v. Ru-
beroid Co., 343 U.S. 470, 453-94, 72 S.Ct.
800, 96 L.Ed. 1081 /1952) (Jackson, J. dis-
senting); Note, The Void-for-Vagueness
Doctrine in the Supreme Court, 109 U.PaL.
Rev. 67, 77 n. 55 (1960). However, while we
recognize that there are probably cases in
which an order such as the present cne
could properly be treated as severable,'*

15. Rose v. Locke. 423 U.S. 48, 52, 96 S.Ct. 243,
46 L.EA.2d 185 (1975). Parker v. Levy, 417US.
733, 752-54. 94 SCu 2547, 41 LEd.2d 439
(1974), Smuth v. Goguen. 415 U.S. 566, 575. 94
SCt 1242, 39 LEd2d 605 (1974), Wainwright
v. Stone, 414 U.S. 21, 22-23, 94 S.Ct. 190, 38
LEd2d 179 (1973), Jackson v Dorrier, 424
F.2d 213, 217-18 (6th Cir.), cert denied, 400
U.S. 850, 91 S.Ct 55, 27 L.Ed2d 88 (1970).

16. The Act itself distinguishes between cita-
tions for past violations and proceedings fol-
Jlowing the employer’s failure to correct viola-
tions once it has been cited. Compare 29
U.SC. §§ 65%a) and 666(b) and (c) with id
§6 659(b) and 666(d). See Marshall v B. w.
Harrison Lumber Co., 569 F.2d 1303 (5th Cir.
1978).
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DIEBOLD, INC. v. MARSHALL 1339
Cite as 583 F.2d 1527 (1978)

with enforcement denicd on due process
grounds only in relation to the penalties for
past conduct, we do not believe that this is
such a case.

Before the Commission, Diebold relied in
large part on its contention that the re-
quired guarding of its press brakes was
technolugicaliy impossivle.  Both the Com-
mission and the courts have habitually
looked on such claims with a jaundiced eye
when they have been raised for the first
time in enforcement proceedings by em-
ployers who made no prior efiort to seek
either a variance, 29 U.S.C, § €55(d), or a
modification of the applicable standurd, id.
§ 655(c)." Indeed, in the instant case, one
of the two Commiszioners constituting the
majority was of the view that Diebold’s
claim could not be addressed on its merits
because of the Company's failure to “ex-
haust” these preliminary administrative
remedies* Whether such exhaustion is re-
quired or is merely to be preferred, the fact
remains that an empioyer which has not
previously sought a variance or modifica-
tion starts with a distinct disadvantage
when it claims impossibility in an enforce-
ment proceeding.

In the instant case, the Commission's or-
der that Diebold provide press brake guard-
ing in the future necessarily rests on the
Commission’s rejection of the claim that
such guarding is impossible, a holding which
was substantially affected (indeed, as to
half the Commission majority, was deter-
mined) by Diebold’s failure to seek a vari-
ance. But Diebold's failure to seek a vari-
ance is directly attributable in turn to the
insufficiency of the warning given by the
regulations: Plainly, an employer has no
reason to seek relief from a regulatory re-
qQuirement unless it is first on notice that

17. See, e. g, Atlantic & Gulf Stevedores, Inc. v.
OSHRC, 534 F.2d 541, 548-51, 555-56 (3d Cir.
1976). Arkansas-Best Freight Systems. Inc. v.
OSHRC, 529 F 24 649, 653 (8th Cir. 1976),
Deemer Steel Casting Co. (OSHRC Docket No,
2792), 15 OSAHRC 162, 2 BNA-OSHC 1577,
1974-75 CCH-OSHD * 19,221 (1975) See also
General Electric Co v. Secretary of Labor, 576
F.2d 558, 560-62 (3d Cir. 1978), Irwin Steel
Erectors v. OSHRC, 574 F 2d 222, 223 (5th Cir.
1978).

the requirement exists. Thus, even if we
limited enforcement of the Commission's
order L its prospective elements, we would
nonetheless be enforcing an obligation
which very well might not have been im-
posed hud Dicbold received a fair opportuni-
ty io seek a variance and, if unsuccessful in
that quest, had it then been cble & proced
without the procedural disadvantages visit-
ed on those who sidestep their variance
opportunities,

Because the lack of a constitutionally suf-
ficient warning thus affected the whole of
the Commission's decision and order, we are
unable to regard the prospective elements
of the order as severable from the penalties.
Rather, the only way by which to give
Diebold the full benefit of the notice denied
by the regulations is to vacate the order in
its entirety.

Iv.

For the foregoing reasons, the decision of
the Commission is reversed, the order of the
Commission is vacated, and the underlying
citations are dismissed. No costs are taxed;
each party will bear its own costs on this
appeal.

18. Though the matter is not entirely clear, it
appears that the other majority Commissioner
may have wviewed the failure to exhaust as
shifting the burden of proof as to impossibility,
see text and note at n. 8, supra, or as altering
the standard of proof Of course, given the
himited scope of judicial review available under
the Act, the Commussion’'s treatment of bur-
dens and standards of proof will often be deter-
munative of the employer's rights.

s ‘¥ 20y
e I st

e

-

o ee——




1364 38 PEDERAL REPORTER, 2d SERIES

that any spill which causes a sheen is
“harmful” and therefore prohibited by
§ 1u21bK3). Evidunce of a sheen thus pro-
vides u sufficient basis for the Government
1o assess the § 1321(LX6) civil penalty un-
jess ¢ defendant proves that its spill was
not harmful under the circumstances. If a
defendant introduces such evidence, as
Chevron did here through Dr. Mackin, the
Governinent must rebut with evidence that
defendant’s spill was of a harmful quantity
under the circumstances'  Since the
Government in the casc sub judice did not
come forward with any evidence at the
administrative hearing, the penalty cannot
ve enforeed.

Accordingly, the district court’s grant of
summary judgment is reversed. and the
case is remanded for entry of summary
judgment for defendant Chevron.

REVERSED AND REMANDED.

B & B INSULATION, INC,, Petitioner,
V.

OCCUPATIONAL SAFETY AND
HEALTH REVIEW COMMISSION and
F. Ray Marshall, Secretary of Labor,
Respondents.

N’- n—nl 1.

United States Court of Appeals,
Fifth Circuit.
Nov. 16, 1978

Employer petitioned for review of a
final order of the Occupational Safety and

(harmful quantity is determined at the time of
the spill rather than after defendant’s cleanup
efforts. so that defendant's remedial action af-
ter a spill is irrelevant to the determination of
“harmfulness”). United States v. W. B Enter-
prises, Inc, 378 F.Supp 420, 422 (SDN.Y
1874) (same)

12. We need not now decide whether the sheen
test also creates only a rebutiable presumption
in the context of § 1321(b)S)'s duty 10 report
harmtul spille  While the statutory language is

Health Review Commission which deter-
mined that it violated OEHA by failing to
comply with safety standard promulgated
thereunder. The Court of Appeals, Roncy,
Circuit Judge, held that in the absence of
evidence that employer’s conduct fell below
demonstrated practice in industry, Commis-
sion's decision that employer violated gen-
eral federal admonition to require the
“wearing of personal protective equipment”
where there is “an exposure o hazardous
conditions” was not supported by substan-
tial evidence.

Reversed.

1. Labor Relations =95

An employer carnot be held in viola-
tion of gencrul federal admonition to re-
quire the “wearing of personal protective
equipment” where there is “an exposure to
hazardous conditions” when his conduct is
representative ol that of employers in his
industry under similar circumstances. Oc-
cupational Safetv and Health Act of 1970,
§ 2 et seq, 20 USCA. § 651 et seq.

2. Labor Relations =95

General federal admonition to require
the “wearing of personal protective equip-
ment” where there is “an exposure to haz-
ardous conditions” is not unenforceably
vague since standard requires only those
protective measures which knowledge and
experience of employer's industry, which
employer is presumed to share, would clear-
ly deem appropriate under circumstances
Occupational Safety and Health Act of
1970, § 2 et seq., 29 US.C.A. § 651 et seq.

3. Administrative Law and Procedure
e=3%

Vagueness charge against agency regy-
lation must be considered in light of reguls-

the same, the purpose of the reporting require-
ment is 1o enable an expeditious cleanup of the
spill rather than to penalize for it, and that
might allow the sheen test to serve as an irre
buttable presumption in that context. Since
Chevron reported the spill and also

the vabdity of the reporting requiremert even
on the fucts of this case, the sheen test 3%
applied to § 1321(bX5)'s reporting requiremenit
is not before us.

R

-

v

—-— v

g Sy W8 e o



“hk’b dQ'l v
- uy failing 1.,
=, promulgate

< wals, Rﬂru

absence .’

w1 f@u h‘m,
=, Comm,
colated ger-
require tne
 equipment”
o hazardoys
by substan.

weld in viola.

= rition W re-
-4 protective
L% exposure w

© = & conduct is
c.oyers in his
ances. (..

- = Act of 1970,
H 651 et seq.

1 to require
* wetive equip-
siure to haz-
-t enforceably
e+ only those
+= .wledge and
*ustry, which
. would clear-
Trumstances.
:ath Act of
- 651 et seq

=7 Procedure

25t of regula-

“oorting require
-4 cleanup of the
“or i, and that
Ve as an irre

“ontext.  Since
- @50 concedes
< witement even

* sheen test a¢

C 4 requirement

B & B INSULATION, INC. v. 0. 8. H. R. (. 1365
Cite as 553 F.2d 1364 (1978)

. .x's aj plication where remedial civil legis-

..+ rather than criminal, is involved and
.. re is no potential deterrence of First
smendment  activity. U.S.C.A Const.

ymend. 1

1 Negligence =4
“Ressonable man" is a fictional charac-
wr of tort law wherein his condaet sets the
.randard below which behavior constitutes
negligence.
See publication Words and Phrases

for other judicial constructions and
definitions.

5 Negligence =124(3)

Because tort law's reasonable man per-
sonifies community ideal of reasonable be-
navior, evidence of customary conduct of
those similarly situated may be probative in
¢ctermining his behavior.

6. Negligence &5
Custom is not dispositive in neghgence
cases.

7. Labor Relations =95

Purpose of OSHA is preventive rather
than compensatory. Oeccupational Safety
and Health Act of 1970, § 2 et seq, 29
USCA. § 651 et seq.

*. Labor Relations =95

OSHA does not affect workmen’s com-
pensation in any way and creates no private
rzht of action for an injured employee
srainst his employer. Occupational Safety
ond Health Act of 1970, § 4(b)X4), 28 US.
CA.§ 653(b)d).

9 Labor Relations #=9.5

Preventive goals of OSHA are not ad-
vanced where broad standards are extended
% encompass every situation which gives
ris 1o an unlikely accident. Occupational
Safety and Health Act of 1970, § 2 et seq.,
S USCA. § 651 et seq.

10 Labor Relations ¢=95
in higint of OSHA’s preventive purpose
Wl oimtendied speeifieity of its s adards,

employer hose activity is not yet ad-
dressed by specific regulation and whose
conduct conforms to common practice of
those similarly situated in his industry
should generally not bear an extra burden.
Oceuputional Safety and Health Act of
1970, § 2 et seq., 29 USC.A. § 651 et seq.

11. Labor Relations ==9.5

Where Government seeks to encourage
higher standard of safety performance in
industry than customary industry practices
€xuiit, proper recourse is to standard-mak-
ing machinery proviced in OSHA, selective
enforcement of yoneral standards being in-
appropiate to acoiove such purpose. Oecu-
putional Rafety and Health Act of 1970, § 2
et seq., 29 U.S.C.A. ¢ 651 et seq.

12. Labor Relations =27

Pirdings of thc Oeccupations] Safety
and Heulth Review Commission are conclu-
givie with respect to questions of fact where
substantial evidence on record considered as
whole supports them. Occupational Safety
and Health Act of 1970, § 11(a), 20 US.C.A.

§ 660(a).

13. Labor Relations =95

Seeretary of Labor has burden of prov-
ing all elements of a violation of OSHA.
Occupational Safety and Health Act of
1970, § 2 et seq., 20 U.S.C.A. § 651 et seq.

14. Labor Relations =95

In absence of evidence that employer’s
conduct fell below demonstrated practice in
industry, Occupational Safety and Health
Review Commission's decision finding that
employer violated general federal admoni-
tion to require the “wearing of personal
protective equipment” where there is “an
exposure to hazardous conditions” was not
supported by substantial evidence. Occupa-
tional Safety and Health Act of 1970, § 2 et
seq., 20 USC.A § 651 et seq.

P Al'an Port, Houston, Tex., fur petition-
er
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Carin A. Clauss, Sol. of Labor, U. S, Depnt,
of Labor, Benjamin W, Mintz, Assoc. Sol.
for OSHC, Alicn 1. Feldman, Asst. Counse|
for Appellate Litigation, Nancy L. South-
ard, At'y., Rey H. Darling, Jr. Evecutive
Scerctary, OSHRC, Thomas L Helzman,
Michael Levin, Counsel for Appellate Liti-
gation, U'. 8 D, pt. of Labor, Washingion,

D. C, for respondents.

Petition for Review of an Order of the
Occupational Safety and Heal'h Review
Commission.

Before RONEY, RUBIN and VANCE,
Circuit Judges.

RONEY, Circuit Judge:

[1] This Occupational Safety und Health
Act case raises the question of whether an
€mployer can be held in violation of a gen-
eral federal admonition [29 CF.R § 1026.
28(a)] to require the “wearing of personal
protective equipment” where there is “an
exposure to hazardous conditions” where
his conduct is representative of that of em-
ployers in his industry under similar cir-
cumstances. In holding that the :
cannot be SO _h¢ Hmﬁ lop

inst_a facial constitutional challenge,
but Timit its application to t@ EE::; Es
which the cited emplover's industry would
récognize as hazards requiring the use of
uipment, the absence of which con-

slifutes a violation. The result in this case

is to reverse the Commission's assessment

of a nonserious violation on the ground ' hat

there 15 ot Substantial evidence Tn rec-

I TMpurpoceoltbcAa.mmunsafeand
healthful working conditions, is accomplished
in part by authonzing the Secretary of Labor to
set mandatory occupational safety and health
standards. 29 USCA. § 651(b)3) The stan-
dards, applicable to all businesses affecting in-
terstate commerce, id., impose two types of
duties on employers. The emplover’s “general
duty™ is to furnish employment and a place of
employment free from “recognized lazarde
that are causing or are likely to cause death or
serious physical harm™ Id § 654(a)‘!). The
employer must also comply with the specific

ord _to support a finding that a reaso

would have unders L :
3 belts was mandated by the cond itions fir
which B&B was cited,

The employer, B & B Insulation, In.
(B&B). pursuant to § 11 of the Occupation.,!
Safety and Health Act of 1970 (Act), 20
US.C.A. § 651 et seq., petitioned for review
of a final order of the Occupational Safety
and Health Review Commission (Commis-
sion). This Court has jurisdiction under 29
US.C.A. § 660(a). The Commission deter.
mined that B&B violated section 5(a)(2) of
the Act, 290 US.C.A. § 654(a)2), by failing
to comply with 20 CFR § 1926.28(a), a
safety standard promulgated thereunder!

The faets of an accident which led 1w the
citation are undisputec.  B&B is an insula.
tion subcontractor whick employs approxi-
mately 250 employees. Un August 9, 1974,
B&B was engaged in insulation of steam
pipes at a lumber company. The 8-inch
steam pipe being insulated was located ap-
proximately 23 feet above the ground.
Two feet above the steam pipe was a net-
work of steel girders supporting a conveyor
belt. Two feet below was a series or “rack”
of three parallel pipes on which the fore-
man and one employee stood. The rack
consisted of a 16-inch and a 14-inch pipe
separated by a 15-inch space through which
ran & third pipe of unspecified diameter.
The foreman and an employee straddicd the
center pipe with one foot on each outside
pipe and walked down the rack as insuls-
tion of the steam pipe progressed. A third
employee, who remained on the ground,

standards issued pursuant to the Act, which
may also articulate general duties. Jd
§ 654(a)2).

29 CFR. § 192628(a), a § 654(a)2) stan-
dard, provides
The employer is responsible for requiring the
wearing of appropriate personal protective
equipment in all operations where there is an
exposure to hazardous conditions or where
this part indicates the need for using such
equipment to reduce the hazards to the em
ployees.

rrudent emplover in the insulation industm
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tied sections of the insulation to a rope
which was pulled up by the cmplovee on (he
rack.  The sections were then carried along
the rack and delivered to the foreman who
placed them around the steam pipe.

The insulation was secured with stainless
steel wire until a permanent covering ~ould
be installed. The coil of wire remained on
the ground with the running end trailing
from the foreman's position on the rack.
Ning feet below the rack, mounted on poles,
ran the energized and uninsulated power
lines of an electric trolley used to transport
lumber.

On the date in question, the trailing wire
came into contact with the power linc and
electrocuted the foreman. When the other
employee on the rack touched the foreman's
body, he received an electrical shock, lost
consciousness, and fell backward over the
pipes and into a concrete ditch below, frac-
turing his skull. Neither the foreman nor
the employee wore a safety belt.

In response to this accident, an Occupa-
tional Safety and Health Administration
(OSHA) compliance officer inspected the
worksite on August 13 and 14, 1974. B&B
was cited for a nonserious violation? be-
cause of failure to require its employees to
use personal protective equipment, as re-
quired by 29 C.F.R. § 1526.28(a)® The cita-

2. The Act does not define a “nonsenous’’ viola-
tion  The OSHA field operations manual states
that nonserious violation citations are to be
issued “where an accident or occupational ill-
ness resulung from wiolation of a standard
would probably not cause death or serious
physical harm. but which would have a direct
or immediate relanonship to safety or health of
employees.” Occupational Safety and Heaith
Adrministration, U S Dep't of Labor, Field Op-
erations Manual VIII- B2 (1974).

The Act itse!f provides that a ‘serious viola-
tion" exists where “there i1s a substantial prob-
ability that death or serious physical harm
could result . unless the employer did
not, and could not with the exercise of reasona-
ble diligence, know of the presence of the viola-
ton"” 29 US.CA § 666()

3. B&B was also cited for a senous violation of
29 CFR. § 1926.400(c) for permutting employ-
ees (0 work in close proximity Lo electric power
lines which had not been de-energized or effec-
tively insulated. That citation was affirmed by
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tion was grounded on the failure Lo require
the use of s=afcty belts or lifclines.

B&B timely contested the citation and
the $90 penaity, 23 USC.A. § 659(c), and
the Secretary of Labor filed a formal com-
plaint. 29 C.F.R. § 220033 The adminis-
trative law judge vacated the citation and
proposed penalty, find'ng “no evidence in
the record to show that a reasonably pru-
dent person, fully knowiedgeable of the in-
suiation inslaliation business would have
known that safety beits and lifelines would
be necessary equipment within the meaning
and intent of section 28 CF.R § 1926.-
28(a).”" On review the Comirission reversed
the decision by a 2-1 vote, affirming the
citation and imposing a $90 penalty.

(2] :es that 26 CF.R. § 1926.-
28(a) is unenforceably vague for failure to.
vide emplovers wnn abls pnoti

what is required. We shar¢ B&b s concern

with the generality of the standard's com-

mand.Y We conclude, however, that its re-

quirements are not unforeseeable il the
standard is read to require only those pro-
tective measures which the }nowledgo and
éxperience of the employer's ?lmry

WHich the employer is presumed to share,
would clearly deem appropriate under tho
S

'

the administrative law judge and further re-
view was not sought.

4. Uncertainty as to what a standard requires
has an economic impact on employers in the
construction industry. Only the employer
aware of his responsibility for often costly safe-
ty equipment is able to cover its cost in con-
tract hids submitted beiore construction be-
gins If a contrac’ bid includes costs which an
empiover thought required by the standard, but
were not, his bid may be noncompetitive with
those which did not include such cost, and he
may lose the job. See Stokes, Legal Considera-
nons of the Occupational Safety and Health
Act of 1970, n the Occupational Safety and
Health Act 75 76 (B Walls ed. 1972); Sabo,
OSHA Problem: in the Construction Industry,
Proceedings of the Amencan Bar Association
National Institute on Occupational Safety and
Health Law (1976) 215-217, 222.
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[3] Because this is remedial vivil hogisla-

tion, rather than eriminal, and because no

W
potential deterrence of First Amendment

' ix involved, the vagueness cha

2 hight of the regula- |

tion's application. United States v. Nation-
al Dairy Products Corp., 372 U.8. 24, 36, 83
S.Ct. 594, 9 LEd2d 561 (1903): Byder
Truck Lines, Inc. v. Brennan, 497 F.2d 230,
233 (Hth Cir. 1974).

Due process considerations mandate stan-
dards carrying “sufficiently definite warn,
ing as to the proseribed conduct when meas-
ured by _common understanding and prig-
tices." United States v. Petrillo, 332 U 3. | &
8, 67 S.Ct. 1538, 1542, 91 L.Ed. 1877 (1947).

No Circuit Court of Appeals has vet con-
sidered a vaguercss chalienge to 29 CF.R.
§ 1926.2%a) in its present form. The regu-
lation was initially promulgated pursuant to
authority granted the Sccretary of Labor in
§ 107 of the Contrac: Work Hours and
Safety Standards Aet, 40 USC.A § 923
(1969). When adopted by the Secretary on
May 29, 1971 as an OSHA swndard under
29 US.C.A. § 655(a), this “established Fed-
eral standard” ® read as follows:

The employer is responsible for requiring

the wearing of appropriate personal pro-

tective equipment in all operetions where
there is an exposure to hazardous condi-

5. The Act authorizes standards of three types:
national consensus standards or established
federal standards adopted for OSHA use within
two years of the Act's effective date, 290 U S
C.A. § 655(a), permanent standards developed
by the Secretary of Labor along with an adviso-
ry committee, 29 USC A § €.5(b). and emer-
gency  temporary standards, 29 USCA.
§ 655(c).

An “estatlished Federal standard” is any op-
erative occupational safety and health standard
established by any federal agency in effect at
the enactment of the Act 29 USCA
§ 652(10). “National consensus” standards are
those emanating from a nationally recognized
standard producing organization. Id. § 652(9).

6. Commissioner Moran maintains that the
standard in its present form is invalid because
the Secretary failed to comply with rulemaking
procedures of 29 USC A § 655(b) in accom-
phishing the revision. The amendment, which
claimed to make no substantive change, was
achieved by mere substitution of “or” for

Gou Fubidak, hLt Uhl L, 2d SERIES

tions and where this part indicas
need for using such equipment o .,
the hazards to the employees.

(Emphasis added)

As 50 worded, the standard was held yr.
enforceably vague by the Ninth Cireyit ;-
Hofiman Construction Co. v. OSHR: -
F.2d 281 (9th Cir. 1976), when applied w 1r,
asserted need for safety lines attached -
structure on which employees were work ta
forty feet above the ground. The cour
acknowledged the danger involved & a
matter of “general intuition.” Noting th,
conjunctive structure of the standard's com.
mand, however, the court found no specific
instructions among the subsections of Part
1926 to tell the employer when protective
equipment is required. 546 F.2d at 23

The regulation was reworded cn Decem-
ber 16, 1972 to substitute “or” for the “and”
in italics above. 37 Fed.Reg. 27,510 (1972
The Hoffman court expressly declined tu
comment on the revised versions® 546 F 24
at 283 n.5.

Although the Ccmmission has consistent-
ly upheld the standard as not unenforceabl)
vague, each decision by the Commission has
produced as many conflicting interpreta-
tions as there were participating commis-
sioners, both under the old regulation,! and

“and” in the Secretary's December 16, 1972
revision of construction standards. See 37
Fed Reg 27.503 (1972). Commissioner Moran
argues that the original version remains in ef
fect and requires, as suggested in Hoffman
designation of a particular construction stan
dard requiring use of such equipment. B & #
Insulation, inc., OSHRC Docket No. 9985 BNA
5 O S HC. 1285 (1977) (Moran, dissenting)

In light of the “nonsubstantive” nature of the
amendment, the other two commissioners haie
held that the amended version is to be read the
same as the onginal. Eichleay Corp.. OSHR(
Docket No. 2610, BNA 2 0.8 H.C. 1635 (1875

B&B cites the Hoffman case as precedent but
does not raise the claim of the amended reguls
ton’s invahdity on procedural grounds.

7. See, Hoffman Construction Compan®
OSHRC Docket No 644, BNA 2 0SHC 1580
(1975); Carpenter Rigging & Contracurs
Corp., OSHRC Docket No. 1399, BNA 2 0%
H.C. 1544 (1975).
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the new * This case itself was decided with  protective footwear was that of foot inju-
three different written opinions.  This con-  ries 1o dock workers in contact with heavy
tinuing “threc-wiy spat in the iterpretas  freight and equipment in & confined area.
» tion of the standard,” as referred o in the The “reasonable person” test was also
”?‘“m"”!,""“_'f;"‘ o C"'“"‘"‘"‘"““;”@'-‘-* a4 into 20 CFR. § 1910.132(a) by the
might well evidenee to some he VEIY - po,mp Circuit in Mclean Trucking Co. v.
vagueness charged by the petitioner. If the OSHRC. 503 F.2d & (4th Cir. 1974). Again
regulation is such that the commissioners o of protective footwear for loading
themselves cannot agree upon what it de- 3 i L
ds. i ' e diff dock workers was the safety obligation of
mands, it may seem in require ¢l erent o hich the employer was deemed to have
things to different employcers, the corner- . T e
stone of the uncertainty argument motics. The seasnshic person Sppreach.
2 4 ' the Court noted, accords with congressional
_needed _to_rescue . purpose as reflected in the general duty
§_1926.2%(z) from_unconstiastions! uncer: _ clause of the statute itself,® the language
tainty, however, we look to cuses construing  of which is at least as imprecise as that of
analogous | OSHA%tandards and 1o the tor! 20 CF.R. § 1910.132(a).
law concept of the "reasonallc man.  Sev- . :
S TR YV RS W Y RS In 2 third protective footwear case, Ar-
eral circuits have upheld, despite its lack of :
4 kansas-Best Freight Systems, Inc. v.
precision, 2¢ C.F.R. § 1910.132(a), the sul- s .
jeet standa of's general industry ansiogue.? OSHRC, 529 F.2d 649, 655 (8th Cir. 1976),
P - " e 2 the Eighth Circuit endorsed the “reasonable
> This Court re the employer's vague- e PR sish of ssesennhll
. ness claim in Ryder Truck Lines, Inc. v. g v g g ol ”
— 5 T ity of danger warranting protective equip-
Brennan, 5% 2 20 = L1259, , to determine the applicability of the
. finding that scction drafted “with as much_ :':? s WESa— S ':’ . )I ol
exactitude as possible in light of the myriad TN ARG S '
e concewvable sTtuations which could arse and  In Cape & Vineyard Div. v. OSHRC, 512
L0 which ”GG&H&W F.2d 1148 (1st Cir. 1975), § 1910.132(a) was
4 Bt The Court ident as inherent in " applied to an alleged failure of the employ-
S e e IMMMM%NA- er to require protective equipment against
- sonable person would have nized the electrical shock in utility company repair
and rd. In Rvder 7ard recognized by  work. The “reasonable " test was
e the “reasonable person” to warrant use of egbellhg To ask “whether a reasonably
ve A% 8. See. e g, lLehr Construction Co., OSHRC ment, .. encountered in a manner
v oren Docket No. 7240. BNA 6 O.S H.C. 1352 (1978); capable of causing injury or impairment in
et State Home Improvement Co., OSHRC Docket the function of any part of the body . ..
. No. 14098, BNA 6 OSHC 1249 (1977),
san Sweetman Construction Co. OSHRC Docket
Y No. 3750, 3 BNA O SH.C. 2036 (1976); Isseks ' ¢ :": :;:(':')‘(’?)', "m"‘m"'“:"wd;:"m
- BNA Brothers. Inc, OSHRC Docket No. 6415, BNA 3 "I"P("Oﬂﬂllfd hasards.” I .'M Wh pro-
"”' O.S.HC. 1954 (1976) posing an amendment which became the final
‘ of the clause, -
e 9. Construction work is governed by Part 1926 ;’:: mDn.m‘dt’ ‘lﬂ“"’.“¢ .- Tp—
i the of the OSHA regulations General industry .
SHMRC standards catalogued in Part 1910 may also A mog::z: "“":o::' ‘mc:":'lm Mﬂ:
-:’-» apply to the construction industry where no m""’.'m'" nlyb)'m*uh - ﬂM’Y individusl o
,",": m .undurds B ng ployer but is kn: wn taking into account the
in issue. 29 C.F R §§ 19105, 1910.- p rd of i the In
12. anda knowledge industry
other words, whether or not a hazard is “rec-
- 20 CFR § 1910.132(a), » general indusiry S 5.4 ahiattoes Soomanin
123 ‘::"'m; - tion. it does not depend on whether the par-
vng sctive equipment shall be pro- ticular employer is aware of it.
s vided, used, and maintained in a sanitary and 116 Cong Rec. 38377 (1970)
reliable condition wherever it is necessary by o i -
reason of hazards of processes or environ-
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prudent man familiar with the circumstane-

agairst the hazard" 512 F.2d at 1152

The Cape & Vineyard test was relied
upon by the Ninth Circuit in Brennan v.
Smoke-Craft, Inc., 530 F.2d 843, 845 (9th
Cir. 1976) 1o determine the need for protec-
tive gloves in the sausage manufacturing
industry. It was endorsed most recently by
the Second Circuit in American Airlines,
Inc. v. Secretary of Labor, 578 F.2d 38, 41
(2d Cir. 1978), in the context of a require-
ment for protective footwear for airline
cargo handlers.

Mxmmmmmﬁ
ﬂ_ally well served by the “reasonable per-
gon” _mmch if apphcd with a sensitivity
to the cu'cumunea in which h L8 used.

[4-6) The ‘“rcasonable man" is, of
course, a fictional character borrowed from
tort law wherein his conduct sets the stan-
dard below which behavior constitutes neg-
ligence. See generaily, W. Prosser, Law of
Torts at 149-80. Because the reasonable
man personifies the community ideal of rea-
sonable behavior, evidence of customary
conduct of those similarly situated may be
probative in determining his behavior. Id. at
166-68. See, e. g, Ward v Hobart Manuf,
Co, 450 F2d4 1176, 1185 (5th Cir. 1971)
(where defendant manufacturer conformed
with standards prevailing in the industry
and no strong evidence countered custom-
ary practices, this Court found little to indi-
cate defendant’s conduct was unreason-
able). Custom is, however, not dispositive
in negligence actions. “(Wlhat ought to be
done is fixed by a _standard of reasonable.

prudence, whether it uoulI’! is_complied
With or not” Texas & ific Ry. Co. v.

Behymer, 189 U.S. 468, 470, 23 S.Ct. 622,
623, 47 L.Ed. 905 (1903).

employed by the Government and depends
not at all upon the evidence drawn from the

people employed by the industry. Thns is ap-

plication of the reasonable _penon rule |
stands the principle on its head. The com.

mon law_reasonable_man ggnj_ ard was de.
veloped and appiied in direct reference ' 0

persons who would be subjeet o judgment
by that Standard.  Here, the Commlmon
would decide ad ad hoc what would be reason-

able conduct for persons of particular ex.

pertise and expericnee without reference to

S ——a e

the actual conduct which that experience

has engendered. In other words, the Com.

mission would assert the authority to decide
what a reasonable nrudcnt employer would
do under particular cmmtaneg, even
though in an industry of muitiple employ-
ers, not one of them would have followed
that course of action,

This diuelgd of demonstrated industry
custom is clearly beyond the intention of

the case he cases ‘which Tm horro\sed the reasona-

bie m man theoq to _construe OSHA stan-
dud; "As the Court said in Ryder, supra:
" So long as the mandate affords a reason-
able warning of the proscribed conduct in
light of common understanding and prac-
tices, it will pass constitutional muster.

40T F.2d at 233. In Cape & Vineyard, supra
at 1152, the court observed that conduct of
the reasonably prudent employer would
generally be established by reference to in-
dustry custom and practice. The Smoke
Craft court, only after failing to find &
relevant industry custom with which to
compare the employer's conduct, sought
other cvidence that a reasonably prudent
employer would have protected against the
alleged hazard. Smoke-Craft, supra at 845.
But see, Allis-Chalmers Corp. v. OSHRC.,
542 F.2d 27, 30-31 (Tth Cir. 1976).

[7-8] Where the reasonable man is used
o interpolate specific duties from general
OSHA regulations, the character and pur-
poses of the Act suggest a closer identifica-
tion between the projected behavior of the
reasonable man and the customary practice
of employers in the industry. The purpose
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B & B INSULATION, INC. v. 0. 8. H. R. C. 1371

Clte as 583 F 24 1364 (1978)

ln-«hn-im,. industrial accidents deponds upon
splayer e mphizace through ofininn ion of
hogristative ~’\ identificd safety and health
h.mmlx by preseribed remedial measures.
Preventive goals are obviously not ad-
vaneed where broad standards arc extende!
o encompass every situation whick gives
rise to an unlikely aceident.

.

[10) The Act indicates that Congress
though soeeificity of standards desirable”?
In Tight of the Acts preventive purpose and

v wRLER S s esiva b e iu....\'«f',
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[11) Where the Government secks to en-

wurage a higher s «Lmddrd of safcly per-—
formance from the the 1 lndunr) than e N customary

inf u-tm practices exhibit, the_proger re-

o _!_enenl 1undard- veing mnppropnlu w‘

achieve such a purpose.' The use of stan-
dard-making procedurcs assures that not
only wauld employers be apprised of the
eonduct required of them and responsibility

l@m‘;mﬁﬁunimmmm. for upgrading the safety of the industry

employer whose activity is not yet ad-

would be horne equally by all its members,

dressed by a srwcilic regulation and whose - but the resulting stundard would benefit

conduct conforms 1o Lhe common practice

11. Id For exampie, the Act does not aliect
workmen’'s compensation in anyv way, 26 US
C.A § 653/b)4), and creates no private nght of
action for an mjured empiovee agamst his em-
plover Jeter v. St Regis Paper Co, 507 F 2d
973 (5th Cir. 1975). Tort law, on the contrary,
is concerned with providu.g for after-the-fact
pavment of damages by one whose negligence
caused the injury. See 116 Cong Rec. 38371
(1870} in which Congressman Steiger warned
of the dangers of ngdly applying the tort law
concept in an OSHA enforcement context.

12. The Senate Report, refernng to stundards
promulgated by the Secretary under § 655(b),
expresses the intention that they “shiil rep-
resent feasible requirements, which, where ap-
propnate, shall be based on research, expen-
ments, demonstrations, past experience, and
the latest scientific data. Insofar as
practicable, standards are to be expressed mn
terms of objective critena and the performance
desired.” S Rep. No 91 1282, 91st Cong., 2d
Sess. Reprinted in (1970] U S Code Cong. &
Admin News, pp 5177, 516384, Detailed oc-
cupational safety and health regulations fill
well over 1,000 pages of the Code of Federal
Regulations See 20 CFR § 1910 et seq The
Senate Report emphasizes that the general
duty clause would not be a substitute for re
liance on specific standards. It would, rather,
“simply enable the Secretary to insure the pro-
tection of emplovees who are working under
special circumstances for which no standard
has vet been acopted” [1970] U.S Code Cong.
& Admin News, supra at 5186 (emphasis add-
ed).

13. “In the area of safety, the Secre-
tary is not restricted by the status quo. He
may raise standards which require improve-

‘from input of the industry's experts,'s both

ments in existing technologies or which nqmn
the developmeni of new technology .

Society of Plastics Industry, Inc. v. OSHA, soo
F.2d 1301, 1309 (2d Cir ), cert. denied. 421 U.S.
992, 95 S.CL 1998, 42 |.1d.2d 482 (1975) (stan-
dard prohibits worker exposure to concentra-
tions of vinyl chloride).

14. For a discussion of standards formulation
through adrunistrative rulemaking rather than
ad hoc adjadication, zo¢ Secunties & Exchange
Comm’'n v. Chenery Corp., 332 US 194, 202,
GT SCr 1ST5, 138, 6! LED 1995 (1%7). The
Count advised “The ‘unction of filling the inter-
stices of the [Molding Company] Act should be
performed, as much as possible, through this
quasi-legislative promulgation of rules to be
applied in the future.”

Arguments against ad hoc standard setting in
apphication of the Act's general duty clause are
presented in Andrews and Cross, Defending An
Employer Against An Alleged Vioiation of the
General Duty Clause, 9 Gonzaga L.Rev. 399,
40808 (1974). Morev, The General Duty
Clause of the Occupational Safety and Health
Act of 1970, 86 Harv L Rev 988, 992-93 (1973).
But see, National Realty & Constr. Co., Inc. v.
OSHRC, 160 US App D C. 133, 142, 489 F.2d
1257, 1266 n. 37 (1973).

15. See generally, National Roofing Contraciors
Ass'n v. Brennan, 495 F 2d 1294 (7th Cir. 1974),
discussing promulgation of construction indus-
try standards.

When the Secretary determunes the need for
a specific standard, he may receive comments
from an advisory commuttee which must in-
clude persons qualified by expenence and affili-
ation to present the views of employers and
employees in the industry. 29 US.C.A §§ 655,
656(b) The proposed standard is published
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employer and employee, cost and technolo-
gy obstacles faced by the industry could be
weighed,' and more interested parties can
participate in the process.

Viewed in_the light of a constitutionally

apphied regulation, B&B's challenge of the
tv:dentur\ basis for the Commission’s decl_

sion must be sustained.

[12,13] The Commission's findings are
of course conclusive with respect to ques-
tions of fact where substantial evidence on
the record considered as a whole supports
them. 20 US.C.A. § 660(a). The Secretary

has the burden of proving all elements of a .

violation. 9CPR§2200:J In this case

thnt burden included a demomtrguon thr.t'

a reasonable moulmon industry employer
would have used safety belts where B&B
dm Of the éleven witnesses who testi-

fiéd at the hearing, however, only Uhe
OSHA compliance officer who issuéd the
¢ftation to BEB believed that safety belts
would have been appropriate under the cir-
cumstances. The eomphunce officer had

never before issued a citation to employees

wortiu on a gtpc _;ggl; without sefety belts
and had no statistics or penoml knowledge

concerning falls from pipe racks. He ex-'.
pressed a position similar to that espoused

by Commissioner Cleary in the Commission

and interested persons are permitted to submit
written comments and may demand a public
hearing on the proposal 29 USCA
§ 650(b)2), (3).

16. See American Petroleum Institute v OS.
HA., 58] F.2d 493 (5th Cur 1978), American
Federation of Labor v. Brennan, 530 F.2d 109,
121-122 (3d Cir. 1975); Industrial Union Dep't,
AFL-CIO v. Hodgson, 162 U S.App.D.C. 331,
342, 499 F.2d 467, 478 (1974).

17. Commissioner Cleary found the risk of a fall
in this case t0 be demonstrated by the fata! fall
which occurred and regarded resort to industry
practice or even injury records unnecessary.
B&B, supra at 1270 We reject Commissioner
Cleary’'s approach, obsering that prevention is
not served by hindsight determinations of haz-
ardous conditions and that the Act 1s not in-
tended to make the employer guarantor of his
employees’ safety in circumstances where oc-
currence of injury i1s neither likely nor foreseea-
bie

decision below that where a fyll b
exuu it $ 1t must be protected against Nyar

Ieu o! the decree of hazard or probat ..,
of a of a fall.)?

Althou h havipg some simplistic apqe
E an apz_ro.uh to fall hazards w..

ggm_w require safety belts for an ordir -

set of stairs, becuuse people do full o .-
murs from time to time, and are serioy. »

r‘)_ured To state such a proposition js s’ 7

ficient to refute the cuggestion that .-
gres: mtend&d its regulations to go so Tur

The Secretary of Labor introduced "
evidence o_f customary procedures in the
m'Imr; B&B, on the contrary, produsef
a variety of witnesses representing laloe
and n nd management to demonstrate that the
“reasonable man” would have done no mor
thin B&B under these circumstances™

[14] In absence of evidence that BAEY
conduct Tell below the demonstrated prisc-

tité in the industry, the Commission’s ducr-

£1on Was not supported by substantial <

REVERSED.

18. For example, the business manager of As-
bestos Local 22 testified that the danger of
construction people faling off pipes is mununal
The foreman of Union Carbide and president of
the local said that he would not have worn &
safety belt under these conditions, considenng
them nonhazardous. The local supervisor of
the Construction Services Division of Owens
Comning Fiberglass testified that accident sta
ustics do not exist for these circumstances and
it is probably not a risk area. He would n
have thought safety belts required by OSHA
regulations in this case. The president of Fuli
er-Austin Insulation Co. testified that he would
not have required further safety measures &
this situation. MHe had served as & member of
the National Insulation Contractors Assocs
tion committee on OSHA matters several years
before and would not have interpreted the stan
dard to require further safety measures wnier
the cited conditions.
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