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The attached documente are in response to Item No. 54 of your
document request. These documents consist of OI notes, telephone
memos, and other documents relating to interviews, meetings and
conversations between Mosbaugh and/or his attorney and
representatives of 0I, through September 15, 1993, that fall within
the scope of the License Amendment proceedings. These documents do
not include the computer printed allegations, received by NRC from
Mosbaugh, that have already been provided to your office by NRC in
this discovery process. If you have any questions, please contact
Charles Barth, Office of General Counsel, MRC.

Larry L. Robinson
Office of Investigations
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(3 Pages)
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Erom: Allen Mosbaugh [l f W 149/

Pat Mcdonald, Ken McCoy, and Georgia Power/SONOPCO
1ie in sworn statements about "key participants” role and
whereabouts in preparing LER 80-006 rev.0

In a sworn statement during his deposition on 9-17-80
for DOL proceedings (Mosbaugh vs. Georgia Power), Pat
Mcdonald™s was ask under oath:

pg. 11

Q Have you ever read the LER regarding the diesel
generator ?

A 1 read it, yes, I did read it.

Q Prior to its submission ?

A No.

Q You read it after it was submitted ?

A Yes.

pg. 12

Q After you read it did you discuss it with anyone ?

A Not that I recall.

Q Did you discuss it w.zh anyone before you read it ?

£ Not that I recall.

pg. 13

Q So can you tell me what your role was in drafting
the LER, reviewing the LER, or changing the LER
other than reading it once ?

A 1 don't believe that I had any definable role

towards activities.

In direct contradiction with the above sworn statements by
Pat Mcdonald, Bil11 Shipman in conversations late in the day
on 4-19-90 (before LER 90-006 rev.0 was sent out) with site
personnel discusses Pat Mcdonald’'s very detailed comments on
the LER.

Mr. Shipman mentions Pat’'s name several times as the
originator of the comments.

Documentation of these conversations as well as the
contradictory deposition transcripts are in the possession
of the NRC OI.

It is clear from the conversations with Mr. Shipman that
Pat Mcdonald not only read the drafiL of the LER 90-006
rev. 0 but was substantially involved in shaping and
commenting on the LER prior to it's initial submittal.

SrOTTUTTY 3p0
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In a sworn statement during his deposition on 9-12-90
for DOL proceedings (Mosbaugh vs. Georgia Power), Ken McCoy
was ask under cath:

pg 88

Q Did Mr. Mosbaugh tell you in April of 1990 that he
believed there were faise statements made in the
corrective action letters sent toc the NRC ?

A I do not remember him telling me that. I was told, I

believe, by Bill Shipman that Allen Mosbaugh had

expressed that concern. That's my recollection.

wWhat did you do after you learned about that concern ?

Actually I think I was out of town of(sic) something

at the time that was raised and that Bill Shipman

and George Hairston responded to that including

revising the LER and ordering a QA audit to be sure

that it was complietely accurate.

>0

In addition to McCoy's above statement of being "out of
town”, GPC/SONOPCO previously submitted written answers o
NRC guestions posed during the NC's 0SI in August 1990.
GPC/SONOPCO's written answers (in the possession of the NRC
OI) fail to identify Ken McCoy as a participant of the
"late afternoon phone call” in which the LER 90-006 wording
was revised and finalized.

The above is in direct contradiction with documentation in
the possession of the NRC OI which shows that the date that
Mr. Mosbaugh raised concerns with Bi1l Shipman over the

COA letter and the LER was 4-19-90. Additional documentation
in the possession of the NRC OI clearly shows that Ken McCoy
was not "out of town” but was in the SONOPCO offices in
Birmingham on that day and a key participant on the "late
afternoon phone call”.

The omission of McCoy's name from the white paper was not a
simple mistake or clerical error. The NRC's questions were
posed in a meeting that McCoy chaired during the OSI
inspection. Answers were drafted by the group of GPC and
SONOPCO managers including Ken McCoy. In McCoy's presence,
the 1ist of participants who were on the late afternoon call
was compiled and reviewed.

McCoy did not speak up or add his name to the list in any
way.

Mr. McCoys statements from his deposition acknowledges
Mosbaugh’'s raising concerns with Shipman over the false
statements in the LER on the diesel gener:tor start counts,
an event which took place on 4-19-90 before the LER was
submitted.

Surprisingly this contradicts Pat McDonald's sworn
statements in GPC’s 4-1-91 response to the 2.206 petition
which states, on page 4 section IIB, “Not until April 30
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1990 does it appear that Mr. Mosbaugh articulated for the
benefit of his management that the start count data
contained in the LER was i1naccurate”.

Returning to Pat Mcdonald's sworn deposition of 9-17-90,
Pat Mcdonald’'s was ask:

pg. 6

Q Do you know if you were in your office on or about
April 18th, 1990 ?

3 1 don’t remember.

pg. 7

Q Could you look at it and see if that helps refresh
your recollection ?

A Okay.

A April the 18th I believe I was-- my calendar shows
that I was in Atlanta for a meeting in Atlanta.

Q On April 19, were you ?

A April 18.

Q I know. I'm asking about April 18,

A April 19th I believe I was in Atla.ita in a meeting with

Mr. Billy Klack, State Emergency Director.

when you combine the sworn statements from the above
depositions with the sworn statements of GPC/SONOPCO 1in
their 2.206 petition response and the "white paper” and l1ook
at what GPC/SONOPCO is saying about the top 3 Vice
Presidents in charge of Vogtle, it is not only patently
falge but their claim of gollective absence and non-
participation demonstrates & total lack of intearity:

Mcdonald didn't have anything to do with LER 80-006

Mcdonald was out of town at the time.

McCoy was out of town at the time.

Hairston was not a participant on the "late afternoon
call”

The documentation in the possession of the NRC clearly
shows the whereabouts of the Vice Presidents as well as
their real roles, indeed intimate roles, in preparing and
modifying LER 90-006 rev. 0, roies they are now trying
(unsuccessfully) to cover up. How many lies under oath by
SONOPCO executives does it take for the NRC to conclude that
character and fundamental trustworthiness to operate
nuclear power plants as addressed in 10 CFR2 Appx. C. VI

1 request the NRC to take the immediate, strong and
appropriate action that is warranted and required under NRC
regulations.
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including onqinocring licensing folks and that sort of thing.
But I think it was ultimately resolved in the
guality concern program.

Q. Doesn’t the guality concern program require the
resolution to notification to go to the person involved in
guality concern?

' Yes, that‘e the standard prograr. To see if the
concern, the person that expressed the concern, was satisfied.

Q. 1f that notice wasn’t sent down, then the guality
concerns department hadn’t finished their investigation.

Is that what you’‘re saying?

A. Either that or they’ve had an oversight in their
regular program. But that’s the normal functioning of that
program. I would not know about that notice.

Q. Did Mr. Mosbaugh tell you in April of 1990 that he

believed there were felse statements made in the corrective

action letters sent to the NRC?
A. 1 do not remember him directly telling me that. Ii
wes told, I believe, by Bill Shipman that Allen Mosbaugh had

expressed that concern. That'’s my recollection.

Q. What did you do after you learned about that
concern?
A. Actually I think I was out of town of something at

the time that was raised and that Bill Shipman and George

KHairston responded to that including revising the LER and
- 88 - i
CULPEPPER REPORTING SERVICE, INC. |
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14
15
16
17
18
19
20
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23

24

ordering a QA audit to be sure that it was completely accurate.:
Q. I’m talking about the corrective action letter, not'
the LER. There’s a corrective action letter and an LER. Do
YOu remember learning that there were false statements
contained in the corrective action letter?
A. What I understand is that Allen brought this up to
Bill Shipman. That he felt that what was in the corrective

action letter was in error. And what was in the LER that was

being submitted was alsc, he thought, in error. |
So as a result of that, they did a QA audit to i
verify that the LER was correct and we nade a2 statement as I i
recall in the transmittal that said that we wanted to clarify I
our pesition on the original letter because there was contu:ion’
about the terms used and that sort of thing. And so that was
attempted to be clarified by the LER. That’s my recollection
of it.
Q. Was there ever an investigation as to how false

information got inte the corrective action letter or the LER?

A. Yes, the QA audit reviewed all of that and
concluded thet there were several factors that led to that. l

Q. Where are the Q) audit results? Were they turned |
over to the NRC? |

A. Yes, and we have a QA audit report that they were !
provided to the NRC tean that investigated that allegat.

Q. That’s quality assurance audit?

CULPEPPER REPORTING SERVICE, INC.
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On 4-18~90 Bockhold stated that the 18 & 19 starts

from his 4-9-90 presentation were al)l after the completion
of the CTP. "The were not before that time". Thus the
subseguent to the CTP language wae applicable to the 4-9-80
presentation and the 4-9-90 COA as wel]l as the 4-18-80 LER.
1f the 4-9-90 presentations wer-e false (which Southern
Nuclear personne)! acknowleged on 4-19-80), then the

LER which was intended to repeat the same numbers as the 4-
9-90 presentation (18 & 19), which were then consclidated to
"at least 18 timees each” was intended to be false as well
because it wae based on information known to be false.

Bockhold's statements on 4-18-90 indicate his understanding
of the CTP. They can be taken one of 2 ways:

Either the "Special Testing” deacribed in Bockhold's
transparency constitutes Lhe comprehensive test program
itself and the 18 and 19 starts are claimed to have occurred
after that testing.

oR

The comprehensive test program ended before the testing
described and listed under columns "1A" and "1B" and the
number of starts under those columns are intended to
constitute and add up to the 18 & 19 numbers of "Succeesful
Starts” at the bottom.

George Bockhold has claimed that the starts in the columns
are not intended to add up to the 18 and 19 at the bottom,
As 2 result one must conclude the former interpretation,
that the CTP consists of those tests described in the
transparency and:

FOR DIESEL GENERATOR A ~--- CTP ended before start 169

The significart problem with this 18 that there was only 1
start after the completion of the CTP and the 4-8-80
presentation. As this definition applies to the LER there
were only 5 starts after the completion of tne CTP and *"e
end of the day on 4-19-80,
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FOR DIESEL GENERATOR B ~===-~-- CTP ended before start 148

The significant problem with this 1s that there was only 1
start, after the completion of the CTP and the 4-9-90
presentation. As this definition epplies to the LER there
were only 7 starts after the compietion of the CTP and the
end of the day on 4-18-80.

Reconsidering the second interpretation of the CTP :
FOR DIESEL GENERATOR A ---- CTP ended before start 142

Using Bockhold's transparency, the CTP ended before start
142 (5 starts before the UV run, start 147, of 3-29-980).

-~ The significant problem with this 1s that there was no
comprehensive testing before start 142 because starts
numbers 139, 140, and 141 were the 3 atempts to start the
diese]l on 3-20-90 during the site area smergency iteelf.

-~ Another problem 1s that there was an unexpected trip from
a jacket water temperature switch on start 148, after the
completion of the CTP,

-= Yot another inconsistency is that there were 27 starts
after start 141 and 4-9-90 presentation as opposed to the

18 shown on the slide.

FOR DIESEL GENERATOR B -=---- CTP ended before etart 137

Again using Bockholds transparency the CTP ended before
start 137 (the E-run bubble test of 3-27-80 at 10:49 )

--The significant problem with this 1s that there were only
12 starts after start 136 and the 4-9-90 presentation as
opposed to the 18 shown on the transparency.

-= A “problem” with the Control air system (low control air
pressure < 41 pei.) caused & caused a "Maintenance Lockout
glarm” between start 145 and 146.

Bockhold directs Mosbaugh by memo to correct the LER.
Mosbaugh discusees the 4-30-80 memo, that indicates the
start count information in the NRC correspondence is false,
with Bockhold. Bockhold does not present his understanding
of the CTP definition. Bockhold does not argue that based on
his understanding of the CTP the LER start count is correct



(that there were more than 18 starts after the CTP ).

Bockhold agrees that a revision of the start count 1is
warrented.

May £-10 1990==-- The PRB struggles with the definition of
the CIP

On about May 8 the PRB reviewed the propoeed revision to the
LER 90-006. There is confusion with the CTP language and no
member, including Aufdenkampe, has a clear understanding of
what was intended by the words. The PRE conciudes that the
earliest piont a CTP completion could be claimed was Just
before the UV test (start 162 and 141 respectively). The PRB
approves a revision of the start information based on that
definition and fowards it to Bockhold. Bockhold initials off
on the revision and the revision is sent to corporate .
Bockhold never presented his claimed understanding from 4-
19-90 of the CTP definition to the PRB or guestioned the
need tc revise the start count,

June-20 ----NRC statee its understanding of Licensea's CTP

.

7 Mwa NUREG 1410 "Loss of vital AC Power
. and Res e Remova! System During Mid-Loop Operations

at Vogtle Unit 1 on March 20, 1990 describes the licensee's
testing of "Control System Functional Testing” to include:
tests Lo recreate the event, tests of individual pneumatic
elements, leak tests, multiple starts, logic functional
test, a UV test, and "lastly,, the 6-month operability
testing required by the plant Technical specifications”.

Nureg 1410 than states that, "The licensee believed that
this series of tests, combined with the planned sensor
testing, provided a comprehensive trouble shooting plan for
the root cause determination that encompassed all suspect
equipment involved with the incident.”

FOR DIESEL GRENERATOR A ~===~CTP ended before start 165
FOR DIESEL GENERATOR B =~==«CTP ended before start 144

In the cover letter to the revision of LER 80-008
1t states 'If the criteria for the completion of the




test program 1s understood to be the first successful test
in accordance with Vogtle Electric Generating Plant (VEGP)
procedure 14980-1 "Diesel Generator Operability Test”.

It should be noted that this new definition 1s consistent
with the NRC statements in the NUREG 1410 above.

The cover letter indicates the errors were made because of
the "the definition of the end of the test program”.

FOR DIESEL GENERATOR A -- CTP ended before start 165

~=The problem with this 18 that there were only

4 gtarts of the diesel after this CTP and the 4-9-950
presentation.

-=The sw. ond problem with this 1g that there were only

9 starts of the diesel after this CTP and the 4-198-90 LER.

FOR DIESEL GENERATOR B -- CTP ended before start 144

~~ The problem with thie 1s that there were only

§ starts of the diesel after this CTP and the 4-9-90
presentation,

-= The second problem with this is that there were only

11 starts of the diese]l after this CTP and the 4-19-90 LER.

-~ A problem with the Control air system (low control air
pressure < 41 psi.) caused a caused a "Maintenance Lockout
alarm” between start 145 and 146.

In its response to Interrogatories from the NRC in
proceeding ASLBP No. 83-671-01-0OLA-3 Scuthern Nuclear
stated in response to Question 1 " The “"test program” which
is referred to in the sentence from the April 19, 1880

LER and Quoted 1in interrogatory no, 1, wase intended by Mr.
Bockhold to refer to the testing of the diesel control
syetem which did not require diese] starte . i.e., the
calibration of the Calcon sensore and the logic testing of
the control systems.” This late date explination that
Bockhold really meant on 4~18~90, that the CTP was sensor
and logic testing not reguiring diese] starts beliws reason.
Bockhecld reviewed and perecr 1y gigned off on the draft
revision, from PRE meetir: .0-86, tc the LER $0-00€6 that
clairified the point of ¢ unting starts, ("Subseguent to
this test program”), to begin with start 163 for Diecel A
and start 142 for Diese) generator B.

1¥ Bockhold had indeed belived Southern Nuclear's 6-9-83
definition of the CTP in 1990, no revision of the LER start
count statements would have been warrented. Thus Bockhold



did not hold in 1990 that the CTP ended before starts 148
and 137 and further believed that start 148 and 137 were too
early in the sequence to claim completion of a comprehensive
test program. Not withstanding the above, for the 6-9-83
definition:

FOR DIESEL GENERATOR A ~===- CTP ended before start 148
3-30~-90 @ 19:20

~=~The first problem with this definition is that there was
testing "which did not require diesel starts, ie., the
calibration of the calcon sensore” ect. performed after
start 148,

From the 11T report NUREG 1410 page J-10, the Jjacket water
temperature switchss ITS8H-18111 and 198112 caused DG1A to
trip on 3-30-90. Quoting from the report, "A jacket water
temperature malfunction alarm wae received when the
emergency diesel generator was started’ ~=~===-- "the trip
confirmed that a problem existed in one of the other sensing
11nes or sensors”. The report then states “Sensors ITEH-
19111 and 19112 were Quarenteened by the Team and were
replaced later on March, 31 1980. The leak testing on the
Jacket water sensing 1ines was completed after the new
sensors had been installed”. MWO's 19001683 and/or 135001863
are believed to document the calibration of these Calcon
sensors, Vogtle MWO's are initiated sequentially and No's
19001682 and /or 13001863 are after 19001576 referenced in
Southern Nuclear's interrogatory response. NUREG 1410
further describes activities of the still ongoing efforts in
calibrating the calcon sensors on April 2, 1980 and the
discovery of a new aspect of the CALCON calibration
problems, & loose spacer tube. According to NUREG 1410 page
J=25 " The effect of the spacer tube loosing is tc Tower the
trip setpoint”,

It appears that the latest 8-9-93 definition of the CTP is
yet another false statement by Southern Nuclear.

~-=The second problem with this definition is that there were
4 tests of the diese)! before start 146 that required
starting of the diesel.

--The third inconsistency i that there were 21 starts
between this CTP and the 4-5-90 presentation es opposed to
the 18 shown on the transparency.

FOR DIESEL GENERATOR B~==~ CTP ended before start 137
-== The first problem with this definition is thi' there

were 12 test of the diese) before start 137 that equired
starting of the diesel.



== The second problem with this definition is that the
number of starts known to have occurred between 4-9-S0 and
4-19-80 by the participants to the 4-19-90 conference call
was 2 starte. The 2 start differerce was stated to the call
participants by Aufdenkampe. Therefore with both the
definition of the CTP and the knowledge of the number of
starts between 4-9-3%0 and 4-19-80 know at the time on
4-19-90 was 2, Bockhold should have concluded that there
were only 14 starts after the CTP and 4-18-80,

-~ Participante probably didn't know about the starts that
were occurring on 4-19-30 at the time they formulated the
language.

IHE BASIS OF RELIARBILITY FOR DIESEL GENERATORS

The NRC requires that a plants oiese) generators

have a reliability of 98X per diesel. This is

required by Generic Letter B4-15, NRC Branch technical
Position EICSB 2, "Diese! Generator Reliability
Qualification Testing" dated 11-24-75 of the Standard Review
Plan Appx 7-A of NUREG 75~087, further requires that a
plant’'s diese] generator system have a 99% reliability at a
50% confidence lavel.

NRC recognizes only "valid successful tests”

The NRC only recognizes "valid successful teste"

per Regulatory Guide 1.108 to establish reliability of
diese] generators.

No matter how Southern Nuclear now defines its
“Comprehensive test program” there was only 1 valid
successful test of the A diese! and 2 valid successful tests
of the B diesel after the site area emergency and 4-9-80,
This few tests only establishes a 50% and a 71% reliability
at a 50% confidence leve) respectively as defined by NRC
regulations, far too few for the NRC to grent parmission to
allow resumption of power operations on 4-12-8%0.

By 4-19-90 diese! generater A had completed only & valid
successful tests and diesel generator B had completed

7 valid successfu)l teste. These few teste establishes
only & 89% and a 91% reliability respectively.

It reguires 14 consecuitive successful valid tests without
problems of failures to achieve the 95% reliability at a 50%
confidence leve)l on a diese! as reguired by NRC regulations.

Southern nuclear's "successfu)l starts” are 1llegitimate

Not withstanding the NRC's recognition of only “valid
successful tests”, the tests that Southern Nuclear included



in the counts of starts without "problems or failures”

's acientifically illegitimate in attesting to reliability
for Vogtle's diese]l generators after the site area
emergenc, . Southern Nuclear's tests numbers include

runs of the diese! for as 1ittle as 60 sec. duration as wel)
as tests without having any load on the diesel generator.
Because the root cause of the failure of the diesel in the
Site area emergency was misoperation of the Calcon jacket
water temperature switches due to downward setpeint drift of
the high temperature trip, it was scientifically essential
that the diese) tests reached the steady state and maximum
Jacket water temperaiures to manifest the probleme. In other
words running a diesel unloaded for a few minutes will not
cause the coolant (jacket water) toc heat up significantly
and thus not approach the CALCON Jacket water Hi-Temp trip
setpeoint (required to be 200 F +- 4 F), even 1f the setpoint
has drifted dangercusly low as 186 F as was found on tie
Quarantined DG1A switch that tripped the diese)l during the
site area emergency. Jacket water in a stopped diese) may be
ae low as 150 F, Heating of only a few degreee from this
point would be expected from short unloaded runs, thus never
challenging and exposing the hidden safety problem.
Therefore all these short unloaded tests are meaningless in
attesting to the Vogtle diesel reliability.

Fifteen (15) out of the 26 tests on DG1A occurring between
Southern Nuclear's latest (8~5-93) CTP definition and
4-19-90 were unloaded and less than 10 minutes.

Six (6) out of the 18 tests on DG1B occurring between the
the latest CTP definition and 4-18~80 were unloaded and less
than 10 minutes.

To include these tests as attesting the diese) reliability
is improper and i1liigitimate from an engineering
perspective.

Whatever point Southern Nuclear claims ended the
comprehensive test program, reliability can not be
established until the trouble shooting was complete, design
changes incorporated, and the roct cause corrected.

It makes no engineering sence to take credit for
consecuitive successful tests to attest to reliability
before the underlying problems were corrected.

The underlying problem that tripped the Diesel generator
was the Calcon ewitches. The underlying problems with the
Calcons were determined to be calibration techniques, dirt
and debris in the switches from instal:ation technigques,
loose spacer tubes, orifice sizing, and leaking pneumatic
air lines.

The correction of these problems was not complete by start
148 and 137 as claimed by Southern Nuclear.



According to NUREG 1410 Appendix J Section 3, the
“Troubleshooting for root cause of the emergency diesel
generators trips"” did not complete until the conduct of the

6 month operability test, start 164 for diesel A and start
143 for diesel B,

MATERIAL FALSE STATEMENTS BY OMISSION

Southern Nuclear admitts they never informed the NRC that
the successfu) starts” 1n their presentations were not a
resu't of “valid tests”.

Southern Nuclear never ‘nformed the NRC that amoung the
"successefu) starts” and starts without problems and fa'lures
were & large fraction of the tests of extremely short
duration, unloaded, and of no real value in demor -ating
reliability.

Southern Nuclear fa’led to inform the NRC in their written
and ora) presentatic s on 4-5-80 and 4-19-80 of the
continuing diese]l ge erator trips and problems that were
potentially associate ' with the root cause of the

S1te Area emergency.

Southern Nuclear failed to inform the NRC that the 4-9-30
presentation and COA were false promptly upon recognition of
that fact by their senior management.
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U.S. Department of Laber Office of Administrative Law Judge:
\ 526 Vine Stree!, Suite 800
Cincinnati, Ohlo 45202

O T T T T T T N TN I BN RN R R R
IN THE MATTER OF
ALLEN MOSBAUGH,

Complainant Date: BSeptember 4, 1990

Ve Case No: 90-ERA-58B

GEORGIA POWER COMPANY,

H
!
H
'
'
.
H
!
:
!
'
'
Respondent !

P 8 8 % & 3 1 % 3 8 3 o%obo% o3OS oMY

ORDER GRANTING MOTION TO COMPEL

Respondent, on August 31, 1990, moved for an Order compelling
Complainant to submit to a depoeition and to produce documents on
the grounds that Complainant's twice scheduled deposition has
been postponed and that Movant has cause to believe that
Complainant's deposition, now scheduled for SBeptember 7, 1990,
will also be postponed. \

Respondent asserts that, since approximately one-half of the time
available for diecovery has been dissipated by Complainant's
delays, it has been gtojudicod in the preparation of defenses. I
agree. While the echedules of busy attorneys are not overlooked,
prosecution of this expedited case should not have been accepted
unless it neatly fit within Counsel's available time.
Respondent's right to depose Complainant and to obtain relevant
documents is beyond qguestion and any further attempt to hinder or
interfere therewith invites the imposition of harsh sanctions.

Thusly, Repondent's Motion To Compel is well taken and must be
favorably entertained.

WHEREFORE, IT IS ORDERED that, unless Counsel agree to the
contratx,.gonplninnnt shall appear for the taking of his
deposition by oral examination and he shall produce specified,
relevant documente on sostonbot 7, 1950, pursuant to Notice '
issued on August 30, 1 . omplainant's failure to comply
herewith and/or to cooperate fully in discovery shall constitute

sufficient grounds to dismiss this case and to institute
proceedings authorized and contemplated by 29 C.F.R., 18.29(b).
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SEF 13 'S0 27:264M AL_EN L MISBAUGH

U.S. DEPARTMENT OF LABOR
OFFICE OF ADMINISTRATIVE LAW JUDGES

Allen Mosbaugh,

V. : Case No., 90-ERA-58

Georgira Power Co.

MCTION FOR PROTECTIVE ORDER

Comes now, complainant ang hereby reuvuests a protective

orge- concerning the procuctior O0f tape recoroiIngs.

U~ veptember 12, 1990, this Court 18sue0 1ts Oroe” LU
compe| proouction of certain tape recc.oings, Comola. ant

g1d nct find out about trnis order unt)'l late 1 Lne day.
when a copy was providged oy respcngent. At or atoe.t 7pm,

compia‘nant’'s counse! returned to his hote! =oom anu for
firs® time retriever s message from a representa ve c7 The
Nuclear Regulatory Me810n (NRCI Off1ce Of . 37 .75
(QL), Mr, KOnn cCOr° .te” the NRC official aL s '~o

AT that time the KNR. of€ici1al 1 ‘rmec mMr. ronn t
nOt a8 Of yet oObhtalned Cr reviewss & copy of &t = te..o -

12, 1980 OUrger 18sued by this Courzt, pbut ¢t~ t .ne ' & vl

wi1Ehed to subpoena Mr, mospbaugh's tap: “wi L 3'NGS L. _auSE

Lthe

oneg

the NRC nad been agvised TLhat certalrn Jortivle ¢° o0« tapes

crrcerned on=going criminal 1nvestioalicrs Or 1nvest  atC
nte 21 «ged 1ilegal conouct on Tr. na t of respon.

The NR- further reguested tnar complainant not tra:
tape ~ecorcings of the conversations Detween Mr. Mosbaugh
ana -.re NRC becalse such conversations are covered Juncer
express grant of configcentrality granted Mr, Mosbaugh L
NRZ and because release of sucn tapes wouiu 1nter’, ' L
an on-going "nvestigations of 17legal conguel (INCiv. .
aggi1tiona) a2 egations which have no. as of yetl Deen
airsclose  to respondent by eitner tne NRC or complainar

The NRC QO] stated that a sutp.oena or cther ‘eg

gocumentation would likel oDe served on complaint s. e
petcre migrnight, Septemns -, 1980 or that some form ©
protective orger mignt pe *° '~ py the NRC with this Court.

The NRC reguestec anc were 3. .an Mr, Mosbaugh's "bDee
number S0 they could mmec iately notify him orally &s
as a subpoena would be '1ssue2 and they further reguus:®

that —omplainant honor orai rotice of the existence ouf -uc.

a sSubtpDrcena s £OMN 28 < .0F NLTICE was provided to Mr,
Mosbaugh .

10
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Compianant notes that tapes rel'ated to the truth or
veracity of Mr. Mospaugh's allegations are altogether
"rrelevant to this proceeding. Moreover, the conversations
many or all of the conversations with the NRC occurred after
the above-captioned case was fi1le0 with the Department of
Labor, As such, respondent 1s not entitied to tape
recording related to the veracity of the allegations OI 1s
currently 1nvestigating, particularily 1nasmuch as a
configentiality agreement ex1sts between complainant and tne
NRC.

Moreover, respongent statec on the record .. ng the
course of Mr, Mosbaugh'e ceposition that the . .+ " gdate on
discoverable matters 'n this case (because 1t veo UL
consolidated with a subseguert complaint pencine « Lt the
wage ang Hour Division) would pe the date of the complaint
filed 1n tne apove-captioneo case | 1nveec, afier that fact

was Jd1scuSsSea. Mr, xonn agreed Le cance! a ~e=07: .01 of Mr,
Lee Glenn atter Mr. Scha.7'e& DDservel Lhnatl vement
1N th's case pegar atLe” The COmpla'”. was " el Thad

tapes createcd atter tre “i111ng of the complaint »., <h are
irrelevant to the a'legations contained 1n tne complaint
sncu:cd De excluded “rom the craerel progustion.

MOreover. Lapes Detweenr Mr . Mushauah and I” < orneys
are also ‘rciyoeg 'n the Lapes orgered LO De
Trese rtapes have noTt Deen centiflred ang proce. . . @l

c* tre tapes wou'lc resylt 1rn Lne 1nadvertent Q.sC Usurw Of
grierrey=client Cc.onversations.

wHEREFORE, comc 1a nant requests that preoduction of the
8 placeg 'n apeyance until Mongay, Sectember 17, 1880
80 co. . 'nant can: ' physica’ly iocate and exclude the
tape recordings of conversations between hm and the NRL anc
peLween h1m and his counsel; 2) so tnat tne NRC can
INterven:s oOr oLherwise seex a protective order n tnis
proceedings before cisclosure of critical facts relatec to
the on-going YnvestigatiIon woulc occur by the 1mmediate
transmission of the tapes t2 resporoent.

Respectful’ly Submitted,

ML——\
Michae ! D. Konn
517 Floriga Ave., NW
washinoton, D.C. 20001

Certificate of Service

I certify that a copy of tne forego'ng was hand-
deliverec on Jesse Schaucies this 13th day of September
1990.
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DECLARATION OF LARRY L. ROBINSON

i, Larry L. Robirnson, do hersby declare that the following is true and
correct, under penalty of Perjury, to the best of ay ability.

1. My nase is Larry L. Robinson. I ae esployed as an Investigator with the
Défice of Investigations, United States Nuclear Regulatory Cossission. My
duties include the conduct of investigations of licensees, applicants, their
tontractors er vendors, including the investigrtion of all sllegations of
wrengdoing by other than NRC esplovezs and contractors.

2. 1 sake these statesents based upon sy own personal knowledge, or upon
knowledge obtained by se during the course of ay esploysent, and is relied
upon by ee in the perforsance of oy official duties.

3. The OD¢fice of investigations (DI), Region 11 (RID), NKC, currently has two
pending investigations regarding allegations of intentional wrongdeing on the
part of Beorgia Power Company (BPC) Managers at the Vogtle Electric Benerating
Plant (VEBP). These investigetions basically involve allegations of
deliberate Violations of Technical Specifications, and Material False
Stetesents. 1 these ellegations are substantiated, “hey could constitute
viclations of NRC regulations enacted to protect the public health and safety.
In addition, & recent Special Inspection, conducted by NRC at VEBP during the
period August 6-17, 1990, addressed additiona) related allegations of
wrongdoing by BPC Managesent at VEGP that will, in all likelihood, be referred
to Ol in the »~ear futurs.

4. On Septesber 12, 1990, Stephen Kohn, of the Law Offices of Kohn, Kohn, and
Colapinto, telephcned me and advised #¢ that their client, Allen L. Kosbaugh,
& BPC employse at VEBP, was in possession of audio tape recordings that he,
Mosbaugh, had sade of conversations with VEGP Managers that B4y be pertinent
to the ongoing NRC investigations/Speciel Inspection, Kohn advised se that
Rosbaugh had been officially ordered to turn these tapes over to the Law
Dffices of Troutean, Sanders, Lockersan, and Ashesore, representatives of BPC
in & Department of Labor (DOL) Case, No. 90-ERA-%B, initiated by Mosbaugh.
Kehn stated that his understanding was that Mosbaugh was going to have to

over these tapes on Sept. 13, 1990,

3. Al.en L. Kosbaugh had been interviewed by se on February 8§, 1990, during
the course of ey investigation of one of the aforesentioned allegations,

6. On Beptesber 12, 1990, I telephoned Mosbaugh, and he verified that he dic¢
sake such tape recordings, that he was in possession of thes, that he had been
ordered by a DOL Adeinistrative Law Judg? to turn thee over to the Troutean,
Sanders Law Fira. Mosbaugh told we that, in his opinion, soee of these teapes
show evidence of intentional wrongdoing on the part of BPC Fanegesent at VEBP,
and BPC Managesent at the offices of SONOPCO Project, Birminghas Alabase, in
connection with the allegations in the ongoing OI investigations anf the
Special Inspection,

7. Also on Septesber 12, 1990, in response to ey sessage, Michael Kohn, also
with the Law Fire of Kohn, Kohn, and Colapinto, telephoned me at @y recidence
and advised se that his client, Mosbaugh, per an order fros DOL Administrative
Law Judge Bernard J. Bilday, Jdr., was required to turn over the tapes to the



BPC attorneys by eidnight, Septesber 13, 1990, Michael Kohn said thet he had
not been able to personally review all the tapes, but that it was his
understanding fros conversations with his client that there was evidence of
wrongdoing on the part of BPC Managesent, pertaining to the engoing
investigation/Bpecial Inspection issues, contained in the conversations on the
tapes. Kohn stated that his client would be willing to turn the tapes over to
NRC for review for svidentiary purposes. Kohn stated that he would prefer to
have the KRC subpoena the tapes.

8. The Dffice of Investigations has reasonable cause to believe that these
tapes contain direct evidence of intentional violations of regulatory

requiresents by BPC personnel that pertains to ongoing NRC
investigations/inspections,

9. O has reasonable cause to believe that the review of these tapes by BPC
personnel, or their representatives, prior to the cospletion 2¢ the
aforesentioned investigations, would severely cospromise the integrity of
these investigations.

Further, declarant sayeth naught.

Dated this 13th day of Septesber, 1990 at Atlanta, Beorgia.
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KOHN, KDHN & COLARINTD, P.C.

ATTORNEYS AT LAW

S19 7LOAIDA AVENUE, Nw

WASHINGTON, DE 20801

(203 334-2802

Mt AR, B KD mnet Creounncy
BYCPMEN M ERmnet s i gl g
BAVID K EOWABNTES o5 BT S

March 22, 1891

S ADMITIED W #a
Y ABMITYED % My
* ADWITYRS N B8
" ADMITYED v A

CONFIDENTIAL
Via Facsimile

Larry Robinson
Office of Invcstigation:
U.S. Nuclear Regulatory Commission

Dear Mr. Robinson:

While reviewing depositions taken earlier Juring Mr.
Allen Mosbough’s Section 210 case, I have found evidence
demonstrating, at a minimum, that Mr. R.P. McDonald made a
false statement regarding his knowledge about the NRC-OI
investigation into the "mid loop" issue.

Attached hereto, are excerpts cf deposition transcripts
of Mr. Arthur Domb{hand Mr. R.P. McDonald. The depositions

wre taken under oath, See, McDonald Depo. Tr. at p. 4 and
Domby Depo. Tr. at p. 4.

Mr. Domby testified that he first learned of the NRC-OI
"a few days prior to...January 30th when the first
interviews were held," and that he learned of it from "Mr.
R. Patrick McDonald." Domby Depo. Tr. at p. 6. Mr.
McDonald agparently testified falsely when he stated that
the first he learned about the NRC-OI investigation waaz
"when the OI investigator came to Plant Vogtle." McDonald
Depo., at 19. Mr, McDonald stated that his "starting
knowledge" of the investigation commenced when the "OI
inspector came on site." Id., at p. 22.

My clients, Mr, Allen L. Mosbaugh and Mr. Marvin B.
Hobb{, request that NRC-OI investigate whether Mr. McDonald
knowingly made a false statement under cath (i.e. whether
he, in fact, had knowledge of NRC-0I‘s investigation prior
to NRC-0I’s arrival on site).

On behalf of Mssrs. Mosbaugh and Hobby, - remain

s incetaly '

-

Michael D. Kohn
65b/rob

A0 906 26-= (S pp



1 BEFORE THE UNITED STATES DEPARTMENT OF LABOR
: t UNITED STATES OF AMERICA
|
3 | ALLEN MOSBAUGH, )
i : Complainant, % CASE NUMBER:
5 | ve . ) 90-ERA-58
€ !G!ORGIA POWER COMPANY, ;
7 ‘ Respondent. §
T
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10 |
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14 | DEPOSITION OF
15 i ARTHUR H. DOMBY
16 i - » =
o
1 |
TR
20 |
21 !
22
23 , BULL & ASSOCIATES
‘ COURT AND DEPOSITION REPORTERS
24 4651 Roswell Road, N.E., Suite F-504
Atlanta, Georgia 30342
25 (404) 256-2886
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Depcsition of ARTHUR H. DOMBY,
taken on behalf of the Complainant,
before Susan E. Reynolds, Registered
Professional Reporter, Certified
Court Reporter and Notary Public, at
127 Peachtree Street, N.E., Atlante,
Georgia, commencing at approximately

10:15 a.m., Monday, September 17,
19890.

BULL & ASSOCIATES



| APPEARANCES OF COUNSEL:

| FOR THE COMPLAINANT:

x KOHN, KOHN & COLAPINTO, P.C.
, By: Michael D. XKohn

1 Attorney at Law

' $17 Florida Avenue, N.¥.

‘ washingten, D.C. 20001

|

; Sandra Michaels

' Attorney at Law

| 40 Marietta Street
u Suite 1720

l

First Federal Buildin
Atlanta, Georgia 303

¢
03

| FOR THE RESPONDENT:

TROUTMAN, SANDERS, LOCKERMAN & ASHMORE
By: Jesse P, Schaudies
Attorney at Law
127 Peachtree Street, N.E.
Atlanta, GA 30303-1810

ARTHUR H. DOMBY,
being first duly sworn, was deposed and

testified as follows:

EXAMINATION
BY MR. KOHN:

Q Mr. Domby, could you please state

your full name for the record?
A Arthur Howard Domby.

Who is your current employer?

BULL & ASSOCIATES
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A I am currently self-employed as a
partner at Troutman, Sanders, Lockerman and
Ashnmore.
Q Mr. Domby, did you represent Mr.
Mosbaugh personally during an NRC Office of
investigation investigation?

A I did.

Q When did you commence representing

Mr. Mosbaugh?

A Relative to what?
Q When was the first time you ever

represented Mr. Mosbaugh?

pS It wae sometime in 1987.
Q And what representation was that?
A Mr. Mosbaugh was interviewed in an

NRC office of investigations matter concerning

security events, I think the matter you're
referring to is a February 8th, 1950 interview
with Mr. Mosbaugh by the NRC Office of
Investigations.

Q And you represented Mr. Mosbaugh at

that time algo?

A individually that's correct.
‘Thcy re two separate matters.

' Q Other than 0! investigations have

BULL & ASSOCIATES
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YOu represented Mr. ¥osbaugh in any other
matters?

A No, 1 have not.

Q When did you learn 0 was coming on

eite to do an investigation?

MR. SCHAUDIES: Are you
referring to 19907?

MR. KOHN: Yes. The February
1980 investigation.
A The specific date I am not exactly
gure of. It was a few days prior to, 1

believe, January 30th when the first interviews

———

were he{}. | [

Q (By Mr. Kohn) How did you learn of
the investigation?

A My client, Georgia Power, called me.
Q Who in particular?
A Mr. R. Patrick McDonald. He's

executive vice president of Georgia Power.

Q And prior to speaking with Mr.
McDonald had you heard of any possibility of
there being an 01 investigation?

A No, I had not.

Q Prior to your conversation with Mr.

¥cDonald did anyone at Georgia Power Company

BULL & ASSOCIATES
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lanticipate an investigation?
MR. SCHAUDIES: I'm going to
object to the form of the guestion.
MR. KOHN: I'l1]l withdraw that.

Q (By Mr. Kohn) When did you first

meet Mr. Mosbaugh with relation to the February

19890 0OI investigation?

A It began January 30th or thereabouts
' in terms of my knowledge. The manner?
i Q Right .
s I believe it was February €th.
Q Do you recall where you met with Mr.
' Mosbaugh?
A Yes. It was on the second floor of
the administrative puilding at Plant Vogtle
near Waynesboreo, Georgiea.

Q All right. WwWas this prior to Mr.
. Mosbaugh’s giving a statement to the NRC?

! A Yes, it was.

to 2 half an hour.

: Q How long did that meeting last?
! A Somewhere in the order of 15 minutes

| Q Is there any place in particular on

" the secocnd floor of the administration

|building -=- 0r where did you meet there?

|

BULL & ASSOCIATES
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BEFORE THE UNITED STATES DEPARTMENT OF LABOR

UNITED STATES OF AMERICA

ALLEN MOSBAUGH,

Complainant,
ve. 0-ERA-58

GEORGIA POWER COMPANY,

Respondent.

Vvvu‘.’vvwv

DEPOSITION OF

ROBERT PATRICK MCDONALD

BULL & ASSOCIATES
COURT AND DEPOSITION REPORTERS

4651 Roswell Road, N.E., Suite ¥F=-504

Atlanta, Georgia 30342
(404) 256-2886

CASE NUMBER:!
9
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DPeposition of ROBERT PATRICK
MCDONALD, taken on belalf of the

Complainant, before susan .
Reynolds, Registered Professional
Reporter, Certified Court Reporter
and Notary Public, at 127 Peachtree
Street, N.E., Atlanta. Georgia,
commencing at APProximately 2:30

p.m., Monday, Septenpar 17, 19%0.
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APPEARANCES OF COUNSEL:

FOR THE COMPLAINANT:
KOHN, KOHN & CVLARIERYT . P.C.
By: Michael! . Koern

Attorney at Law
517 Floric: Avenue, N.W.
Washirgte., D.C. 20001
and

Sandrc “Michaels
Attcrney at Law
40 Xarietta Stres-
Suite 172¢C
Firet Fed:ural =._.)

¢
<
w3

P s-2iny

Atlanta, Georri: =0303
- FOR THE RvYE, Ooucru..:

TR TEA 20 1 N P S g WY i - ASHI.CRE
1 By: lesse P. Schavaies

AtLorney at Law

! 127 Feachtree Street, N.E.

Atlante, GA 30303-1810
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, EAANIRATION
BY MR. KOHN:
‘ Q “z. M¥cDena'ld, .zuld you :state your
full nam. fo: the r2:2rd?
A 'cvert Patrick MecDonald.

Q And jou're currently employed by
iCeorgia Power _cupany?
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Company”’s nuclear power plants?

"

A I am not the chiet operating
cofficex. h |

Q. Who would that be?

A There isn’t such a position.

o) Who is ultimately reipo{sible for
the day-to-day coperation of the nuclear power
plants of Georgia Power Company? \

A I'm responsible toVBill Dahlberg who

is the chiz2f executive cfficer and he has not

designated & chief operating officer with °
functions so defined,

Q Mr. McDonald, you are aware that
there was an OI {nvestigatior in Jaruvazy,
February of 1950; is that correct?

A There was an 0Ol investigation. I am

not certain of the dates.

Q And that Ol investigatio:n concerned
the opening of certain valves, dilution valves,
during mid-loop of the facility?

A That’'s correct.

Q How did vou f£ixetr learn about the OI

‘inveotigation?

A When the OI investigator came to

—
Plant Vogtle.

S—
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‘ Q When was that?
A I don’'t remember, whenever the first

day he came &and anncunced

into it. iy A

ettt g e senAm—

that

he was looking

Q fthere was no czrior notice? No phone
call? -
bbb

A No. %

Q Ore day en OI invest:jator :zhowed up
at Geoxrsl Peusy ScZmpanv'e d22vs%ep?

A Coé;ect. o Ny 4

juberticliiont .

Q Did they show up at the s.te?

A Correct.

Q Were you 2t the s=ite at thet Time?

A No.

Q You were in yosur cffjice”

A I don’'t rerznba_ whrre T was

Q ¥e.1, who tz2.. i s -F2d SRTIR WP
on site’

l A well, T don'. r:mernter specifically

who told me.

Q Did tney con<ict interviews the
f.zr8t dey ey sh:cued up on site?

A > ~5n‘t know.

neg, & 8814

If I did know it

member.

Q Yecu w2re aware cf the .ng of the

—— - —

|
!
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8 | learned c¢cf the 072 investizaticn?
9 A That's cezrers.
10 ( - Aind you =z -OnsEs know whe toléfyou
11 ;abcu: it ez thé date that cccurred?
12 | A 1 don’'t remenber.
13 Q If you lookes == veour cale:rcar
14 would that refresh ¥our reccllection?
15 A It weuid roa-
16 | Q wHA: d4id y:. <z -l:iiz yer le::rned
% ?abo:L tie 21 ilavesi.ig.
18 2 “R. ECEAUDI. - - '™ gelinz to
18 | Sblect to the for~ :: _he ssesticn.
20 | Writ did you do0 af::: you learrn.d
21 | wizh regdrd te hat’
- | “Re RO “he Ol investisat.:n.
2 A nhat a.d I do?
23 Q £y Yr. Kohn) What war your
25 A . "S@ tI _.e&ir . ing of the OI inv-- :ation?
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SUMMARY OF DIESEL GENERATOR
PRESSURE SENSOR (CALCON) PROBLEMS AT VOGTLE

A. s:;;,mgng of Prsplgg; NUREG-1410 1ists Calcon pressure switch
problems, which far exceeded industry experience. This precursor indicator
to the 3/20/90 event had not been adequately addressed.

1. Pressure Switch Qut-of-calibration problems:

. 12 DG pressure switches have been out-of-calibration and have
aﬁgg;r:dloroadjustacnt over the lifetime history of Vogtle from
- ‘ .

This covers a population of 24 sensors (6 on each of 4 engines),
over a lifetime of about 92 sensor-years.

Typical out-of-calibration values range from to _ __ psig.

. fk1s data does not reveal rny unexpected results based on the device
type (hydraulic-pneumatic), setpoint drift amount, or frequency.
Thus, a formal root cause evaluation would not be warranted.

2. Pressure Switch (Defective) problems:

. & pressure switches were replaced (prior to 3/26/90) due to being
termed "defective" by the technician,

For 4 of these sensors, no reason for the failure was determined.

After the 5th "fatlure” (P-3 relay removed from DG 1A on 3/25/90 as
part of post-event troubleshooting), the switch was sent to Cooper
Industries for failure root cause determination. The sensor was
determined to be operating properly.

. Subsequent to the 3/20/90 event, ali 3 low lube ofl pressure
switches were removed from the JA DG to investigate a sensor
malfunction alarm that had occurred during the event. The switches
were tested by Cooper Industries on May 30 and 31, 1990 with the
following results:

A. The "B" and "C" switches were operating properly and were set
correctly.

B. The “A" swilth was stuck in the tripped condition. This
condition was stated by Cooper to be the same as reported by
Cooper's 10CFR2] report addendum c¢f May 12, 1988. The Part 2!
states ‘"Devices that are already 1nsta¥lod and opcrating after

{

severil hours between tests have demonstrated their relfability.

IMO Delaval recommends that all devices not installed, or that
are 1installed but have not operated for several hours between
tests, be returned to IMO Delaval for remachining, {nspection
and testing."
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C. In 1988 VEGP reviewed this Part 21 and returned all spare
sensors for vework. Installed sensors were not returned since
they were believed to have met the relfability conditions stated
in the Part 21,

D. Following the May 31, 1990 testing results from Cooper, modified
switches were ordered to replace all 1installed Calcon pressure

switches. These switches (6 per engine) were received,
§;;gbratod «nd installed; with the last DG completed on June 15,

€. Cooper was requested by Georgia Power Company to clarify the
original Part 21 notification. On June 8, 1990, Aodendum 3 was
fssued stating:

"Our recommendation of May 12, 1988 may have been confusing and
fn Tight of this failure after 9 years, it is appropriate to
restate our recommendation. Cooper Industries recommends that
a1l pressure sensor devices, Cooper P/N F-573-156, be modified
or replaced by devices identified as Calcon P/N B4400B."

8. Bees Lauss
. A design deficiency existed {n the Calcon pressure switches.

Replacement switches had not been installed due to mis-interpretation on
the May 1988 Part 21 notice.

C. Lorrective Action

A1l Calcon pressure switches have been replaced with the improved mode!
within the last 6 months.

The Part 2] was reissued for clarification.

0. Significance of Problem

None 1n fact. Multiple simultaneous failures were unlfkely, but could
have rendered one or more DG {noperable.

E. Conclysion:

Georgia Power Company took prompt actions to identify and correct the
observed switch fatlure in 1990,
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SUMMARY OF DIESEL GENERATOR
TEMPERATURE SENSOR (CALCON) PROBLEMS AT VOGTLE

A. sglgcmunt of Prgp]gm: NUREG-1410 Tists Calcon temperature switch
problems, which far exceeded industry experTence. This precursor indicator
to the 3/20/90 event had not been adequately addressed.

.+ Fellowing the 3/20/90 event, a1l 3 Jacket Water Temperature Switches
were removed from the JA DG for testing.

A test program to determine the as-found condition and failure mechanism
of these switches was developed. The purposes of the test were:

1. Determine the reliability and potential failure mechanisms of two
new sensors,

2. Determine the cause of failure of the installed switches.

This ' test progran was conducted at Wyle Laboratories in Huntsville,
Alabama from 4/23/90 to 5/4/90. Copies of the report were furnished to
the NRC and all TDI Owners through the Owners Group. Pertinent
conclusions from this test program include:

1. Insufficient temperature stabilization period prior to calibration -
The sensor exhibits a setpoint shift as the sensor body and {nternal
components change temperature. Note: Failure to recognize this
phenomena and properly compensate for it during switch calibration
was a contributingecause of one switch trip on 1A on 3/20/%0, and
subsequently on 1B on §/22/90 during switch replacement. Note:
This phenomena 1s undesirable in a sensor that is designed to sense
temperature.

2. Contaminants on the temperature sensor (tip) - Direct immersion of
the sensor tip in a calibration bath can result in residue buiidup
that can affect the setpoint. Although this 1s not a standard
practice, 1{solated cases may have occurred during previous
c;librations, which could have contributed to the numbers on the
chart.

3. Water bath heatup rate - A slow, controlled bath heatup rate is
necessary to allow the senscr temperature and bath temperature to be
approximately the same, while avoiding excessive sensor heatup.
Previous calibration procedures did not recognize this affsct. This
affect could have produced some of the previous setpoint adjustments
that contributed to the numbers on the chart.

4. Thermowell setscrew tightness - This produced a 20 setpoint shift,
Although not large, in relation to the tolerance band cf 440, it
could have been a factor in making previous setpoint adjustments
that contributed to the numbers on the chart.
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5. Spacer-tube tightness - The spacer tube can self-loosen when not
locked with thread-sealant, which produces a setpoint shift of about
80° per turn. This could have been a direct contributor to some of
the past fatlures or setpoint shifts. The vendor has stated that
211 new switches are supplied with sealant; however, this deficiency
has continued to be osbserved.

6. \aternal contaminants - Several switches had internal contaminants
ia the poppet valve area, consisting of thread sealant material and
metal slivers apparently from the inlet air port threads.
Subsequent examination of new switches at the plan* site revealed
similar contamination, concluding that the manufacturer or vendor
can be introducing contaminants during calibration. Internal
contamination was the direct cause of one switch failing on DG 1A on
3/20/80, and was a contributor to the second failure.

Upon completion of the above Wyle testing program, a calibration
procedure was written specifically for these switches to include:

1. Djsassembly of the switch, internal cleaning, and provisions to
prevent re-contamination.

2. Inspection and application of thread-sealant to the spacer tube.
3. HRequirements for the sensor to be calibrated in a thermowell.
4. Temperature stabilization prior to calibration.

The new procedure was used to calibrate 3 new jacket water temperature
sensors, which were finstal’l* on DG 1B on §/22/90. During the
subsequent maintenance start of the engine, these sensors tripped. They
were then removed and carried to Wyle Laboratories where as-found
se'point testing showed all 3 to trip between 160° - 166°F,

Subsequent evaluation of the differences between Wyle and plant test
techniques Ted to the following conclusions:

1. The plant bath had internal flow blockage that did not permit a
uniform temperature or heatup rate 1in the bath. This produced
§ovoral degrees difference at the reference vs. test specimen

ocations.

2. The soak temperature requirement was poorly worded. Although the
minimum soak times from the Wyle report had been observed, the
sensors had been soaked too long (up to 6 hours) at near the
setpoint (200°F). This resulted in further adjustments, longer
soak, and more adjustment; groduc1n9 switches that were far out of
adjustment when subsequently returned to their normal ambient
operating condition.

Upon correction of the above bath and procedural deficiencies,
consistent settings were obtained at the site on the same switches that
had been reset at Wyle Labs.
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A1l  Jacket water temperature switches on all DG’s ware removed, cleaned
and recalibrated per the latest procedure in early June 1990.

A copy of the latest procedure, with lessons learned, was provided to
the TDI Owners Group in June 1990,

Boot Cause

Internal contamination can cause a properly calibrated switch to trip.

Celibration of the switches was {nadequate to ensure the desired
setpoints.

Lorrective Action

A calibratton procedure thast cleans cn& properly contrels the
calibration requirements has been written and implemented.

Reliability of the basic switch component was established at an
indepgendent laboratory.

Switches have been defeated in the emergency start mode.
Currently evaluating replacement of pneumatic sensors with the vendor.

Significance of Problem

Trip of DG 1A on 3/20/90, and trip of DG 1B on 5/22/90.

Lenclusion

Georgia Power Company took promgt action to identify the cause of
temperature switch malfunctions, following the 3/20/90 event.

Prior to the 3/20/%0 event, 1in retrospect, the previous calibration
drift and failure history should have been recognized as a problem to be
resolved. However, discussions with the switch manufacturer did not
produce any clues that the switch has to be 1inspected, clesned and
calibrated under the conditions that Georgia Power subsequently
developed. In fart, the 10CFR21, Addendum 3, June 8, 1990 update to the
NRC states: “While no specific component failures have occurred, the
setting and verification of same, 1{s procedure sensitive.* Note that
this was after VEGP had resolved the issue internally.
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DIESEL GENERATOR AIR START VALVE
FAILURE AND ROOT CAUSE EVALUATION

A. Bistory of Problem:

1/24/90 - DG 2A rolled but failed to start during routine surveillance
testing. One air receiver had been {solated to test independent
starting on the other bank. The cperator noticed an air leak on one of
the air sta*t valves solenoids, unisolated the second bank, and
successfully started the engine.

. 1725/90 (a) DG 2A start was attempted to satisfy Tech Spec action
requirements. The cnginn slow rolled but did not start. A second start
attempt was successful.

(b) In order to fsolate the cause of the start fatlure, troubleshooting
was conducted including: replace afr start distributor filters,
checking operation of the governor, fuel racks, fuel system and cylinder
air start valves. No apparent problems were found.

(c) The engine was started 3 more times with no problems.

4/12/90 - D6 2A rolled but did not start during normal surveillance.
Operators decided that the start pushbutton had not been depressed long
enough and reran the test. The engine successfully started, which
seemed to confirm the operator's decisfon. The first attempt was not
considered to have been valid, and was not reported.

7/5/90 - A similar event occurred on DG 18 during surveillance testing.
Again, the operator attributes this to short pushbutton action, and dig
not log or report the start attempt or failure.

« T/11/90 - DG 2A again slow rolled and failed te start. The system
engineer had developed a test plan vor troubleshooting the start
pushbutton and seal-in circuit root cause of the previous observed
problems on 2A. This investigation led to the following conclusion:

(a) The seal-in circuit for the start pushbutton seals in any attempted
start.  Operator belief that the start pushbutton had to be

depressed for @ certain minimum time
p:riog stemmed from a simulator phenomena, and does not exist in
the plant.

(b) Discusstons with Cooper Industries resulted in paraliel
investigations 1in the afr start solenoid valves, air start
d1:tr1butors. air Tine routing, and individual cylinder air start
valves.

(¢) Several f{ndividual cylinder air start valves were determined to be
sticking 1in the open position. If the engine crankshaft position
was such that a particular combination of stuck valves &lso
occurred, then certain cylinders would be opposing each other and
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the engine would not start, This 1ikelihood would bLe increased f
half the cylinders were 1solated, as {n done during the
surveillance test,

(d) Durin? disassembly ¢f the <cylinder air start valves for
troubleshooting, some of the pistons had to be removed with air
pressure or excessive physical force, indicating that the pistons
were binding in the valve caps.

(e) Detatled measurements of the pistons and caps were made for vendor
review. These concluded that severa) céps were machined with the
bore slightly oval-shaped and tapered by several mils., this
distortion was subsequently observed 1n several new caps in the
warehouse.

(f) Vendor direction to correct the bind1ng was to polish each piston
to provide at least 1 mi] clearance with its matched cylinder cap,
followed by an engine run to heat the assemblies to normal engine
temperatures, followed by a pop test of each valve to ensure that
Jt was cycling freely.

(g) This corrective action was taken on all 4 DG's.

7-13-90 DG 2A completed
7-18-90 DG 1B completed
7-21-90 DG 1A completed
7-23-90 DG 2B completed.

(h) Based on this grobleu. Cooper Industries {issued a Part 21 report to
the NRC on Ju g , 1990. Long term corrective actions have not
been finalized bul Tnclude areas such as:

(1) Factor{ QC check of cap dimensions.
(2) Possible material changes in the piston or cap.
(3) Expanded testing during routine overhauls.

(i) An Event Critique Team reviewed the July 11, 1990 start failure.
This team concluded that the Apri) 12, 1990 start failure should
have been critiqued, but was not. Additional conclusions from the
review process include:

(1) Clarification of plant vs. simulator pushbutton delay times
for licensed operators.

(2) Instructions to operators to consider and log 211 attempted DG
starts.

B. Root Cause of Events

Nanuf.cturin? defect in individual air start valves, resulting in
occasional binding in the open position.
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C. Lorrective Action

Increase clearance in valves to prevent binding, and verify.
. Notify vendor for Part 21 {ssue.

Long-term correction not yet completed by vendor.
0. 3ignificance of Problem

DG would not start {f a particular crankshaft alignment and stuck air
valve combination existed. This condition was ex during

survetllance testing when half of the cylinders were iS0lated from
starting air.
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CALCON TEMPERATURE SENSOR
MODEL A3500-W3

TOP PLATE

TOP PLATE GASKET

0-RING

CALIBRATION RING

DISK SHAFT POPPET DISK
2 77 POPPET
AIR INGET — lh(ﬂlﬂ!ll‘; N |u.'i,'-v 7l _ w= ROREET LRRING

BASE GASKET

e I. i
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PRING RETAINER
VENT PORT s ’
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SENSQR DISKS EXPAND AS )
TEMPERATURE INCREASES. THEREBY SPACER TUBE
PULLING THE POPPET DISK DOWN ONTO THE

POPPET. AS THE POPPET 1S PUSHED

DOWNWARD. THE AIR ESCAPES THROUGH
THE VENT.

AS THE TEMPERATURE DECREASES.

THE SENSOR DISKS CONTRACT. THE
SENSOR TENSION SPRING PUSHES

UPWARD AGAINST THE SPRING RETAINER.
WHICH PUSHES THE POPPET DISK

UPWARD OFF THE POPPET. THE

AIR SUPPLY AND POPPET SPRING PUSH
THE POPPET BACK INTO THE POPPET HOLE.
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SENSOR TENSION SPRING
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s g UNITED STATES
{ . ) NUCLEAR REGULATORY COMMISSION
Q WABHINGTON, D.¢. JuEm

July 29, 1992

Mr. Michasl D. Kohn

Kohn, Kohn & Colapinto, P.C.
517 Florida Ave., ¥V
¥ashingten, D.C. 20001

Re: Mombaugh v. Georgia Power Coumpany
Dear Mr. Xohn:

This letter responds to your July 26, 1992, facsinile to Daryl M.
Shapiro of the Office of the General Counsel concerning yeur
release of certain documentation pertaining to an oftice of
Investigations (OI) investigation of Ceorgis Power Company. It
is our balief that your letter inaccurately represents earlier
conversations with OI. This office would prefer that all
information concerning this 1nvoltixutlon rengin in strict
confidence in order to protect the nt.qritx ef the investigative
process. Nonetheless, it is not our intention to interfere with
any official congressional investigation. Our discussions should
not be construed as giving any t of instructions to you
concerning any official congressicnal inguiries.

Sincerely,

ﬁ.‘m

Ben B. Hayes, Director
office of Investigations
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

Wm
In the Matter of

Docket Nos. 50-424-OLA-3

GEORGIA POWER COMPANY, er al. 50-425-OLA-3

(Vogtle Electric Generating Plant
Units 1 and 2)

Re: Licensee Amendment
(Transfer to Southern Nuclear)

NRC BRIEF ON RELEASE OF OI REPORT
REQUESTED IN LICENSING BOARD ORDER
PUERERRE « § . A AN E—

Following a prehearing conference on January 27, 1994, this Licensing Board
issued a Memorandum and Order, dated February 1, 1994, which provides in part:

2. By COB Friday, February 4, 1994, the Board and parties will

receive any briefs that the parties may submit concerning Intervenor’s

request that the Board should release the entire O Report, with or without

protective orders, and whether the Board should conduct an in camera

status briefing by the Staff (including the presentation of documents in

camera) prior to determining whether to release allegedly privileged Staff
documents.

This brief and the attached affidavit of James M. Taylor is submitted in response

to that Order.
DRISCUSSION

The Intervenor has requested that the Board order the release of an Office of
Investigation (OI) Report No. 2-90-020R, that is presently being evaluated to determine
whether an enforcement action should be commenced with respect to matters associated
with the reporting of diesel generator starts by Georgia Power Company (GPC).
1
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Although it is a report on investigation into facts relevant to this proceeding, it is also a
predecisional document upon which the NRC will, in part, determine whether o take
enforcement actions. See attached Affidavit of James M. Taylor.

Predecisional documents uron which government decisions are formulated are
privileged. See NLRB v. Sears Roebuck & Co., 421 U.S. 132, 150 (1975); Carl Zeiss
Stiftung v. V.E.B. Earl Zeiss, Jana, 40 F.R.D. 318 (D.D.C. 1966), qff"d 384 F.2d 979
(D.C. cir.), cert. denied, 389 U.S. 952 (1967). It has long been recognized that this
privilege can prevent the release of documents sought in discovery in NRC proceedings.
See Long Island Power Co. (Shoreham Nuclear Power Station, Unit 1), ALAB-773,
19 NRC 1333, 1341 (1984); see also Virginia Electric Power Co. (North Anna Power
Station, Units 1 and 2), CLI-74-16, 7 AEC 313 (1974); Consumers Power Co. (Midland
Plant, Units 1 and 2), ALAB-33, 4 AEC vl (1971).

The privilege on release of predecisional documents is a qualified privilege which
can be overcome by a showing of an overriding need for the documents. Shoreham,
supra. Once the privilege is properly invoked, the party seeking the documents has the
burden of showing that overriding need. Id. See also 10 C.F.R. § 2.744(c)(3).

At the Prehearing Conference on January 27, 1994, the Staff indicated that the Ol
report r=fccicd the views of only one NRC office. It was not the Staff position, Tr. 169,
and it was m.ade clear that the report may not ultimately reflect the Staff position. Id.
The OI report is under Staff review, Tr. 171, and along with all the evidence collected
by the Office of Investigations, the discovery that has occurred in this proceeding, and

other information, will all be weighed together in arriving at an enforcement decision
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Id. The OI report is an integral part of the material upon which the Executive Diractor
for Operations will make his (the Staff’s) recommendation as to whether an enforce:..ont
action is warranted. Thus, the report and the other materials sought are predecisional
material, see Affidavit of James M. Taylor, attached, subject to the deliberative process
privilege.

In addition, the Intervenor has not established an overriding need for the Ol
report. Mr. Mosbaugh, as a basis for his contentions, claimed he was privy tv the
misrepresentation. on which his contentions are based. He has not introduced any
evidence to show there is the "overriding” need for the report at this stage of the
proceeding, before the Staff has determined whether to recommend to the Commission
the initiation of enforcement actions. All we presently have are bare statements, which
lack any support concerning the present need for the Ol report. Plainly, the Intervenor
has not sustained his burden.'

Where the Staff objects to the production of a document in discovery upon a claim
that it is exempt from disclosure as a predecisional document or for other reasons,
10 C.F.R. § 2.744(c) provides the procedure to be followed in determining if the
document should be released:

If the Executive Director for Operations objects to producing a record or
document, the requesting party may apply to the presiding officer, in

' Similarly, GPC has not sustained a burden of showing an "overriding" need for
the factual attachment or exhibits to the report. The letters between GPC and the Staff
are in the possession of GPC. To the extent copies of interviews with GPC employees
and officers are sought, the matters sought are within the knowledge of such individuals,
who can be contacted by GPC. Moreover, GPC had an attorney present at most of those
interviews and, thus, cannot claim any lack of knowledge of the matters there discussed.
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writing, to compel production of that record or document. The application
shall set forth the relevancy of the record or document to the issues in the
proceed'ng. The application shall be processed as a motion in accordance
with § 2.730 (a) through (d). The record or document covered by the
application shall be produced by the “in camera” inspection of the
presiding officer, exclusively, if requested by the presiding officer and
only to the extent necessary to determine:
(1)  The relevancy of that record or document;

(2) Whether the document is exempt from disclosure under
§ 2.790;%

(3)  Whether the disclosure is necessary to a proper decision in
the proceeding;

(4)  Whether the document or the information therein is
reasonably obtainsble from another source.

Therefore, before any documents which the Staff has objected to producing are
ordered produced in discovery, the documents must be examined ex parte in camera by
the Board to determine if the documents should be released under the standards set out
in that regulation. The Staff already has offered to provide the documents for such an
examination. See Board Notification No. 94-1, January 3, 1994. Further, the
Commission has indicated that should the Staff and Licensing Board disagree on the
release or the disclosure of such investigative material after the material is presented by
Ol or the Staff to the Licensing Board in a transcribed ex parre, in camera session, the

Board is to certify the record of that session to the Commission for a determination of

? The matters to which ovjection has been made fall under 10 C.F.R. § 2.790(a)(5)
being interagency memoranda relevant to the deliberative process. See Shoreham,
19 NRC at 1341, The exemptions in 10 C.F.R. § 2.790(a) to the release of information,
are the same as in section 552(b) of the Administrative Procedure Act, 5 U.S.C.
§ 552(b).
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whether the investigative material is to be released. See Commission's Statement of
Policy: Investigations, Inspections and Adjudicatory Proceedings 49 Fed. Reg. 36,032,
36,033-34 (Sepiember 13, 1984); ¢f 10 C.F.R. § 2.744(d). The policy statement
essablishes procedures to be followed which would allow a Licensing Board to be
apprised of investigatory matters which might affect a proceeding, and yet not cause those
matters to be revealed in a premature manner so as to compromise the investigation.
Those procedures are applicable here to guard against the premature disclosure of
investigatory material so as not to compromise possible enforcement actions. Therefore,
should the Board determine that there is a present need for the release of the documents
sought in this proceeding, it should ref~ the record to the Commission for final
resolution.

Further, as indicated in the attached affidavit of James M. Taylor, this
predecisional material should not be made available to the other parties under a protective
order. GPC is the subject of the possible enforcement action and release of the report
to GPC would be contrary to the entire purpose of the privilege. / .cn Mosbaugh is a
principal involved in the incidents covered in the report, and the report should not be
released to him either at this time. Further, it would be unfair and without purpose to
release the report to Mr. Mosbaugh, but not GPC.

Notwithstanding the foregoing, much can be accomplished now even before the
Ol report is released. Tr. 179. GPC has proposed that they submit their corrections to
the transcript of Mosbaugh tapes numbered 57 and 58 to the other parties and that these

parties review these corrections tc see if a transcript of tapes 57 and 58 can be stipulated
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to by the parties. Staff counsel agreed to this. Tr. 158. Mr. Mosbaugh has six tapes
which allegedly highlight wrongdoing. Again, the Staff is willing to review transcripts
of those six tapes to see if a transcript of those tapes can be agreed upon. Other tapes
may be relevant. There is a very large number of documents that will be relevant in
addition to the OI Report. Staff counsel has suggested that the parties prepare lists of the
documents and stipulate as to their authenticity. Tr. 201. The Board has suggested
depositions be taken regarding the issues involving the alleged illegal take-over by
Southern Nuclear Operating Company, Inc. (Tr. 219), and that discovery proceed on that
issue. Tr. 215. The Staff has no objections to these actions. The Staff has further
suggested that GPC and Intervenor proceed with their case prior to the Staff setting forth
its position. Tr. 222.
CONCLUSION

The Ol report contains opinions and recommendations which are now being
reviewed by the Staff as but one element, albeit an important element, in the Staff's
deliberatiQe process by where it will reach a position on whether an enforcement action
is warranted. It is exempt from disclosure. See Shoreham, ALAB-773, supra. No party
has established a need for the report at this time. Discovery between GPC and
M:. Mosbaugh may proceed without the OI report. Some evidentiary stipulations
(tapes 57 and 58, Mosbaugh's six tapes of highlights, and documents) may proceed now

among all three parties. The Staff reiterates its offer to provide an ex parre in camera
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presentation regarding the Ol report by to the Licensing Board. Should the Board then
determiine the O1 Report should now be released, it should refer the in camera record to
the Commission.
Respectfully submitted,
Clotoe A B
Charles A. Barth
Counsel for NRC Staff

Dated at Rockville, Maryland
this 4th day of February 1994
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of )
)
GEORGIA POWER COMPANY, er al. ) Docket Nos. 50-424-OLA-3
) 50-425-OLA-3
(Vogtle Electric Generating Plant )
Units | and 2) ) Re: Licensee Amendment
) (Transfer to Southern Nuclear)
AFFIDAVIT OF JAMES M. TAYLOR

James M. Taylor, having first been duly sworn, hereby states:

1. I am the Executive Director for Operations, U.S. Nuclear Regulatory
Commission. 1 am responsible to the Commission for the operation of its Staff, which
is under my direction and control.

- 1 submit this affidavit to set forth the reasons why the NRC Staff cannot
release the Office of Investigation Report on case No. 2-90-020R, or certain of the
exhibits to that report until a determination has been made on whether any enforcement
actions should be instituted concerning the matters subject to that investigation. The
investigation documented in the OI Report No. 2-90-020R concerns the reporting of
diese] generator starts by Georgia Power Company following a March 20, 1990, incident
at the Vogtle Electric Generating Plant. 1 am aware that the matter concerning the

reporting of the generator starts is germane to this proceeding. 1 have been informed that
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counsel for Allen Mosbaugh has sought the entire report and that counsel for the Georgia
Power Company has sought the factual attachments or exhibits to that report.

8 I have directed the NRC Staff not to release this material, absent direction
of the Commission, because, in my opinion, to do so at this time would not only
preiudice consideration of any enforcement action which may be appropriate regarding
this matter, but would have a deleterious effect on the Commission’s deliberative
processes concerning possible enforcement actions. Although neither party has objected
to the release of this predecisional material, its release prior to a decision on possible
enforcement actions would comprise the Commission's ability to free ; deliberate and
consider possible enforcement actions prior to the release of these materials. The
materials, at this point, are predecisional materials which should not be released before
an enforcement decision is made, in order to protect this agency's regulatory functions
under the Atomic Energy Act.

4. The release of the predecisional materials here involved to the parties, even
under a protective order which would prevent their further dissemination, would not serve
the purpose of having predecisional material withheld prior to a decision on possible
enforcement actions. Both other parties are deeply involved in this matter and releasing
the predecisional material to them would not insulate the Commission or me while
making an enforcement decision. On the other hand, revelation of these matters to the
Board in an ex parre manner, as provided in 10 C.F.R. § 2.744(c) and the Commission’s

Statement of Policy: Investigations, Inspections and Adjudicatory Proceedings, 49 Fed.
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Reg. 36,032 (September 13, 1984), would protect the Commission’s deliberative process,
and the NRC Staff has offered to reveal the material to the Board as provided in that
regulation “nd policy statement. See also Board Notification No. 94-1, January 3, 1994.

3. lmoznizzthatttﬁspmceedinghubw\delayedbythesmsmability
to set forth a position or take part in discovery until it determines if an enforcement
acﬁonisappmpﬁate.mdthntheSnﬁhadreprumwdthnitwouldbenbletomove
forward with this proceeding some time ago. The Staff has released the tapes and the
transcripts of those tapes which were sought in discovery. The Office of Investigation
report was only issued on December 17, 1993. This matter is complex, and the final
review and development of recommendations on possible enforcement actions are being
completed expeditiously. It is estimated that the Staff will make its recommendations to
the Commission on possible enforcement actions concerning this matter by the end of
March 1994,

The foregoing is true and correct to the best of my knowledge and belief.

Subscribed and swom to before me
this 4th day of February 1994

)A :’,\/ 3/;«, vle

otary Public
My commission expires: _/_'Mgﬁ




UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of )
) Docket Nos. 50-424-OLA-3
GEORGIA POWER COMPANY, er al. ) 50-425-OLA-3
)
(Vogtle Electric Generating Plant ) Re: License Amendment
Units 1 and 2) ) (Transfer to Southern Nuclear)
)
CERTIFICATE OF SERVICE

1 hereby certify that copies of *NRC BRIEF ON RELEASE OF Ol REPORT
REQUESTED IN LICENSING BOARD ORDER OF FEBRUARY 1, 1994" in the
above-captioned proceeding have been served on the following by deposit in the United
States mail, first class, or as indicated by an asterisk through deposit in the Nuclear
Regulatory Commission’s internal mail system, or as indicated by a double asterisk by
facsimile this 4th day of February 1994.

Peter B. Bloch, Chairman** Thomas D. Murphy*
Administrative Judge Administrative Judge

Atomic Safety and Licensing Board Atomic Safety and Licensing Board
Mail Stop: EW-439 Mail Stop: EW-439

U.S. Nuclear Regulatory Commission U.S. Nuclear Regulatory Commission
Washington, D. C. 20555 Washington, D. C. 20555

(301) 492-7285 (301) 492-7285

Judge James H. Carpenter John Lamberski, Esq.**

933 Green Point Drive Arthur H. Domby, Esg.

Oyster Point Troutman Sanders

Sunset Beach, North Carolina 28468 NationsBank Building, Suite 5200

600 Peachtree Street, N. E.
Atlanta, Georgia 30308
(404) 885-3949



David R. Lewis, Esq.

Shaw, Pittman, Potts and Trowbridge
2300 N Street, N. W.

Washington, D. C. 20037

(202) 663-3007

Michael D. Kohn, Esq.**
Stephen M. Kohn, Esq.

Kohn, Kohn and Colapinto, P.C.
517 Florida Avenue, N. W.
Washingwn, D. C. 20001

(202) 462-4145

Office of Commission Appellate
Adjudication*

Mail Stop: OWFN-16/G15

U.S. Nuclear Regulatory Commission

Washington, D. C. 20555

Adjudicatory File* (2)

Atomic Safety and Licensing Board
Panel

Mail Stop: EW-439

U.S. Nuciear Regulatory Commission

Washington, D. C. 20555

Atomic Safety and Licensing Board
Panel*

Mail Stop: EW-439

U.S. Nuclear Regulatory Commission

Washington, D. C. 20535

Office of the Secretary® (2)

Attn: Docketing and Service

Mail Stop: OWFN-16/C15

U.S. Nuclear Regulatory Commission
Washington, D. C. 20555

it

Edwin J. Reis

Assistant General Counsel
for Reactor Licensing
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATCMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:
Peter B. Bloch, Chair
Dr. James H. Carpenter
Thomas D. Murphy

In the matter of Docket Nos. 50~424~0OLA-3
S0-425~0LA~3

GEORGIA POWER COMPANY,
at al. Re: License Amendnent

(Transfer to Southern
(Vogtle Elsctric Generating Nuclear)
Plant, Units 1 and 2)

ASLBP No. 93-671-01-0LA-3

MEMORANDUM AND ORDER
(Discovery Related to Office of Investigation Report)

Before us is the "NRC Staff Motion te Defer Certain
Prehearing Activities Until <the Statf Has Formulated a
Position," January 24, 1994 (Staff Motion). The principal
guestion is whether we should order the Staff of the Nuclear
Regulatory Commission (Stafg) - bafore it has decided
wvhether to take possibie enforcement action — to produce
for discovery all or part of a repert of the Office of
Investigarion concerning the Mosbaugh allegations that are
the kernesl of this case.

The Staff of the Nuclear Reguliatory Commission claims
that the document sought is a privileged pre~decisional

HHOSHO2S 1200
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docunment. Tr. 172; stags Motion at 1; see 10 CFR §
<.790(a) (8) (Examption 5 to the Freedom or Information Act) .
It does noe Claim that the document igs eXempt pursuant to 10
CFR § 2.7%0(a) (7) (Exemption 7 to the FOIA), which Protects

information compiled for law enforcement Purposes.

On January 3, 1994, the office ef Nuclear Reactor

Regulation issued Board Notificaticon Ne. 94-01, stating that

the investigation of the Mosbaugh Allagations hag been

Completed. The Staff stated that on December 17, 1993;, zhe

NRC Office of Investigation (OI) issusd its report on or

Case No. 2=90-020R. In addition, the Staff withheld the

report from public releasas, citing consistancy with the

Commission's Statemaent of Policy on Investigations.
Starff argues:

Investigations (OI) Report, Case No. 2«90-020R.
The Stary F8quasts that the Proceeding be delayed
and that no further stare documants be pProduced go
that the Staff, with the advice of the Commission,
DAYy determine whether to institute enforcenment
Procesdings without the premature disclosure of

the OI raport OF other aspects of the matter.
Public disclosure of the OI Report and itas

The Commission'sg riles do not directly appl.y.té

the stay requested by the Staff hers.' (Emphasis

'Staff Motion at 1-2.
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Report (Case No. 2-90~020R) has been produced by the Office
©f Investigations after extensive investigative work. Based
on our knowledge of similar reports, we are confident that

this Office of Investigation report is carefully prepared

and is extensive in its documentation. -t is a report that

the Staff has already decided is destined to be released.
?ro 1690

The lLaw’

Under the NRC's Rules of Practice, .f a document ig

relevant and not covered by an exemption under 10 CPFR §
2.790 and is not othervise privilaged, it must be produced.
Further, even if the document is covered by an exemption, it
nUsSt be produced {f necessary to a proper decision in the
proceeding. 10 C.F.R. § 2.744(d). Thus, the applicability
of an exemption must be weighed against a litigant's need,
and is equivalent to traditional privilege in civil pro-
ceedings. SonsuZers Power Co. (Palisades Nuclsar Power
Facility), ALJ-80-1, 12 NRC 117, 119-20 (1980).

In our Rules, there is a deliberative process exemp~-
tion, which protects from disclosure intragency memoranda
"which would not be available by lav to a party other than
an agency in litigation with the Commission." See Long

‘We have borrowed language for this section from Georgia

Powear  Company & ZSrisfl concerning NRC Staff Releass of
CAXTALn InVeAtigatory Matarinl, FPebruary 4, 1994 (GP Brief),
at 2”.
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W (Shoreham Nuclear Power Station,

1), ALAB=773, 19 NRC 1333, 1341 (1984). The U.S. Ssupr

Court has observed tha Purposes of the exemption.

The peint, pPlainly made in the Senate Report, s
that the "frank discussion of legal or polic-
DAttars” in writing might be inhibited i{f tn
discussion wvere made Public; and that the
"decision® and "policies formulated” would be the
poorer as a result. s, Rep No. 813, p. 9. See
alsoc HR Rep No. 1497, p. 10; EPA v Mink, (410 U.S.
73, 87, 93 5. ct. 827 (1973)). As lower courts
have pointed out, "there &Te enough incentives as
it is ftor playing it safe and listing with the
wind, " v Lay, 137 us App DC 133, 138, 420
F2d 1336, 1341 (1969), and as we have said in an
analogous context, "{hluman exparience teaches
that those wvho expect public dissemination of
their remarks =zay wall tamper candor with a
meom for appearances . . . to the detrinment of
L]

.y . -
. - -

e

. 418 US 683, 705, 41 L Bd 2d 1039, 94

v iixen
S Ct 3090 (1974) (emphasis sddad).

The deliberative Process privilege is not abscluta:

The (delibarative Process) privilege may ba inveoked in
NRC proceedings. It is a qualified privilege, hovever,

which can be overcoms by an appropriate showing of
need. A balancing test must be applied to determine

vhethear a litigant's demenstrated need for the

documents outwveighs the asserted interest

in
confidentiality. In this respect, the government

Agency bears the burden of demonstrating that the
Privilege is properly invoked, but the party sssking
the withheld informatien has the burden of shoving that

there is an cverriding need for its release.

Shoraham, supra, ALAB-773, 19 NRC at 1341 (citations

omitted).

It is settled law that factual material '"sust be

Segregated and resleassd unless ‘inextricably intertwined'

with privileged communications, or the discleosurs of such

factual material would reveal the agency's decision making
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procesa." Id. at 1342 (citations omitted) .

In determining the need of a litigant seeaking the
production of documents covered Dby the (delibar~-
ative process| privilege, an cbjective balancing
test .3 employed, weighing the importance of the
documents to the party seeking their productieon
and the availability elsewhere of the information

contained in the documents against the government
interest in secrecy.

Long Island lLighting Cg (Shorenam Nuclear Power Station,
Unit 1), LBP=-82~82, 16 NRC 1144, 1164~65 (1982) citing
united States v. Laggett & Platt, Ing,, S42 F.2d 655, 658-3%
(6th Cir. 1976), cert. danisd, 430 U.S. 945 (1877).

The Staff seems to think that the "Statement of Policy;
investigations, Inspections, and Adjudicatory Proceedings,”
49 Fed. Reg. 36032-34 (1984) provides some support for its

pesition. Hovever, the relevant portion cf that document

states, at p. J16033:

When staff or Ol believes thst it has a duty in a
particular case to provide an adjudicatory board
with infermation cencerning an inspection or
investigation, or when a board requests such
information, staff or O0I should previde the
information te the board and parties
Reliayes thAt __ un”.

’
or reveal coenfidential sources (Emphasis added.)

e cited text appears near the bottom of the Statement
ot Policy, ftollewing a paragraph that begins: "Until
completion of the rulemaking (that the Commission directed
the staff to commence), the following will control the
procedure to be followed . . . ." The quoted languagse
differs somewhat from the following earlier language -—
which appears to be in the nature of a preamble and not to
be opesrative language — in the gtatemant of Policy:

However, the need to protect information developed in

investigations or inspections usually ends

fmrmebdmmbdmm Aw imemameian {n complated and svalusted
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The OI Report is cantral to the resolution of this case
because it raflects the most exhaustive investigation chat
~as been crnducted and is highly 1ixely te help o bring the
Light of truth into our delibearations. mhis report, and the
ractual information contained in it, is important to this
Board. It is Likevise essential that each of the parties
see this documeant, use it in discovery activities, and
agcertain its relevance to their cases.

There is no privilege covering factual information
contained in this document and not inaxtricably {integtwined
with privileged communications. mis principle is settled
lav. Ve expacted that the Statf wvould voluntarily release
this factual, unprivileged information. If this had been &
Freedom ©f Tnformation ACt Case, rather than & discovery
cass, the Staff would have bsen op‘ratinq undar statutory
deadlines to release this factual information. Its delay in
not releasing ehis infermation seams ee have delayed the
1itigation of this case unnecessarily.’

We also would not follow the Staff’s suggestion that ve
apply the intra-agency communication exemption tO the
opinione ¢found in the office of Investigation Report. TT¥.
172. The opinions of the people who wrote the OI Repert

already are destined to ses the light of Aaay. Releasing
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them now to the parties, under protective order, would have
no additional detrimental impact on discussion in <the
agency. senior cfficials such as direct the Office of
Investigation are serforming a public function and
understand, from the outset, chat their work will be
carefully scrutinized by cheir superiors and the public.

Serutiny of their work s highly unlikely <0 embarrass
anyone or to interrere with agency deliberative processes.

Wwhat the Staff .s really asserting here seems to US to
be a privilege not covered by the FOIA or by the Statement
ot Policy. staff does not claim that disclosure "would
prejudice an ongoing inspection or {nvestigation, or reveal
confidential sources.” There is no ongeing investigation.

staff is asking for a delay in publicity te pernit it
to make its decision before this matter reaches the press,
the public or the Congress. rr. 171. The staff, in shore,
is asking te be able to deliberate privately about this
important enforcenent matter.

Since the Staff seeks this privilege and it is consis~
cent with a fair trial of this case, ve need not deny its
claim. In this instance, ve are able to offer some protec~
tion from public influence by requiring the production ot
the OI Report subject to a protective order. That order
will reguire the parties to hold the information in confi~

dance and will shelter the gstat? (and the commission) from



- -
that each of the parties is trustvorthy and that the protece
tive order igs highly likely to be Oobserved.

We have weighed the factors 88t forth in our Memorandum
and Order (Motieon to Compel Production ©of Docunments by the

Staff), August 31, 1993.% At this peint, the Statf is

(o

Fequesting about one month in which to deternine whether or
10t to take an enforcement action. After that, there is an
indeterminate Pericd of time within which the Commission may
Aact on this same question. The reason for the delay at this
time stems from the extended time consumed in a complex
investigation that has been ongoing fer almost four years.
On thea other side ©f the ledger, thare i8 a need for a
Prompt determination of this Proceeding. Intervenor s
Prapared to conduct depositions during the first weaek ctf
April. The Report of the Office of Investigation could be
relevant to those depositions.

Aftar balancing these factoras, we have determined that
the harm to Mr. Allen L. Moesbaugh and to Ceorgia Power from
delaying th> release °f the reguested information ia
tangible. oOn the other hand, the harm to the Staff has
never been explicitly stated 80 that we can understand it
and can consider it to be tangible. 1In consequence, we have
decided that, on balance, the requested information should
be realeased. The factual information in the OI Report

should “a w“elasmnas
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order. The release of the allegedly privileged opinion
cortions of the OI Report shall be required by the April 4,
1994, thus giving the Staff an opportunity Ior internal

4eliberations btefore production (subject to protective

order) shall occur.

ORDER

Fer all the foregoing reasons and upon consideration of
rhe entire recoerd in this matter, it 1» chis 2nd day of

March, 1993, ORDERED, that:

l. The Statf of the Nuclear Regulatory
commission (Staff) shall promptly relsass O
Georgia Power and Allen L. Mosbaugh all of the
easy-to-separate’ factual information that is
contained in the Office of Investigation's Report
in Case No. 2-90-020R and that is not inextricably
intertwined with privileged material.

2. On April 4, 1994, the Staff shall release the
remainder of the Office of Investigation's Report,
subject to protective order.

3. The Staff shall promptly serve a proposed
form of protective order on the parties and the
Board.-

¢James M. Taylor, Executive Director for Operations of
the NRC, in his affidavit of February 4, 1994, attached to
"NRC Brief on Release of OI Report Requested in Licensing
Board O~der of February 1, 1994," (at p. 1) estimated that
the Staff would make its recommendations to the Commission
py the end of March 1994. our Order accemmodates this
estimate. If the Staff schedule is delayed, it may show

cause why the estimate has Dbeen exceeded and a further
extension should be granted.

'since the wheles report will be released, the statf
should review it and relesass portions that they can

reasonably determine to Dbe factual, without extensive
editing and redacting.
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The parties shall sign the protective order, either as
drafted by the Staff or as amended by this Board. The
raleass provided for in paragraph 2 shall not ocecur
until the signed protactive orders have bsen served.

Bethesda,

THE ATOMIC SAFETY AND LICENSING BOARD

e (orii b 08B

Q_/Jancs H. Carpantar L
Administrative Judge

/
v

Peter B. Bloch
Chair

Maryland
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The parties shall sign the protective order, either as
drafted by the Staff or as amended by this Board. 7T

-

release provided for in paragraph 2 shall not occur
until the signed protactive orders have bsen served.

THE ATOHIC SAFETY AND LICENSING BOARD

illbin #waIZQ‘B@
‘_/Jll.l H.

cCarpentar
Administrative Judge

Thomas D. Hurphy’ /
Adnin;\::tezv- Judge

—,/B/%«

Peter B. nloca
Chair

‘J'

Bethesda, Maryland
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- % UNITED STATES
« f . NUCLEAR REGULATORY COMMIBSION
" v WASHINGTON. D.C. 30805-0001
' "\ March 24, 1994
DockdY" Nos. B50-424-0LA-3 Board Notification 94- 07
80-425-0LA-1

MEMORANDUM FOR:  The Chairman
Commissioner Rogers
Commissioner Remick
Commissioner de Plangue
Atomic Safety and Licensing Board and A1l Parties

FROM: Steven A, Varga, Director
Division of Reactor Projects - 1/11
Office of Nuclear Rsactor Regulation

SUBJECT: NEW INFORMATION POTENTIALLY RELEVANT AND MATERIAL TO BOARD
PROCEEDING IN THE MATTER OF VOGTLE ELECTRIC GENERATING
PLANT, UNITS 1 AND 2

In conformance with the Commission®s policy on notification of the Commission
and the Licensing Boards of new, relevant, and material information, this
memorandum calls attention to the document discussed below.

The Board has pending before it a contention challenging the application of
Georgia Power Company (GPC) to authorize Southern Nuclesr Operating Company,
— Inc. (Southern Nuclear), a subsidiary of The Southern Cotpany, to operate
Vogtie Electric Generating Plant, Units 1| and 2. One of the issues involves
an allegation that GPC made false statements to the NRC about diesel generator
testing conducted after the March 20, 1990, Site Area Emergency. On March 18,
1994, the NRC staff received the nnciosod document from intervenor Allen L.
Mosbaugh that contains allegations related to an allegation previously
submitted to the NRC (See Exhibit 4 of Interven=r's |esponse to GPC's
August 23, 1983, Filing for Reconsideration and Ce:cification dated
September 3, 1993). The allegation concerns the participants in s telephone
call on April 19, 1990, discussing the Licenses Event Report on diese)

generator testing, and sub squent remarks and actions by Southern Nuclear, GPC
and 1ts attorneys.

This information 1s being brought to the attention of the Commission, the
Licensing Board, and A1l Parties as information which may be relevant and
material to 1ssues pending before the issio censing Board.

i ~
a, Directo

vision of Reactor Projects - /11
Office of Nuclear Resctor Regulation

Enclosure:
Allegation
9403250149
P cc w/enclosure:
' See next page

Contact: Darl S. Hood, NRR

504-304%

neizsolbs  Ypr
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Board Notification 94-07  Dated: Merch 24, 1994

ce:

u{hr. EDO
#n e R DEDS
. Thompson
Plisco, loo

lurlc{
. Russe i
Reyes, NRR
. Thadani, NRR
. Martin, RI
Ebneter, RII
Mertin, RIII
J. Callan, RIV
Perkins, RV
Chandler, 0GC

(3)
. Cater, SECY (3)
. Burns, OCAA
UP
Office of the General Counsel
NRR Division Directors
NRR Project Dirsctors
NRR Branch Chiefs
ACRS (3)

-

-

-

Fbﬂ—!)!‘(-‘f‘:h?

R"""gf'.".

P.&
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BOARD NOTIFICATION 8O, 9407

GEORGIA POWER COMPANY, ¢ al.

(Vogtle Electric Generating Plant, Units | and 2)
Docket Nos. 50-424-OLA-3, 50-425-OLA-3

Peter B. Bloch, Chairman
Adminigtrative Judge

Michasl D. Kohn, Esq.

Stephen M, Kohn, Esq.

Kohn, Kohn and Calapinto, F.C.
517 Florida Avenus, N. W.

Washington, D. C. 20001
Office of Commission Appeliate

Adjudication
Mall Stop: OWFN-16/G15
U.S. Nuclear Regulatory Commission
Washington, D, C. 20855

Adjudicatory File (2)
A:::MMMM
Mail Stop: EW-439
U.S. Nuclear Regulatory Commission
Washington, D. C. 20535

Atomic Safety and Licensing Board
Panel

Mail Stwop: EW-439
U.S. Nuclesr Regulatory Commission
Waeshington, D, C. 20535

Office of the Secretary (2)

Aun: Docksting and Service

Mail Stop: OWFN-16/G15

U.S. Nuclear Regulatory Commission
Washington, D. C. 20555
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Georgia Power Company

cc:

Mr. J. A, Balley

Manager - Licensing
Georgia Power Company

P. 0. Box 1286

Birmingham, Alabama 35201

Mr. J. B. Beasley

General Manager, Vogtle Electric
Generating Plant o

P. 0. Box 1600

Waynesbore, Georgia 30830

Regional Administrator, Region I

U. 5. Nuclear Regulatory Commission
10] Marfetts Street, Nv., Suite 2900
Atlants, Georgia 30323

Office of Planning and Budget
Room 6158

270 Washington Street, SW.
Atlanta, Georgia 30334

Office of the County Commissioner
Burke County Commission
Waynesboro, Georgia 30830

Mr. J. D. Woodard

Senior Vice Presidant -
Nuclear Operations

Georgie Power Company

P. 0. Box 1295

Birmingham, Alabama 35201

Mr. C. K. McCoy
Vice President - Nuclear
:OctI: P;:a:ctc

sorgia r Company

P. 0. Box 1298
Birmingham, Alabama 3520]

P.B

Yogtle Electric Generating Plant

Harold Reheis, Director

artment of Natural Resources
205 Butler Street, SE. Suite 1252
Atlanta, Georgia 30334

Attorney General

Law Department

132 Judicia) luilding
Atlanta, Georgia 30334

Mr. Pierce Skinner, Section Chief
Project Branch #3

U. S, Nuclear Regulatory Commission
101 Marietts Street, NW. Suite 2900
Atlants, Georgia 30323

Mr. Dan H. Smith, Vice President
Power SMDpIg Opearations

1ethorpe Powsr Corporation
2100 East Exchange Place
Tucker, Georgia 30085-1349

Charles A. Patrizis, Esquire .
Paul, Hastings, Janofsky & Walker
12th Floor

1080 Connscticut Avenue, NW.
Washington, DC 20036

Arthur H. Domby, Esquiru
Troutman Sanders

NationsBank Plaza

600 Peachtree Street, NE.
Suite 5200

Atlanta, Georgia 30308-2216

Resident Inspector

U, 5. Nuclear Regulatory Commission
P. 0. Box B72

Waynesboro, Georgia 30830




