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Septaber 25, 1996
,

,

EA 93-059

'Mr. E. E. Fitzpatrick
Senior Vice President
Nuclear Generation Group
American Electric Power Company
500 Circle Drive ,

Buchanan, M0 49107-1395

SUBJECT: CIVIL PENALTY
(U. S. Department of Labor Case No. 92-ERA-37)

Dear Mr. Fitzpatrick:

This refers to the Notice of Violation and Proposed Imposition of Civil
Penalty - $25,000, and Demand for Information issued to American Electric
Power Company (AEP), Indiana Michigan Power Company, on August 5, 1993, as the
result of the Recommended Decision and Order for V. S. Department of Labor
(DOL) Case No. 92-ERA-37. The case arose from a complaint to DOL that a tool
accountability technician was improperly-terminated by American Nuclear
Resources (ANR), a subcontractor at the D. C. Cook Nuclear Power Plant, after ,

he requested a report concerning his radiation exposure. The August 5, 1993
letter informed AEP that payment of the civil monetary penalty could be
deferred until the Secretary of Labor (SOL) issued a final decision in this
matter.

By letter date December 16, 1994, the NRC informed AEP that the SOL had issued
a Decision and Order on December 1,1994, and that payment of the civil
penalty was now due. In a January 12, 1995 letter, AEP informed the NRC that
ANR was in the process of appealing the SOL's decision. The NRC agreed that
payment of the civil penalty could be deferred until the SOL ruled on the ANR
appeal. On July 15, 1996, DOL issued a Final Decision and Order (Enclosure 1)
upholding the earlier Orders and assessing attorneys' fees. NRC understands
that ANR has filed a petition for review of the 00L action in the U, S. Court
of Appeals for the Sixth Circuit. As provided for in our letter of August 5,
1995, you may defer your response to the proposed penalty unt:' 30 days after
the ruling from the Sixth Circuit Court of Appeals, if that ruling upholds the
various Orders from D0L.

In order to follow this matter, we would appreciate if you would provide James
Lieberman, Director NRC Office of Enforcement, with copies of the briefs filed
in this court litigation and a copy of the decision when issued.
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In accordance with 10 CFR 2.790 of the NRC's " Rules of Practice," a copy of
this letter, its enclosures, and your response will be placed in the NRC

| Public Document Room (PDR).

Sincerely,

/s/ A. B. Beach.

A. Bill Beach
Regional Administrator

i

Docket Nos.: 50-315, 50-316
License Nos: DPR-58, DPR-74

Enclosure: 7/15/96 D0L Final Decision and Order

cc t, encl: A. A. Blind, Site Vice President
John Sampson, Plant Manager
James R. Padgett, Michigan Public

Service Commission
Michigan Department of Public Health
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DOCUMENT NAME: G:\EICS\93059.DCC
To ,ecolve a copy of tNe document, indicate in the box: "C" = Copy w/o attlenci *E' = Copy w/att/enci *N" = No copy
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NAME BBt@hbss GGrant & & JLieberman ABBdahh
DATE 09/ih/96 09/17/96 09/ /96 09/24f/96
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JISTRIBV"I0i:
EPUBLIC J W F

SECY-
CA
JTaylor, ED0
JMilhoan, DEDR
LChandler, 0GC
JGoldberg, OGC.
FMiraglia, NRR
TMartin, NRR
JHickman, NRR
Enforcement Coordinators

RI, RII and RIV
Resident Inspector, Cook Plant
JGilliland, OPA
HBell, OIG.
GCaputo, 01
LTremper, OC
EJordan, AE0D
DFunk, RIII
OE:ES.
OE:EA (2)
RA0:RIII
SLO:RIII
PA0:RIII
DRP:RIII
CAAI:RIII (e-mail)
Docket File
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U.S. Department of Labor Administrative Review Board ,p .,
,

200 Constitu'Jon Avenue. N.W. f y %\,
Washington, D.C. 20210 - ;)

's i-

'r s

In the Matter of:

GREGORY A. SPRAGUE, CASE NO. 92-ERA-37

COMPLAINANT, DATE:JUL 151996
'

v.

AMERICAN NUCLEAR RESOURCES, INC.,

RESPONDENT.

BEFORE: THE ADMINISTRATIVE REVIEW BOARDl'

FINAL DECISION AND ORDER

In this case arising under the employee protection provision of the Energy Reorganization
Act of 1974 (ERA),42 U.S.C. 6 5851 (1988),2' the Secretary of Labor found that Respondent,
American Nuclear Resources, Inc. (ANR), violated the ERA when it discharged Complainant,
Gregory A. Sprague. See Dec.1,1994 Dec. and Ord. The Secretary ordered certain
affirmative action to remedy the violation, set forth the basis for calculating back pay, and
remanded to the Administrative 12w Judge (AU) to establish the amount of back pay, attorney's
fees, and costs that ANR shall pay.

On remand, the paties agreed on the amount of back pay but not on the attorney's fees
and costs. In a Supplemental Recommended Decision and Order (S. R. D. O.), the ALI

|
l

l' On April 17, 1996, the Secretary delegated jurisdiction to issue final agency decisions under, inter
alia, the Energy Reorganization Act of 1974, 42 U.S.C. 5 5851 (1988). and the implementing l
regulations, 29 C.F.R. Part 24, to the newly created Administrative Review Board (the Board).
Secretary's Order 2-96 (Apr.17,1996),61 Fed. Reg.19978, May 3,1996 (copy attached).

Secretary's Order 2-96 contains a comprehensive list of the statutes, executive order, and regulations
under which the Board now issues final agency decisions. A copy of the final procedural revisions to
the regtdations,61 Fed. Reg.19982, implementing this reorganization is also attached. The Secretary's
earlier decision and the entire record in this case have been reviewed by the Board, j

2 The 1992 amendments to the ERA do not apply to this case because the complaint was filed prior to the
effective date of those amendments.
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recommended that Respondent pay the agreed amount of back pay and $12,562 in attorney's fees
and costs. We accept the AU'. R. D. O. in part and modify it as explained below.

DISCUSSION

The AU deducted from the requested attorney's fee $506 for the hours claimed for
preparing Complainant's brief on review by the Secretary.I' Complainant's former counsel
submitted the fee request concerning that brief in December 1994. The ALJ made the deduction
because the brief was late filed and not considered by the Secretary. S. R. D. O. at 2.

Sprague contends that the deduction should not be made because ANR waived any
objection to the hours claimed for preparing the brief when it did not oppose the earlier fee
request. But the ERA requires a respondent to pay only those costs (including attorney's fees)
reasonably incurred in bringing the complaint. 42 U.S.C. f 5251(b)(2)(B). We agree with the
AU that preparing and filing a brief several months late, without seeking leave or providing any
reason for the delay, was not reasonable. Therefore it was proper to deduct the hours devoted
to preparing the brief.

ANR challenges the award of fees incurred for work relating to an appeal ANR filed in
the United States Court of Appeals for the Sixth Circuit. ANR Brief at 3-4. The Sixth Circuit
has ruled that the ERA does not authorize the Secretary (or now, the Board) to award attorney's
fees for appellate work. DeFord v. Tennessee Valley Awhority,715 F.2d 231,232-233 (6th Cir.
1983). We are compelled to follow DeFord because this case arises in the Sixth Circuit.f'
Accordingly, the fees relating to work in the court of appeals should be deducted from the
recommended award. The deduction is $2040 (13.6 hours X $150).

|
:

Although the ALJ initially referred to the deduction as $506 (4.6 hours X S110 per hour), S. R. D.l'
O. at 1, he reduced the fee petition by $504. S. R. D. O. at 2. We find that the correct deduction is $506.

Compare Blackburn v. Reich, 79 F.3d 1375 (4th Cir.1996) (ERA permits Secretary to order thef
1respondent to pay attorney fees for appellate work in the court of appeals).
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CONCLUSION

Respondent shall pay to Complainant $4,448.00 in back pay. Respondent shall pay to
Complainant's counsel $10,520.00, representing $10,085 in attorney's fees and $435 in costs.

,

SO ORDERED.

'

2 -

DnVfD A. O'B'RIEF
Chair |

i

/KA ~. SANDSTROM
ber

.

f'

'D. MILLER
It ate Member
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ADMINISTRATIVE REVIEW BOARD

CERTIFICATE OF SERVICE
,

Case Name: Gregory A. Sprague v. American Nuclear Resources, Inc. |

|

I Case No. : 92-ERA-37

|

| Document : Final Decision and Order |

| A copy of the above-referenced document was sent to the following persons on |

JUL i 51996
-

;
,
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-
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/ J
CERTIFIED MAIL

Kevin M. McCarthy, Esq.
Miller, Canfield, Paddock

& Stone, PLC
444 West Michigan Ave.
Kalamazoo, MI 49007-3751

Gregory A. Sprague
1917 % S. State
St. Joseph, MI 49085

John T. Burhans, Esq.
Pleasant Street, Suite 400
P.O. Box 648 )

St. Joseph, MI 49085 {

REGULAR Mall

Daniel H. Ocharzak
District Director
Wage and Hour Division
U.S. Department of Labor /ESA
2920 Fuller, N.E.
Suite 100
Grand Rapids, MI 49505
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Maria Echaveste, Administrator !

Wage and Hour Division
.

U.S. Department of Labor
Room S 3502
200 Constitution Avenue, N.W. ,

Washington, DC 20210 |

Steven J. Mandel, Esq.
'

,

Associate Solicitor for -
Fair Labor Standards

U.S. Department of Labor
Room N-2716 ,

200 Constitution Avenue, N.W.
Washington, DC 20210

Director
Office of Enforcement
Nuclear Regulatory Commission
Washington, DC 20555

Deputy Assistant General
Counsel for Enforcement

Office of General Counsel
Nuclear Regulatory Commission
Washington, DC 20555

4

4

Enforcement Coordinator
U.S.N.R.C., Region IV ,

611 Ryan Plaza Drive,

Suite 1000
Arlington, TX 76011

Hon. John M. Vittone ,

Chief Administrative Law Judge |
IOffice of Administrative Law Judges

800 K Street, N.W.
Suite 400
Washington, DC 20001-8002

Hon. Daniel J. Roketenetz, ..

Administrative Law Judge-

Office of Administrative I2w Judges'

525 Vine Street, Suite 900,

Cincinnati, OH 45202
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