COUNTY OF SUFFOLK

BOCKETED
USNRC

JL15 AM130

PETER F. COHALAN
SUFFOLK COUNTY EXECUTIVE

MARTIN ERADLEY ASHARE DEPARTMENT OF LAW

COUNTY ATTORNEY
ADDRESS ALL COMMUNICATIONS

IN THIS MATTER TO.

July 11, 1985

Atonic Safety and Licensing Appeal Board
U.8. Nuclear Regulatory Commission

Fifth Floor (North Tower)

East-West Towers

4350 East-wWwest Highway

Bethesda, Marylsand 20814

Attention: Administrative Law Judges:
Alan S. Rosenthal, Chairman
Gary J. Edles
Howard A. Wilber

In the Matter of
LONG ISLAND LIGHTING COMPANY
(Shoreham Nuclear Power Station, Unit 1)
Docket No. 50-322-0L-3 (Emergency Planning)

Dear Sirs:

By letter dated July 8th, I notified the Appeal Board
that the Suffolk County Attorney felt constrained by pending New
York State Court litigation from commenting on the "legal
anthority" group of issues now before the Appeal Board. 1 also
rejussted the Appeal Board's indulgence with respect to a further
submission in the event that future developments warranted.

Such developnents have occurred and our position on
theza issuss is as follows: The Suffolk County Executive
continues to oppose the notion that LILCO, independent of any
govormuental involvement, would have the legal authority by itself
to implement an emergency plan for Shoreham. The County Executive
takes no position with respect to the "immateriality" argument
advanced by LILCO.
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With respect to LILOO's "realism" argument, the relevant
developnents are as follows:

1. On June 26, 1985, the Suffolk County Executive
responded to a letter from W. Taylor Reveley, III, Esg., one of
counsel for LILCO, with respect to the issue of whether the
suffolk County Executive would respond in the event of a radio-
logical emergency at Shoreham. The County Executive replied that
he would so respond "to the best of my ability and in accordance
with the duties and obligations placed upon me by Article 2-b of
the Executive Law". That exchange of correspondence comprises
Enclosures 1 and 2 hereto.

2. On June 20, 1985, the Commission issued an Order in
this case, CLI-85-12, denying a pending reguest from Suffolk
County's former attorneys, the fimm of Kirkpatrick & Lockhart,
that it perform a full-blown NEPA evaluation of low power opera-
tion of the Shoreham plant prior to issuance of a license
authorizing 5% power testing. In rejecting that request, the
Connission stated its expectation that, in the event a full power
license were ultimately granted for Shoreham, governments weuld
not refuse to take part, to the extent nscessary to protect the
public health and safety, in radiological emnergency preparedness.
CLI-85-12 at p.4. As can be seen from paragraph 1 above, the
suffolk County Executive does not disagree with the Commission's
view on this matter.

3. On July 9, 1985, the New York Court of Appeals, by a
4-3 vote, upheld the trial court's invalidation of Suffolk County
Evecutive Order 1-1985. The Court of Appeals' majority opinion
included the following passages:

If the challenged executive order is merely
a vehicle for the gathering of information
to enable the County Executive to parfomm
his statutorily mandated functions of
taking "an active and personal role in the
development and implementation of disaster
preparedness programs" (Executive Law S5ec.
20[1][b]) and giving "advice and
assistance” to the local legislative body
or other duly appointed planning authority
(Executive Law Sec. 23[5]), it is clearly
authorized under the statute.

he Court of Appeals went on to find that Etecutive Ordar 1-1985,
; drafted, went bayond that function and rather constituted the
=y £

step toward implementation of a plan". However, the Sul
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opinion permits him to take such steps as are necessary to gather
sufficient information, during an exercise or otherwise, of an
energency response plan for the purpose of advising the County
l,egi slature concerning the feasibility of the sam2, The Court of
Appeals' slip opinion is Enclosure 3 hereto.

4. On June 20, 1985, the NRC Staff reguested the
Federal Emergency Management Agency to schedule as full an
exercise of the Shoreham emergency plan as is feasible and lawful
at the present time. That request is Enclosure 4 hereto.

Taken together, the developments recited above indicate
that the Suffolk County Executive would respond in the event of an
actual radiological emergency at Shoreham; that the New York Court
of Appeals has recognized the existence of statutorily mandated
duties on his part in this respect and has refused to nroscribe
his taking steps to gather information concerning any emergency
response plan that would be in effect in such an event; and that
an exercise of such a plan now appears to be actively in the plan-
ning stage. To this extent, we do not disagree with the "realism"
argument advanced by LILCO.

Two issues related to that of legal authority are now
before this Appeal Board: those of conflict of interest on the
part of LILCO personnel exercising certain emergency response
functions, and the absence of a New York State plan for Shoreham.
Fron what has been stated above, it is clear that the Suffolk
County Executive would ensure the response of the Suffolk County
government in the event of a radiological emergency at Shoreham,
As to the absence of a State plan, the significance of that
"defect" is greatly attenuated, given its applicability only to
the region more than 10 miles from Shoreham, by the intended
participation of the Suffolk County government in response to any
actual eunergency at Shoreham.

Respectfully submitted,

MARTIN BRADLEY ASHARE
Suffolk County_Attorney;’
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(f{\‘- N & ! = - ‘.‘. ) -\‘v\\i\ L}
By: Eugene R, Kelley '
MBA: ERK: rq Chief Deputy County Attorney }

Enclosures PSS
CC: Service List



HuntOoX & WiLLIAMS

707 EART Manw STeaer P.O Box isas
HOOO mpmsls LvaNiA AVRN I, M. W Ricmxowd, Vimoiwra QJRiIs ANW BAS wrEn U
» 0. 80X 20 W T DR, B O O
WARH wOTON. O B Joo3e . TELIPHONE I8 4T $I00
TELErHOuE 108 988 400 TeLgmwong 804-7. ¥ 8200 TELEX THeTOW
PIARY NG NIA Ban TOWEN TWX-70-986-Q0e! B AN TRULDING ® O aox Op
* O 00~ 3840 RALLIGH. HORTH CARDLINA J7a08
HOMPOLA, 1RGN 28 TELANOwNE & @ o8d @371
TELEPwONE SO diw ann
TELDA TIRern June 17, 198§ FMET TENHESSEE BANK BUILDNG
- o NOw eer
e s e va
TELERNONE 703 InL.L200 Ta— GE——

. L™ T
OMECT DiAL N, B0 TEg -

Martin Bradley Ashare, Esg.
Suffolk County Attorney

H. Lee Dennison Building
Veterans Memorial Highway
Hauppauge, New York 11788

Long Island Lighting Comp

any
(Shoreham Nuclear Power Station, Unit 1)

Dear Mr. Ashare:

Suffolk County Executive Cchalan was guoted in the June
15, 1985 New York Times to this effect:

In that event [i.e., Shoreham becor»~
radicactive}l, the county has a duty and
responsibility to provide for the health

and safety of the residents near the
plant.

I write to ask if, in fact, the County Executive will
rcngond fully, in cooperation with LERQ, to protect the public

health and safety in the event a radiological accident occurs
at Shoreham.

Very truly yours,

126/586
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COUNTY OF SUFFOLK

OFFICE OF THE COUNTY EXECUTIVE

PRTER F. CoMALAN JOHN €. GALLAGHER
SUFTOLR COUNTY EXRCUT IV CHIEY DePUTY
> June 26, 1985
Hunton & Williams
707 E. Main St.
P.O. Box 15358
Richmond, vA 23212
Att: W. Taylor Reveley, III, Esg.
RE: Long Tsland Lighting Company
horeham Muclear Power en, Unit I)

Dear Mr. Reveley:

This le in response to your letter of June 17,
1985, In the event of a radiological accident, I, as the
County Executive will respond to the best of my ability and
in accordance with the duties and obligations placed upon
me by Article 2-b of the Executive Law.

Sincerely,

B>
PETER F. COHALAN
SUFFOLK COUNTY EXECUTIVE

PFCrsm
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Io the Matter of Vayne Praspece,

er al.,

Respondents,
v,

Perer F. Cobalss, Ae.,
Agpellanc,
Long Talend Lighting Compeuy,
lote rveavr-Appel lent.

Ia the Matiey of the Towo of
Boathasgton, ot al.,
Peipondents,

v.
Peicr F. Cohalan, &c.,
Appellent,
Leeg leland Lightiong Compeny,
lotervenozAppellany.

f’a rd 4

Order aTilracd, wilhaut cobls, fn o
e raiue

Chiel Judge Nachilar aad Judges fimem,
Exye sod Alexcader ceacar. Julige
Titeae dtssects oud voles to severse
is &b cpinica 46 Wiith Julzes Jasws
azd Weyer ronter-
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I MEMORANDUM
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Tan meevmyadion o it oreewed gl fadpe(t W

v.
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Intgryenor-Anpelient.
.m'..l”"O.‘.-I".”b...."
In the ¥aiter of the Town &f
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Rejponoenth,

L
Paler F. Conalan, 3£.,
Appsilant,
Long Islend Lighiling Comzany.
IntarvangteAnoeiiant.
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MIHORATTDUL
The order of the Appellecte pivision should be effirmed,

without costs.

Article 2-0 of the Erecutive Lav, notvithecanding its
erciculoted policy of taveluing local chtef grecutives In the
developuent end feplementation of dleriter PRepRTAENIEE PTIGEERE
(Bsscucive Lav § 201311613, does not vest in thes the VILIGHS
responsibility for the prepatetion of cousty GLIMITeE St

Becsion 23110 gpecifically provides thet “[elach county
eoe tg guthorized to prepere dierater preparedneds plame”. It 1

elear thet the delegetion of pover 10 esch county de to fte
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legislative, not 4ts erscutive teanch, In cther sections of
arcicle 2+B, the contest clesrly iodicetes that references to the
veounty™, without mote, aigoify the legleletive branch. Sectien
27, for exawmple, provides in pertinent parc thet “le)very county
##% ghall have the power to provide by jocsl Jew **= for its
gontinutry”, Siwtlerly, § 28-¢ provides that, in the event of a
decloratien of » #tere dleaster gumargency, "any coudty *** shsll
prepare o local vecovery end tedevelopnent plen, wnleaa the
legislative body of the sunteipality shall determing such plen to
be unnecesssry or isyractical”. In stark conyrest, when the
Legislature intended 10 Vst suthoticy of any kind ¢n & county
executive, ft has specified the role of the ehiel erecutive,
defined as "a county executive Or mrnagetr of 8 county" (Executive
Lav § 2012)11)) teee, @.8.. Execucive Lav-§§ 2411
25100, 12). 130, 140, 161 2600013D).

Yoreover, the use of the term “is suthorived” in §23¢1)
uneguivocelly eignels @ legtelativa Intent that the preperation
of county plane is oprional, not mmdatery. The provisions
authorizing the ehief execvrive of 8 ¢county TO BGt upon e
declaration of & redlolugicel sceident do not nocerserily pree
suppose the existenss of o plon (Exscutive law §524s 25: 26
2011)) 29+012)). We resd Executive Lev $I0€3){E) s mizely
eanifesting a policy preferring considaration of the vounty
erscutive's vievs in the development of dleadier preperadosrs
programs, which policy tepliebtly recognives that primary Tespone
atdtlity for such development 19 lodged eleavhere and sgree with
the concluston of the Appelints nivislon that the term "gzunty”

{n Executive Lav $23(1) does not toclude "county executive™.
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1 the challenged axecurive order s mevely & vehicle

for the gathering of ivforwmetion to enshie the tounty execulive
to perforw hie statutortly mandered fumerions of 1aking "an
sctive and personsl role in the developoent end irplementeticn of
divaster preparedness progrems” (Executive Lav $2012116)) end
giving "advice end sssistence™ to the locel legielacive body or
other duly sppointed planning authoricy tExecutive Law §23[5)),
1t 16 clearly authorized undey the scatute. However, wo re¢d
Execucive Order 1-1985 as 2eprésencing e firet ecep toverd the
foplementation of & plen and therefore wo find it to be & clesr
usurpation of the legtelecive funcrion (ef. Under 21 v Cley of
Bew York, _ W¥2d__ [decd June 38, 15850).

o!—
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MATTER OF PROSPECT v CONALAW
ro, 440
'- ,- "

TITONE, 7. (dissenting]

The issu¢ before ue 18 not vhather Executive Lav §
23(1) confers vitimate responsibilivy for e promulgetion of a
dlssster preperedness plan upon the executive braneh or the
legieletiva branch of ccunty goveramant, for the ¢hallenged
Executive Ordar d04s NOt purport Yo promulgate sueh » plan. It
wimply 6ivects the Commisuianer of Police and the Commisstoner Of
Planning to stedy a proposst plen thes je noe in effect end may
never go into effect. The tesl quastion, then, concerns the
proper tole of the judiclary in thie emotionally ebarged dlepute.
pecause the County Executive clesrly presesses expréss end
taplied suthority to lesve the Executive Dréar in question ana
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the slleged illegel acte sought to ba enjoined have not taken
place end aze contingent upoh foture events that BAy OF may ROt
come 10 pevs, tha purported chatlenge 46 "sonjusticleble o¢
wholly specelative and abstract® (Mev York State Ipepection,

v : . v Cuomp, 66 Wr2a 333, 240"
Accordiogly. the order of the Appellete Division ghould be
reversed and the petitiona dismisnel.

This l3tigetion revolves around a nutlear pover plant
located st Shoreham on Long 1slend. 1t sppe=ars that the plant
cannot becomo operstiomal in the sbsance Of an emsrgancy evscs
uation plan. The Suffelk County Leglslature has conéletently
teven the position that ho plan woald be fearible and eventgslly
pessed @ resolution, sigued by the present County Erecutive,
appellant Peter Cohalan, hich *terminated” Soffolk Coucty's
*radiological emargenty planning processa® and drrected that "no
local teciological emergency plen & * ¢ be sdopted or
teplencoted.”

plocked by loca) governmuntal obgtinance, the utilitly
subsitted ite own plan to the woclesr Regqulatory Cossisslon.
After the Commisston rejected ihe plan 86 beyond the uidlity’s
Jegal povers, appellant Cohalen sesued Exacutive Drder ye)u8s,
whieh reads a8 ftollows:

Artiele !1::'-;h:h:°::: ;::;‘:tzzo'zuzzﬂ:;vc

oD F e S e T e pesstary Tor

me to ceuse ¢ Be revieved and evalusted the

e R P T TR

ruclesr Regulatory Commisaton and the Pedersl
Losrgency Mansgerint Agenty.

. Although the perties heve not uwiged ﬂ'w&u‘!lclibllit s bince
the sgsus implicates subject matter juriedictton { or te
n pnforoen o 1) v R—L", d’iﬂa

a 2 LS8UE On oufr own BOLion ns
, 112 Py 218, 134) Siegel, WY

[ LT I e s s S & s —



*) therefore divect the

Cosmisslaner of Police end Cowrlssioner cf

the Suffolx County Plannieg Departm=ri o use

vhatever resources of the goveramont of the

County of Suffolk are necesidIvy in arder to

complete & review and evaluation of the sbave

Local Emergensy Responsa Plao #nd earry out

and couse to be conductesd » test and exercisa

of the above snid Plen in conjunction with

the Local Esergency Response Orgeniration

{LESO). 1T further diyect that agerte af the

County of Suffolk assume the function of

camsand and control with isplemantation of

polica te of the County of Sulfolk over

the conduct of satd test end erercige.®

Charglitg that Cohzlan betrayed them, pétitioners,
severs) individua)l Suffolx County legislators and four Sutfolk
County towns, brovght eéparete sulté ta annul the Ezecutive Order
on the ground that it veutps the power of thae Suffolk Countly
Legislature to develop and jeplemcnt & Olesstar preparednere
plen. They have been successfal at Special Tarm and at the
Agpellate Dlvieion, cbtalting a judyment, vhich the Appellata
Division effirmed, declaring the Executive Order vold and evjoin-
ing Cohalan, hie agents and employces from teking any actiot “to
enforce, implemsnt or carry out the directives, policles, or
terme® of the order “or any directive or instruetion yalating
thereto.® We conclude thst the detarminations below reat upon »
speculetiva premise concorning future evants and, therefore,
would reverse.

There can be no dowbt that the Sullolk Countv Exscvtive
has the power =« indeed the responsibility == to Ieview the
utility's proposal. Executive Lav 8§ 20021 Ip) expreanly daclares
state policy to be that “locdl chief executives taka an active
and personsl rola in the developmant and {eplemantation of
digaster preperédness programs and ba vested with suibosity and
responsibility v order to insute the success of such prograss.”
In *prepacing such plans,® the State Legielature hae epecitled

thay *cooperationm, ddvice and aspistanca® be sought from “Jocal

v‘o
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government officials, reglonsl end jocel pleiwitg agrocies, (and]
police agencies ® ¢ ¢ (Eyecutive Lav § 23(5]1). That is all

Eaecutive Order 1-1985 doer.

Under the $uffolk Couaty Charter, the Couriv Paccutive
is chief administrative otficer and adminietrative hedd (Sutfelk
County Charter § 3021, and, &8 such, is enligsztad “to mensge the
operations of the divisioa of the exvcvtive brasch® (Hew York
$tata Inspaction, Security € Lew Erforcwsmant v Cuoma, &4 mYIQ

733, 239, supial, 1Is addition to other yesponsibilitias, the

m‘ directa the Covnty Executive ta "present to the counly
legislature from time to timn fuch iaformstion and recvEmstdse
tions concurning the affefre of the covnty 25 be may deem mecess
sary or as the eounty legisletore may by resolution request®
(SulTolk County Charter § 103{q]l.

Although County Bxecutive Cohslen has acted vithin the
peramcters of these etatutory end charter provielons, the arge-
ment ia made thet eince the Suttolk County Legislature has
consistently expressed 1ts intention mot to eppiowe eny plaa, the
courts should mow kold that, ss & matter of statutory con-
struction, the power to prosulgate and implesent & diszstac
preparedness plan ie eolely » jeglciativa functiom, &nd, Isresueh
s¢ the Saftolk County Legisletete will mot &0 so, the Cousty
Erevutive’s poware are vitiated, Thie begs the question.

County Executive Cobslen has pot promalgated sny plan.
Kis Precutive Order merwmly directs that & progosal be evelusted,
After the proposal is stedied, be say veoll songivds that it e
sot vieble end that will end the metter. I, on the other hand,
he concludes that the proposal ie workable and £hould b japle-
mented, be could subsit it to the sSuffolk County Legieletera far
its consideration ard sgree to abide by its determinetion,

Again, the guestion of statutory construction would bs moot,

- v s ——
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Only 3f Coonty Ewecutive Cchalen leplesante the proposel by

executive fist in the fece of leglelative dlsapprovel will the
fssue pressed upoh ve be ripe for judicisl resolution. By no
stretch of logistic legerdesmzin can. it be ré¢sd ¢# e€oma sort of
girst step toward » grandioss schemo to ispose the plen on the
county.

Thore #re othar *i1fe® here ¢¢ well, We are told that
it is 2abeolutely certefn thae the Sullolx County Legislature will
withhold ite consent. But the only thing ahsojutaly certaim in
political matters is that nothing is ebesolutely certa'n, Atti.
todes ara shaped by current events. Another energy crisle, with
ite long geeoline linas and bDrown-auts, may cause a quick change
in legislotive consenscs, The Jeglelators could, at least
theoretlically, Bo swayed by expert reports, especially if, by
virtue of somo sort of feferal precmpticn, it is determined thst
the plent {s to open (gf, Britieh Afrvapys B4, v Part Authority of

Bev York and Mew Jersey, 564 P24 1007 [loce) nolse limitation

standard utilived to bar S6T invalidated))., A resolution hy

adatinition, is "en ace of a tenporsry charscter not prescrining »
permanent rule of government® (Matter of Collinsg v City of
Schenectady, 256 App Div 389, 3902) (emphasis supplied) which
*continues for » reasonable period only, and in euch & case ¢
formal reperl 18 not, of coutes, required to terminate its
operation (5 MeQuillin, Munieipe) Corporations [} ed], § 154"
(Queglie v Ine, Vi1, of Munsay Park, 54 AD2a 434, 419, affd
¥Y2d 772). Indesd, thie litigation fteelf, fusled by the
adoption of & wore flextble postere by tha County Executive, is
iteelf talling., In short, we ere reminded of Byron's Julis, vie
*whispering, 'I shall ne'er consent,' consented™ (Don Jusn, Canto

1. stansa 347),

T T T A A M
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All these *1fe® gender it both unnecessacy #nd improper

-

for us tO expresc eny vl.ov oh whether a disdeter pregeredozss
plan may be put iInto effect absent the imprimetur of the local
legislature. Coutts should pot involve themsslves in challengjes
to saxecotive acts where “the harm sought to be enjoined le
contingent upon events which msy not coms 1O pees [becauss] ¢ 4 *
the claim to enjoin the purported hasard is nonjusticladle as
wvholly speculstive and abstrect® (How vork Stste Tnspection,
Sscurity & Law Paforcemont Employees v Cugmo, 64 WYZa 233, 240,
supral. To paraphrase our holding in Now York Public yntercst

gesesreh Groun v Carey (42 wy2d 527, 531, sepral, aatil tha
County Executive attempts tO jmplement & plen in tha teeth of

legisletive opposition, &by declaration oh out part "'would be
premature’® (quoting sorchard, Daclaratory Judgmants, p 6): gee
also, Connor ¥ Siebert, 56 WYza €741, "Jurlediction existe thae

Fignts may ber aaintatned, FRlghte are not meintained that jurige
dlction may exlet® (Berkovitz v Asblb, 230 RY 281, 2.

An actuél antagonistic avreriion of rights which are
ripe for adjudication is an indiepensable safequard, ersantial vor
the integrity of the judicisl process (goe, HMat f State In
Comm,, 324 WY 11 [Cexdozo. J.13. *fuis {e not macely » question
of judiciel prudence or festrainty it is & constituticual cormand
dafining the propar role of tha courts gnder & common-lew systes®
(Mew York Public Tntercet pescarch Group v Carey. 42 Wi2a 507,
%30-531, gupral,

The Sutfolk Couoty Legislature'e pertinzcity eannot, In
any senss, iotérdiet the Coutty Precutive from undertaking hie
obisgation to *take en active end personal role in the cevelop-
pont and isplemcntation of disseter preparednres programs®
(Esecutive Law § 20(11(B11. When tha stuldy is completed, the

County Legislature must at least "Jisten” to hie reéport, even 1f

sihe
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1t does not like what it “hears® (gee, Suffolk County Charter §

3031{gl). The Suffcix Coonty lagislature's rezolutions on the
subject conatitute but tesporery, minieteriel declarations, not
Jegislation finally end unequivocally disapproving the proposed
plan (see, City of %oy Unit of Rensswlear County Chapter of Civ.
Serv. Eaployees Assn. v City of Tioy, 36 AD2 145, 147, affe 30
ny2d 549, Queglie v ¥nc, Vil. of Munscy Ferk, supres Mattes of
Collins v City of Schensetofy, supra: of. Mattar of Jewetty
Lusn-Myask Corp., 11 wy2d 298, 305-306).

Porhaps the Suffolk County Legieletuie ¢an curh the

County Executive's ability to tunction in thie ares thtough the
power of the pureo, by tafesing to allocate sufficient fuodes for
the project. But even that question 1a not before we. At this
ctage, the Couoty Executive 1e plainly within his powers, end the
slawful acts of executive hranch otticiale, performed in soties
testion of responsibilities von(eised by law, invalve guestiocos
of judgwant, allocation of resovives ond ordering ot priosities,
which ara generally not eubject to judicisl teview * ¢ s, Thie
judicial Gagarence to a coordinste, coequel brench of governsent
includes one dssue of justiciability generaily denomlnated ar the
‘politicel guestion’ dactrine® (pew York Stete Irspection,
Becusity & Law Enforcement Baployees v Cuomp, 64 WiZd 233, 3.
supea) .

Acceptence of the Suffolx County Legielature's &cgumont
hete would esteblieh & far-resching and mischlevous precedent
that cannot be confined to 1itigetion lnvolving & paver plant in
suffolk County. 1t would sbrogate the eeparavion of pownre
doctring et the Jocal level, and, lo its ploce, substitota a
per)iamantary system (pes, People v Yremaina, 281 NV Li, Because
is vould eneble the legielative brench to tura & pover of consent
or confirmation into a power of appointment, To etrip the

e
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executive of his power to designate & police cosmissionar, for
exaspla, the legielatore need only paes = resolution to the
effect that it will mot confirm enyone other than *5" and L€ the
evecutive attempted to aeek or interview other spplicente. the
legislatore need only call upon the Judicisry to enjoin his from
acting in contravention of its resplution. Thtough this acstie
tice, the executive would he compelled to nowinate *X*, the
legislature's “nominee® tgoe, Suffolk County chacter § 12021a)y
¢f. Matter of County of Suffolk, 43 wx2d §68. revg S6 AD20 301).
2.6 United States Suprema Court recantly rebuffed
eimilar attempts by Congress to stialghtjacket tha President
through tha use of the jegislative veto (imsigretion & Natu-

galizetion Sgrvice v Chadha, 462 vS $19). In Chadhy, ¥he Court
invalidsted § 244(c) ()) of the Temigration and warioualivy Rer (8

ust § 125¢fcl 1)) which authorized eithay House of Congress, by
resolution., to evarturn the declsior of the Erecutive Branch,
pursuant to suthority delegated by Congress to the Attorney
Genaral, to ellow & partiruler ¢eportable #)ien to xemnin in this
Country. 1t ressonad that thie 1egindarive veto provision
violated integral parts of the constitut fonal design for the
seporation of powers, A s0 well put, “tha hydravite pressuze
inherent within each of the separsia franches |of Covarnment) to
exceed the outer limite of its power, even to accowpligh
desireable objectives, muet be gesisted” (Immigration & Wetus
w, supse, 961), There ie no Teason why
this Court ehoald hold othervise.

¥o wuld prefer not to express our thoughte on what the
1979 State Legislatere thought on & guestion thet they poseibly
never thought sbout, By epplying establiohed roles of nonjusile
elability, we gqive time for the political process to operate.
Having identified & gap 1o the Jegislation, It would be best to
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sllow the Btate legleleture to fi11 1t (gog, Mcxinne;'s Stotutes
s 19% (b

2o find, o8 doce the majority, that Precutive Order
1985-1 conatitutes en impermlenible “firet gtep® in implemolting
the plen, de, In actuslity, sn ingulry into the County
Executive's etete of wind. 1t le baelc law, howaver, that the
coucts have no power o investigate the motives ot the executive
branch, ebsent » demonstration of freud oF the like (gee, 7
MeQuillin, Wuoleipel Corporstions 32 ed), 8§ 16,38, 10.36,
10.37), On this record, petitionars have not overcoma the
presunption that the executive neos scted with the sole pofpose of
accompliehing permissible cunstitutionsd and statutury goole
(g2s, 2 meQuillin, Munlolpsl Corporations [34 ed}, § 10.35),

Por thasa ressone, the order ot the Appellete Divicton

should be reverssd AnY tha potitiuvne dianimnan,

Order affirmed, withoot coats, in 8 worarandum, Chiet Judge
Wachtlor and Judges Simans, ¥aye and Alewxandéer Goncur.

Jedge Titone dlesants and VOLes to reverds in an spinion in
which Judges Jaseu and Mayer concet.

Dectden July 9, 1985

T N




UNITED STATES
NUCLEAR REGULATORY COMMISSION
WASHINGTON, D C. 20885

JUN 2 0 1985

Richard W. Krimm

Assistant Associate Director
Office of Natural and Technological
Hazards Programs

Federal Emergency Management Agency

FROM: Edward L. Jordan, Director
Division of Emergency Preparedness
and Engineering Response
Office of Inspection and Enforcement

SUBJECT: SCHEDULING OF EMERGENCY PLAN EXERCISE
FOR SHOREHAM

In response to LILCO's standing request to schedule an exercise of its emergency
plan for Shoreham, the Commission, in a memorandum to the Executive Director for
Operations dated June 4, 1985 (Enclosure 1), stated that it sees no reason why the
licensee (1.e., LILCO) should not be allowed to exercise those parts of the plan
which may be legally exerc’sed. Further, the Commission indicated that it does
not disagree with the view that an exercise of the LILCO plan could yreld moaning-
ful results, even though such an exercise may not satisfy all of the requirements
of NRC's regulations. The exercise could, as a minimum, identify the impact of
:?o limitations of LILCO's plan when executed under the state and county restric-
ons.

Accordingly, we request that FEMA schedule as full an exercise of the LILCO
Local Emergency Response Organization (LERO) plan as is feasible at the present
time giving appropriate consideration to the Suffolk County Executive's May 30,
1985 Executive Order and subsequent developments relating to emergency planning
activities by the County. In determining those portions of the LERO plan that
might be appropriate for inclusion in an exercise at this time, we suggest that
FEMA emphasize evaluatiop of the functional areas of emergency preparedness
related to the demonstration of response capabilities within the plume exposure
(10 mile) Emergency Planning Zone.

Contact: F. Kantor, lE
492-9749
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In the event FEMA determines that an exercise is not currently possible, we
request that FEMA provide a response which addresses the five issues identified
in the memorandum from the Secretary of the Commission. Commissioner
Asselstine's views on this matter are provided as Enclosure 2

ard L. Jordaf, Director

Division of Emergency Preparedress
and Engineering Response

Office of Inspection and Enforcenent

Enclosure:

1. Memorandum from the
Secretary of the Commission
dtd. 06/04/35

2. Commissioner Asselstine's Views



UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

Before the Atomic Safetv and Licensing Apceal Board

In the Matter of
LONG ISLAND'LIGHTING COMPANY

(Shoreham Nuclear Power Station,
Unit 1)

Docket No. 50-322-0L-
(Emergency Planning)

Certificate of Service

I hereby certify that copies'of a letter to the
Atomic Safety and Licensing Appeal Board, dated July 11, 1985,
have been served on the following this llth day of July, 1985,

by U.S. Mail, First Class.

Alan S. Rosenthal, Chairman
Atomic Safety and Licensing
Appeal Board
U.S. Nuclear Regulatory Commission
Washington, D.C. 20335

Mr.Howard A. Wilber
Atomic Safety and Licensing
Appeal Board
U.S. Nuclear Regulatory Commission

Wwashington, D.C. 20555

Mr. Gary J. Edles
Atomic Safety and Licensing
Appeal Beard
U.S. Nuclear Regulatory Commission
washington, D.C. 20355

Stuart Diamond
Business/Financial

NEW YORK TIMES

229 W. 43rd Street

New York, New York 10036

Jecel Blau, Esqg.

New York Public Service Co

The Governor Nelson A.
Rockefeller Building

Empire State Plaza

Albany, New York 12223

Esqg.

Stewart M. Glass,
Regional Counsel
Federal Emergency Manageme
Agency

Federal Plaza
New York 10278
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Morton B. Margulies, Chairman
Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
washington, D.C. 20555

Dr. Jerry R. Kline

Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
washington, D.C. 20555

Mr. Frederick J. Shon
Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Mr. L. F. Britt

Long Island Lighting Company
Shoreham Nuclear Power Station
P.O. Box 628

North Country Road

Wading River, New York 11792

Nora Bredes

Executive Director

Shoreham Opponents Coalition
195 East Main Street
Smithtown, New York 11787

Ms. Donna D. Duer
Atomic Safety and Licensing
Board Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

MHB Technical Associates
1723 Hamilton Avenue
Suite K

San Jose, California 95125

Atomic Safety and Licensing

Board Panel
U.8. Nuclear Requlatory Commission
Washington, D.C. 20555

Edward M. Barrett, Esq.
General Counsel

Long Island Lighting Company
250 0l1ld Country Road
Mineola, New York 11501

W. Taylor Reveley III, Esq.
Hunton & Williams

P.0. Box 1535

707 East Main Street
Richmond, Virginia 23212

Mr. Jay Dunkleberger

New York State Energy Office
Agency Building 2

Empire State Plaza

Albany, New York 12223

Stephen B. Latham, Esq.
Twomey, Latham & Shea, Esgs.
P.0. Box 398

33 West Second Street
Riverhead, New York 11901

Docketing and Service Section
Office of the Secretary

U.S. Nuclear Regulatory Comm.
1717 H Street, N.W.
Washington, D.C. 20555

James B. Dougherty
3045 Porter Street, N.W.
Washington, D.C. 20008

Jonathan D. Feinberg, Esq.
Staff Counsel, New York State
Public Service Commission

3 Rockefeller Plaza
Albany, New York 12223

Atomic Safety and Licensing
Appeal Board

U.S. Nuclear Regulatory Comm.

washington, D.C. 20555
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