demonstrated the incoOnsistency between a literal interprectatcicon
of the rule, which Applicants endorse (see, e,9,, Reply at 27
49), and years of Commission Practice and precedent concerning
the role of the Staff, Indeed, OCRE finds the observation Of
Juage Learned Hand t0 be most applicable here. *Ctlhere 18 no

.

surer way to misread any document than t0 reod it literally ,..

CGuisepPi v, Walling, 1lé¢ F2d 808, 624 (24 Car, 1944) (L. Hand,

J.» CSOngurring)l,
Tr2 Board and the parties have acknowledged on several

OCCASi0NS thOot the CommMissiOn’s new hydrogen control rule is not
a model Of claraty, When the language of a regulation 118
unclear, it i€ QPPropriate to examaine i1t€ legislative history to
determine the intent of its fFramers, Such an AGpeEroach is
especially appropriate here as this is a case of first
impression on this i1ssue, OCRE would thus urge the Lacensang
Board tO direct the parties to file briefs On the legislative
history of the hydrogen control rule, as was done far a
troutlesome part of the ATWS rule, See LBP-84-46., 28 NRC 1181
(1984 .

applicants Ccaite Louisiana Power and Light (Waterfordg Steam

Eleceris Station, unit 3), ALAB=-732, 17 NRC 1676 (19¥83) ain
SUPPOPrE OFf their AssSercidn that cperating instructions and
procedures FOr the igniter system need not oe subgjected €0 goard
sgorutiny oOr approval, Applicants’ Reply at 16-11. Wwaterford
sealt specifically with implementing instructions For emergency

planning; €uch instructiong are nnt the plans, bBut rather

07160399 850710
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sUpElement the plans themselves 'wath all the details that wall

b2 necessary in the event of an actual emergency,’ These

INStructionNs Wwere characterized as:
procascly never finaliced eecause they're always undsrgoing
chnanges, Telephone numbers are added; fire trugcke are aaded andg
deleted, Radios are added and deleted, This i3 Q resource
jise, This i Q hOW~-t0 and what-to-do-1ist, This 1S 0 list Of
mapping requirements, hotline procedures, notification, meEssage
flow, diagrams, et cetera, 17 NRC at 1107.

Clea2arly the gaterrord d@21810N has no relevance whatsoever

to the question of whether operating erocedures for the nhydrogen

control sysetem, including instrucktions for dealing with a

sration-blackout degraded core accident and for ensuring that
there is not & release of substantial gquantities of
radigcactivaity t0o the environment due to containment ventaing,
need Board scrutiny and agproval, The emergency glannaing
ANSEPUCEIONE Qddressed in Waterford were peripheral to the
central question of the adequacy of the plan, The instructions
at 13SUEe mere are orucial to the determination of whether the
PHPP hydrogen control system will in fact prevent 1oss CF
containment integrity and fFiszidn
product release i1nto the environment, This Qquestion 1§ Of
SOUrSe the essence of lssue HE8, as admitted and reworded by the
goara,

APplicants, Wwho voiceés i1ncessant objections k0 OQCRE'S Cross-
examination at che hearing, now complain that QCRE di18 nat
CONguUct enough Ccross-examandacion, cee Applicants’ Reply at 13,

18, 18, 23=-2&, 246, 32: 37, 38, 40, &3, Applicants beligve that

documentary evidence (even APplicants’ OWn exhibite, af used to



their disadvantage (Reply at 13, concerning margins for

penetration P2@5)) should carry no weight unless subjected to
cross-examination, Not surprasingly, APRlicants cite no
AuUtROTity OF precedent sSuppOrcing thig theaory,

APPlicants would apparently bar a party ar the Licensing
goara from drawing conclusions by apPpPlyang known enginesrang
Erinciples to and making mathematical calculations fFrom faces an
she record if O witness had not performed this exercaise,

sontrary €0 yermont Yankee Nuclear Power Co, (Vermont Yankee

Huclear Power Station), ALAB-229, § AEC +#235, 437, reversea oOn
cther grounds, CLI-?4-40., S AEC 88% (1974).

The fact 18 that QCRE (and the Board) can d4raw conclusaons
from dOCUMENtE in evadence regardless of whether there was
cross-examination on the subject, OCRE 4id not have to conduct
SArOS8-@XGMANAtiONn On every matter in every exhibit; ingeed, sSuch
an GPProGCh would lead to an unwieldy record and would obviate
the PUrpPOSe and advantage of utilizing documentary evidence,

The essence oF APplicante’ argument is that QCRE, insteax of
Aeplicants, bears tre burden of Froof in this proceedans, Thas
of course is contrary to 1@ CFR 2.732. Thus, it 18
AsNGPPrOEriGte to ask why OCRE did noec congult Cross-examinacion
on o document, Rather, i1t Should be asked why APpPlicants dad
not CONdUCEt CrOSsS-@Xamination ar Put on reputtal witnesses af
they Wished tO discredit a documéne, MAPplicants did not even
Cbject €0 the admission intc evidence of OCRE Ex. 21, upon whach
they NOW devote Over 9 pages of actack in their Reply, See Tr.
I491 (Glasspiegel), HMaving failed tC cbyeclt tOo 1ts aamission at

bre hearing, APPLlicants nNow have nNo right tC Ccomplaan about OCRE



Frumey

Lo

aApplicants’ misplaced burden of proof as also 1llustrated by
their statement that the Board should not require APPlicants to
srovide an experimental basis [Or any Oother credible basis,
apparently) for theair witnesses’ expert judgements, Reply at
4%, HOwever, APPlicants would require the most exacting basis
for the expert judgements of the Sandia National Laboratoraies
(RePly at 40), which the Board has reéecognized as an
authoritative, reputable source of scaientific anformation on
nydrogen combustion, See Tr, 34687,

gimilarly, APPlicants present o complex argument, based
solely On conjecture and inference, attempring Q0 show that OCRE
E<, 18 d0@s not detract from the credibilaity OF their witness,
Mr, Alley. Reply at 18-28, The simplest explanation consistent

with the evidence, 18 CFR 2.732, and Mr, nlley’'s behavior at the
hearing 1s khat Mr, Alley was lying,

Applicants castigate QCRE for supposedly Nnot requestang
“gpies oOf calculations mentioned by their witnesses at the
nearing, Gee Reply at (7. 29, &8. ThReir assertions are without
marice,

In the case of the G/C calculations ai1scussed at p, L7 of
Qeplicanes’ reply, QCRE did ask APPlicants’ watness if he haad a
copy of the calculations, Tr, 3315, Mr, Alley said that he dia
not have the calculations waith ham, 14, Obviously there was no

Poine 4% AsKking Applicants For a copy OF calculations they daid

not have avaislable, Crogs-examination on an unseen gocument a1s

AN eXercise in futailaty, as there 18 NoO way to tell if the

witnNess 18 lyaing,



-b"

gimalarly, the uncertainty expressed by theé witnesses
concerning the document discussed at p, 29 of APplicants’ Reply
indicated ¢ OCRE that the documént was unavailble, else they
would have referred to it, See Tr, 3460, Jéé4.

Even if these documents were available, examining them for
tme fFirst time during the hearang hardly constitutes an
efficient process, The purpose Of discovery is to avoid
Surprises like this, OCRE in its 13ch Set of Interrogatories ¢o
applicants, filed Jul. 3@, 1984, made numerous requests for

categories Of documents, which included theée doluments in

queskiaon, For example, OCRE requested that ApPplicants identify

and produce all documents upon whilh APPRlicants antended to rely
prepared by Or fFOor Mississippi Power 4 Light (Interrogatory 13-
2), HCOG (12-8), the IDCOR program (13-9), General Electric (13-
10), the BWR Owners Group (13-11), the NRC (12-12), EPRI (13-
13), COMBEX (13-91),

Qf fshore Power Systems (13-94), and other categories of
documents such as probabilistic risk assessments ([3-4). OCRE
also requesteo all evaluations performed by or for ApFRlaicants
considering the effects of nydrogen compustaion loads on the
\naccessible, rejectable weld derects discussed in the Aptech
report, Gee OCRE Interrogatory 13-101. Iromically, RPPlacants
b j@rted tC thete interrogatories as untaimeély, yet NOw assert
that OCRE should have conducted dascovery at the hearang, It is
Agplicants, not OCRE, who should be castigated for failing to
mEGt thear ga1sc0overy oblagations,

-e

aApplicants cite Eagle-Picher Industries v, U.S.E.P.A., 759




i,

F2d 905 (1985) to support their claim chat CLASIX I should be
relied upon, despite its flaws, Reply at 37, note (7. 1In
Eagle-Picher, the petitioners challenged the legality of the
EPA’'s Hazardous Ranking System, G methodology developed pursuant
*C the Comprenensive Envaronmental Response, Compensation, ang
Laability Act of 198@, more commonly known as “*Superfund,' The
Hazardous Ranking System 18 used to determine which saites are to
be listed on a Natiornal Priority List Of halardous waste sites,
The petitioners argued, inter alia, that the EPR’'SE Hazardous
Ranking System was arkitrary, CGpricious, ang an abuse Of
discretion,

Such a ¢claim 18 made PUrsUGnNt tO the Rdmainistrative
Procedure Act, S USC 70¢4, The Supreme Coure haGs ruled that the
standard of Judicial review i8 SQuite narrow, and that the court
i8 NOt empowered to substatute 1ts judgement for that OF the

agency, Cikizens to Freserve Jverton Park, Inc, v, Yolpe, 481

US 482, &1é (1971)., The Court in Eagle-Picher held that an

-

agency may utilize a predictive model s0 long G 1t explains the

ASSUMPEIONS and methodology it used in Preparing the model,

diating Small Refiner _2ad Phase-Qown Task Force v, EPA, 7085 F2d

5@¢ (OC Car,, 1¥7283):

W2 MuUst gefer tg ag9eéency’'s decisaon ONn hOow t0 bBalance the COst

and complexity OfF G more 2laborate mogel agaainse the
oversamplified model, We ¢can reverse only if the model 15
oversamplified thac the agency’' s conclusaons fFrom 1t are
Jynreasananle, 759 Fld av 928

It 18 Cclear cthac gggle-chner concerns Judicial review

(Wrmere the agensy'’'s deci1s10n 18 accorded derference) of an agency

gtanadard promulgated pursuant t0 a UNi1Ique R[KEtE of Congress, 1¢

50
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has no relevance whatsoever to NRC licensing proceedings where
applicants bear the burden of proof, Even if it were relevant,
the controlling issue is not the degree of simplification of a
model, but rather whether it gives reasonable results, 4As
demonstrated in OCRE’'s Proposed Findings and Conclusions, CLASIX
] do@s not yield reasonable results,

JUust a8 APPlicants have distorted the law, they have
distorted the record of thas proceeding, For example, they
claim that the evidence in the record demonstrates "that
iONi1Zaing radiotion is not sufficient ¢0 increase flame speeds
meyond those estimated by APPlicants FOor the conditions analy:zed
at PNPP,* Reply at 43, The citations to the record provided
Show Only that 10NiZing radiation i1s insufficient to directly
initiace O detonation but that 10nNi2ing radiation will increase

flame speeds,
RPPlicants also claam trmat OCRE’s arguments concerning a

more severe DWB scenario, assuming earlier core reflood, is

POstuUlated Oon & *worst case' design basis accident, rReply at

Examination of the record on the matter in question will

7.
reveal that the scenario QCRE discussed assumed core reflood at
5500 seconds into the accident, by which time substantial
amounts OFf hydrogen had been generated, Tr, 3533-42. A design
£O8is accident dJoes not involve substantial generation of
mydraogen,

APPlicants C2laam that OCRE did not obJect L0 APPlicants’

Sross-examinataion on the Berwman affidavit during the hearaing,

Reply ar 24-35, The truth 1s that OCRE, antaicipating
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RPPlicants’ use OfF the Berman affidavit, oObjected at the stare
Of the line of questioning, Tr, 3724. Since the objection was
overruled, there was little PoOint in renewing it at every
SUbsEquUent guestion,

APPlicants state thot *OCRE appears not to challenge any
Aspects OFf RPPlicants’ 1/4 8Cale test pragram for diffusion
flames other than the 755 metal-water reaction issue.® Reply at
32, note 2B8. AS discussed in QCRE'S findings, Since the 1/4
iCale tests are an Ongoing experimental program, it (except for
APPlicants’ blatant violation of the COMMisSsSion’'s rule) is more
ApPpropriacely addressed at the final analysis, OCKE would
clarify, however, that not challenging the tests at this point
§h0ould nNot be construed as & wWaiver to0 any future challenge when
the matter is rape for litigation,

The above examples, by NnoO means engaustxve. clearly
demonstrate that Applicants’ ReépPly 15 basSed ON MiSTepPresentation
of law and fact and on a distorted and deceitful interpretation
of the record, The Licensing Board’'s own evaluation of the

record on thais issue will likewise fFind that Applicants’ Reply

18 WwOTrthless and must be rejected,

Respectfully submitted,

o TR
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