9610230
PBR 116

uctober 8, 1996

“ww"

EA 96-335

Mr. P. M. Beard, Jr. (SA2A)

Sr. VP, Nuclear Operations

Florida Power Corporation

Crystal River Energy Complex

15760 West Power Line Street
Crystal River, Florida 34428-6708

SUBJECT : APPARENT VIOLATION OF EMPLOYEE DISCRIMINATION REQUIREMENTS
(U.S. DEPARTMENT OF LABOR CASE NO. 96-ERA-5)

Dear Mr. Beard:

This is in reference to an apparent violation of NRC requirements prohibiting
discrimination against employees who engage in protected activities, i.e.,

10 CFR 50.7. The apparent violation invoives Pritts-McEnany Roofing, Inc., a
Florida Power Corporation (FPC) contractor who discriminated against one of
its employees at your Crystal River facility. Although enforcement action is
being considered against Pritts-McEnany Roofing, Inc.. the NRC holds FPC
responsible for ensuring compliance with NRC requirements by contract
nersonnel working at its facility. This apparent violation .:as discussed with
Mr. Larry Kelly of your staff on September 30, 1996.

The apparent violation is based on findings from a U.S. Department of Labor
(DOL) proceeding 96 -ERA-5. The presiding Administrative Law Judge (ALJ) in
the DOL proceeding found, in a Recommended Decision and Order issued on
August 22, 1996, that Ms. Tracy A. James was the subject of employment
discrimination in October 1995 when she was terminated after she raised
concerns about the failure of another employee of Pritts-McEnany to adhere to
NRC security regulations. A copy of the DOL ALJ's Recommended Decision and
Order is enclosed (Enclosure 1). The circumstances surrounding the apparent
violation were also investigated by the NRC Office of Investigations (0I). OI
found that Pritts-McEnany Roofing, Inc.., wilifully discriminated against

Ms. James for engaging in protected activities. A synopsis of their findings
is enclosed (Enclosure 2).

The NRC staff's review of the DOL findings indicate that the action taken
against this individual was in apparent violation of 10 CFR 50.7. Therefore,
this apparent violation is being considered for escalated enforcement action
in accordance with the "General Statement of Policy and Procedures for NRC
Enforcement Actions” (Enforcement Policy), NUREG-1600. The NRC 1s also
considering enforcement .ction against the contractor, Pritts-McEnany, Inc.
The NRC is not issuing a Notice of Violation at this time. You will be
advised by separate correspondence of the results of our deliberations on this
matter. Also, please be aware that the characterization of the apparent
violation described in this letter may change as a result of further NRC
review.
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P. Beard 2

A joint predecisional enforcement conference with FPC and Pritts-McEnany, Inc.
to discuss this apparent violation nas been scheduled for October 22, 1996 at
8:00 a.m. The conference will be closed to public observation and will be
transcribed. The decision to hold a conference does not mean that the NRC has
made a final determination on enforcement action in this case. However, the
NRC normally relies on the DOL's findings in determining whether a violation
occurred when such findings are based on an adjudicatory ?roceeding. The
predecisional enforcement conference is not a forum to relitigate the DOL
adjudicatory decision. Therefore, we do not expect you to discuss in any
detail the factual conclusions forming the basis for the DOL decision.

Rather, our rimarl interest in conducting the conference will be to discuss
actions FPC has taken or is taking to address the environment for raising
concerns at Crystal River.

In addition, the conference is an opportunity for FPC to provide its
perspectives on: 1) the severity level of the apparent violation; 2) the
application of the factors that the NRC considers when it determines the
amount of a civil penalty that may be assessed in accordance with

Section VI.B.2 of the Enforcement Policy; and 3) any other application of the
Enforcement Policy to this case, including the exercise of discretion in
accordance with Section VII.

In accordance with 10 CFR 2.790 of the NRC's "Rules of Practice,” a copy of
this letter will be placed in the NRC Public Document Room (POR).

Sincerely,

Original Signed by
Jon R. Johnson

Jon R. Johnson, Acting Director
Division of Reactor Projects

Docket No. 50-302
License No. DPR-72

Enclosures: 1. Department of Labor Administrative
Law Judge's Recommended Decision and
Order, dated August 22, 1996
2. Synopsis of NRC Office of
Investigation Report 2-95-027

cc w/encls: (See next page)
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cc w/encls:
Ms. Tracy James Attorney General
7915 West Missy Place Department of Legal Affairs
Dunellen, Florida 34433 The Capitol
Tallahassee, FL 32304
Gary L, Boldt, Vice President
Nuclear Production (SA2C) Bill Passetti
Florida Power Corporation Office of Radiation Control
Crystal River Energy Complex Department of Health and
15760 West Power Line Street Rehabilitative Services
Crystal River, FL 34428-6708 1317 Winewood Boulevard
Tallahassee, FL 32399-0700

B. J. Hickle, Director

Nuclear Plant Operations (NAZ2C) Joe Myers, Director

Florida Power Corporation Division of Emergency Preparedness
Crystal River Energy Complex Department of Community Affairs
15760 West Power Line Street 2740 Centerview Drive

Crystal River, FL 34428-6708 Tallahassee, FL 32399-2100

L. C. Kelley, Director (SA2A) Chairman
Nuclear Operations Site Support Board of County Commissioners
Florida Power Corporation Citrus County
Crystal River Energy Complex 110 N. Apopka Avenue
15760 West Power Line Street Inverness, FL 34450-4245
Crystal River, FL 34428-6708

Robert B. Borsum
Rodney E. Gaddy Framatome Technclogies
Corporate Counsel 1700 Rockville Pike, Suite 525
Florida Power Corporation Rockville, MD 20852-1631
MAC - ASA
P. 0. Box 14042

5t. Petersburg, Fi
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U.S. Depariment of Labor

In the Matter of

TRACY A. JAMES,

Complainant,

Vs,

PRITTS-MC ENANY ROOFING, INC.,

Respondent

Office of Admirstrative Law Judges

800 K Street, NW.
Washington, 0.C. 20001-8002 g
)
) Date issued: August 22, (3¢
)
) Case No. 96-ERA-5
)
) RECOMMENDED
) DECISION AND
) ORDER
)

Appearances:

Louis D. Putney, Esq.
4805 South Himes Avenus
Tampa, Flonda 33611

Before
Christine McKanne
ddminisiranve L

This 15 a “whist! leblower” proceeding arising under !

Lorraine E. Robinson, Esq.

Law Offices of Dale M.Swope, P.A.

777 S. Harbour [sland Boulevard
Suite 350

Tampa. Fionda 33602

(813) 273-0017

[. JURISDICTION

‘& employes protaction provisions

of the Energy Reorganization Act of 1974 fncrc“.me' ':RA” or "the Act"], 42 US.C.

§3831, and the applicable reguiations at 29 C.F.R. Part 24. The ERA prohidits an emplover

from discharging or discriminating against an

empiove2, in t2rms of salary or work

conditions. as a resuit of the empiovee's notifving the emplover of. or commencing

-~

proceedings (o enforce. safety violations in connection with nuclaar energy facilities.

RECOMMENDED DECISION AND ORDER
.h

Case No. 96-ERA-3

-

.

Enclosure 1



I1. SUMMARY CONCLUSION

Complainant Tracy James was hired in August 1993 as a firewatch and nuclear
security escort with Prins-McEnany Roofing, Inc. The company was in the midst of a large
roofing project that it had contracted to perform at the Crystal River nuclear plant owned by
Florida Power. The company had never worked at a nuclear plant before, and this was its
biggest job in history. It did not fully appreciate the importance of safety and security at a
nuclear plant.

Ms. James is a young woman in her early thirties. She was put in charge of a crew
of roofers of another cuitural background who demonstrated aimost total disregard for her
authority and refused to follow her safery instructions. On October |1, 1993 she reported a
security violation by one of the crew members who had disregarded her escort instructions.
whereupon the remainder of the crew walked off the job in protest. She was discharged by
respondent’s CEQ, Mike McEnany, on October 11, 1995 because of her enforcement of
security regulations, in order to get the crew back to work.

Though respondent antempted to revoke the discharge a few hours later, the damage
had been done, and the environment at the plant made it impossible then, and makes it
impossible now, for complainant to return to that position.

She has sutfered damages in the form of lost wages and emotional distress as a result.

[II. PROCEDURAL HISTORY AND THE PARTIES' CONTENTIONS

Ms. James' compiaint of 2 “whistieblower” violation was investigated by the Wage
and Hour Division [WHD] of the Department of Labor. and found to be substantiated.
However, WHD heid that damages could not be awarded because of the employer’s
immediate offer to reinstate her and. laier in negotiations, to pay back wages. [ALJX 1]
Complainant submitted a timely request for hearing (ALJX 2]. The case went to hearing
before the undersigned administrative law judge on April 16, 1996 in Tampa, Florida. —

The record consists of ALJX 1-21; CX 1-17, 19-24. and RX 1-2 and 4.'

* References in the text are s follows: “ALJX __" refers t0 the a3ministrative law judge or procedural
exhibits received after referrai of the case to the Office of Administrative Law Judges: “CX __" refers to claimant's

exhibits; “RX _" to respondent’s exhibits; an< “TR __" 10 the transcript of proceedings on April 16, 1996. The
following ALJ exhibits were adminted post-hearing:

RECOMMENDED DECISION AND ORDER

James v, Pritts-McEnany Roofing, [nc.
Case No. 96-ERA-5 2
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Once the complainant satisfies these four elements, the burden of production shifts
to the employer to articuiate a legitimate, non-discriminatory reason for the adverse action.
The burden shifting to the employer at that point is only to articulate a legitimate,
nondiscriminatory, reason for the adverse action. The employer’s burden at this point is one
of production, not of proof. Saporito v. Florida Power and Light, 90 ERA 27 and 47 (Sec’y
August 8, 1994). Once the employer produces such evidence, the burden of production shifts
back to the complainant to establish that the employer’s proffered reason is pretextual or

otherwise not legitimate. Bechte] Construction Co. v. Sec’y of Labor, 50 F.3d 926, 934 (11th
Cir. 1995). At that point, the prima facie case analysis is no longer useful. UUSPS Board of

Governors v. Aikens, 460 U.S. 711, 714 (1983); Carrcil v Bechtel Power Corp,, 78 F.3d
352 (8th Cir. 1996) aff"g 91-ERA-46 (Sec’y February 13, 1995). The burden remains always

with the complainant to establish by a preponderance of the evidence (1) protected activity,
(2) a causal nexus tc the adverse action, and (3) in response to the employer's proffering
evidence of a non-discriminatory reason. e¢vidence of pretext.

Once the evidence establishes that the proffered reason is not legitimate, then the

employver must establish by “clear and convincing evidence™ that it would have taken the
adverse employment action independently of complainant's protected activity. Zinn +

University of Missouri, supra. 93-ERA-34 and 36 (Sec'v, January 18, 1996).°
The record must be examined in light of the foregoing standards
B. The elements of Complainant’s case:

(1) Protected Activity

The security rules at the Crystal River facility provide in pertinent part ["vou” refers
to respondent]:

*[n a ruling one month after Zion, the Secretary clarified that it is only when the evidence establishes that
both legitimate and discriminatory factors contributed to the decision to take the adverse action -- the dual, or
mixed, moiive doetrine -- that “clear and convincing* evidence is required from the empiover. [n other words,
where there are both legitimate and prohibited motivations for an adverse emplovment ac'ion, the employer escapes
ltabilitv only by “clear and convincing” 2vidence that the action would have oeen taken = ¢ absence of the
protected acuivity. Remusat v Bartlew Nuclear, [ng, 94-ERA-36, Slip. Op. at pp. 3-5 (Se. *hruary 26, 1996)
See nlsowmm_gu& 90-ERA-29, 46, and -53, Slip Op. at pp. 2-3 (Sec'v September 13

19935). Although the more recent decision in Timmons v_Maminglv Testing, 93-ERA-40 (ARB. June 21. 1996) did
not make such a clear distinction, it is consistent with the ruiing in Remusat, and [ shail therefore apply the “¢clear
and convincing evidence” standard in the dual motive analysis,

RECOMMENDED DECISION AND ORDER
James v, Pritts-McEnany Roofing, Inc.
Case No. 96-ERA-3 8



“You may ... find it necessary to escort another individual(s)
who cannot be granted unescorted access. This is an extremely
important function as you are responsible for the safety, welfare,
and conduct of your visitor(s). The following rules appiy when
escorting ...

Escorts shall maintain both visual and conversational voice
control over visitor(s).

[CX 17, pp. 15-16]

Although respondent appears to concede that James was engaged in protected activity
when she reported Ramirez to plant secunty guards for walking away from his security
€sCOort, it suggests a caveat by asserting that it was proper for her to report Ramirez if she
actually lost visual and conversational voice control over him, and/or she exercised good
judgment in reporting him. [n other words, respondents argue that there must have been an
actual security violation, that is, tha: James had to have been correct and not mistaken; and
further that James is required to have used good judgment under the circumstances, in order
to constitute protected activity.

At the outset, | conclude that the very essence of James’ job was to provide a safety-
security service within this nuclear facility and to report violations of the plant rules. As
with employees responsible for quality control functions in a nuclear power plant, reporting
:afety violations in the regular course of her duties constitutes protected activity under the
ERA. Jopson v, Omega Nuclear Diagnostics, 93-ERA-34 (Sec’y, August 21, 1995). Asa
result, virtually any report or enforcement action she takes in furtherance of her job duties

constitutes protected acuvity per se. Lollins v Florida Power Corp., 91-ERA-47 (Sec'v,

May 13, 1993).

In addition, even if filing a report did not constitute protected activity per se, the Act
contains no provisiun requiring a complainant to prove the violation by Ramirez. The
absence of such a provision is not insignificant: the Congress knows full vell how to insert
such a requirement in a whistleblower statute, and has done so as one of the alternative bases
of relief under the whistieblower provisions of the Surface Transportatio~ Assistance Ac:
49 US.C. App. § 31105 (a)(1)}(BXI). To require that the complainar rove the actual
underlying violation would frustrate the purpose of the Act, which is to foster the free flow
of information about safety concerns in a nuclear facility and to assure compiiance. Indeed,
the statute is read broadly in order to further the remedial purposes of the Act. Bechtel

RECOMMENDED DECISION AND ORDER

Case No. 96-ERA-5 9




Construction Co, v, Secretary of Labor, supra, 50 F.3d at 932; Tvndall v, U.S, Environmental
Protection Agency, 93-CAA-6 and 95-CAA-3 (ARB, June 14, 1996). The only requirement
for an employee’s conduct to come under the umbrella of “protected activity” is that she
demonstrate a “‘reasonably perceived” violation of the underlying statute, regulation or safety
standard. Miaard v. Nerco Delamar Co., 92-SDW-1 (Sec'y, January 25, 1994); Qliver v.
Hydro-Vac Serv., Ing. 91-SDW-1 (Sec’y, November 1, 1995), slip op. at 14.

James explained that on the moming of October 11, 1995, she was assembling the
seven roofing crew members -- all “red badge” workers -- to go on their break, but Jose
Ramirez went ahead on his own:

Q: So, what occurred then as the crew began to assemble to go on break?

A: Jose Ramirez opened the door and entered the plant.

Q: Okay. At some point did vou lose vour visual and conversational control over Mr.
Ramirez?

A: Yes, when he opened that door and entered the plant [ had, at that time, but [ ran
to the door and [ held open the door and | told him to stop ... repeatedly.

Q: Did he hear vou?

A: Yes.

Q: How do you know that?

A: Because he turmed around and looked at me and said “Na ... na"”.

Q: And then what happened?

A: | Kept saving stop please, alto, which in Spanish means stop, that's what they tell

me. [ kept repeatedly telling him to stop and he's telling me “no” and he keeps
going and ['m still trying to get my other six ... badges off the roof and telling
thern come on hurry and I'm trving to Keep sight of him and get them together
and come on.”
L
A: I lost sight of him and ['m trving to hurry with my other people and | was trving
to catch him and [ couldn’t catch him and [ lost sight of him ‘cause he had to
go downstairs if he went the way I thought he went. So that's where I'm
heading, trving to catch. And [ lost sight of him and my job as a security escort
I to contact security if [ lose a red-badge because they're my responsibility.”
LTA\ 5 1'5“"]
The emplover introduced only the testimony of Kathleen Roberts, a .econd escort/fire
watch employee who worked with complainant, in an attempt to refute compiainant’s version

RECOMMENDED DECISION AND ORDER

James v. Pritts-McEnany Roofing, Inc.
Case No. 96-ERA-35 10
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Nor do I accept respondent’s suggestion that James had some duty to accept
McEnany's offer of reinstatement, “to give him an opportunity” to address her concern about
the crew. Nothing in the law or the record before me suggests that she was required to give
him another chance. Quite, the contrary, if she had noi been fired, she would have the right
to refuse to return to work until McEnany corrected the situation in which she found herself
on October 11.* McEnany certainly had not accomplished that when he offered
reinstatement. As discussed later in this decision, he finally did take positive steps to see that
the crew complied, but James *us never told this (TR 238-259]. In fact, the converse of
respondent’s argument is true: it i~. James who was not given the opportunity to return to an
acceptable environment. She did not owe McEnany another chance to create an acceptable
work environment. She had already tried that on a number of occasions previously, and her
concemns were labeled petty or silly.

| do agree with respondent. however, that McEnany's quick reaiization that he had
seen wrong and his quick attempt to rectify the situation is admirable and 0 be commended.
That does not mean that no harm was done, although an emplover’s candidly taking
responsibility may minimize the damage resulting from an adverse action.

(4) Causation

To complete her prima facie case, a complainant must present evidence sufficient to
raise the inference that her protected activity was the likely reason for her discharge. This
is not an onerous burden. and at this juncture, the claimant is not required to prove
motivation by a preponderance of the evidence. McMahan v. California “WOCRB, 90-WPC-]

Sec'v, July 16, 1993). Because it is rare that 2 compiainant can produce direct evidence
astablishing a connection benween protected activities and an adverse employment action,
t is well established that a complainant may prove such a connection with circumstantial
evidence, in particular a temporal proximiry. Bechtel Construction Co. V. Secretary of
Labor, 50 F.3d 926, 934 (11th Cir. 1993). Respondent concedes that McEnany's immediate
“you're fired” response to James' reporting Ramirez raises an inference of causation.
McEnany admits that the “voice and visual control” provision of the secunty rules was the
section that James ‘was enforcing just before being fired [TR 230]

A worker is protected in her refusal to rerurn to work where she has a good faith belief that working
sonditions are unsafe. Whether they are actuaily unsafe is not the question, but rather the reasonabieness of her
concern for her safery: her belief must be reasonable under the circumstances. Her refusal to return to work remains
protected until the objectional conditions are investigated and cure, and she is adequately informed that they have
been cured. Pensviv Catalviic, [ng, 83-ERA-2 (Sec'y, January 13, 1984).
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Respondent's Stated Reasons for Firing Complainant

Whether Respondent has articulated a legitimate nondiscriminatory

reason for discharging Complainant.
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McEnany made a conscious, deliberate choice: to serve the company’s business
interests by keeping the crew working, while sacrificing James, his security escort. He did
not care that her conduct may have constituted protected activity, he said, because he had a
job to get done: “It was either Tracy or my crew.” [TR 251; also TR 127-128]. Morgan
agreed that James had to be fired to keep the job going, but admitted that she had been doing
her job properly and that she had been treated unfairly [TR 164-65]

This is not allowed under the Act, and does not constitute a legitimate,
nondiscriminatory reason for her discharge.

There certainly can be valid business reason for adverse employment actions: a
general reduction in force due to economic conditions, 2 decision to prefer emplovees with
different or better qualifications or seniority, poor performance, and the like. Carroll v
Bechtel Power Corp., 91-ERA-46 (Sec'y, February 13, 1993), aif'd sub nom. Carroll v S,
Depantment of Labor, 78 F.3d 352 (8th Cir. 1996). Standing alone, the need to keep a crew
working is certainly a valid business reason. An employer has a legitimate interest in making
personnel adjustments when the conduct of one employee adversely impacts his co-workers.

me 90-TSC-2 (Sec'y, March 17, 1993) aff'd 69 F.5d
31 (1st Cir. 1995) (unpublished opinion)..

But that is not the situation here. An emplover's preferring to reinforce his crew's
refusal to abide by security instructions, and firing the security person in order to keep the
job going, cannot by any stretch of the imagination constitute a valid business reason. To
allow a vrew to flout and protest the enforcement of security rules, and then successfully
maneuver the emplover into punishing the securiry personne/ would tumn the Act upside
down, putting security decisions in the hands of the people who are supposed to follow the
rules rather than in the hands of those who are trained to oversee compliance. To allow an
employer to choose his own business interests over the remedial purposes of the Act b
claiming a “personality conflict” would so dilute the ability of secunty personnel to do their
job, that the Act would become meaningless. Indeed, James contends that she would “think

twice about blowing the whistie on security violations, given what has happened to her [TR
88].

An employer is not expected to tolerate abusive or unreasonable conduct by a security
emplovee in positions such as James’s, and can place reasonable constraints ou thc

performance of that emplovee's work. Lockenv US Depantment of Labor, 867 F.2d 3
(9th Cir. 1989); Elovd v Arizona Public Service Co., 90-ERA-39 (Sec'y , September 23
1994). At the same time, the Act actually encourages safetv and security cmployees such as
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James to be alert and aggressive in addressing security and safety concerns. In considering
the propriety of the complainant’s conduct, the right of the employer to maintain discipline
in the workplace must be balanced against the “heavily protected” statutory rights of the
employee. To fall outside statutory protection, an employee s conduct must reach the level

of being egregious or indefensible. Carter v. Electrical District No 2 of Pinal County, 92-

TSC-11 (Sec'y, July 26, 1995); Martin v. Department of the Army, $3-SDW-1 (Sec’y, July
13, 1993).

Here, the evidence did not establish overbearing conduct on James' part. To the
contrary, it established surly and begrudging conduct by the crew, and at best a lackadaisical
attitude by Morgan, who seemed to blame James for complaining and accused her of

“costing him his job" when she reported Ramirez [TR 65]. In this regard, [ am not persuaded
by the testimony of Ms. Roberts, who seemed not as upset at the crew’s behavior as did
James. Although James argues neither constructive discharge nor hostile environment, it is
useful to borrow from the principies in that area, both as to liability and later in this
discussion as to appropriate remedies. This is because the Act is intended to protect
employees not only from retaliatory discharge or suspension, but also from harassment
constituting a hostile work environment. M_D_mmm_ﬁm 35-ERA-2
(Sec'y, February 13, 1592). Such an environment is one in which hostility is sufficiently
severe or pervasive to alter the conditions of employment and create an abusive working

environment. Meritor Sav_Bank, FSB v. Vinson, 477 U.S. 57 (1986). “Hosulity” mustbc

established by way of both a subjective standard and an objective -- or “reasonable person” --

standard. Harris v Forklift Svstems. Inc., 307 US. . S.Ct. ___(1993),

James testified that the crew directed vulgarities toward her, threatened her physically,
ard sven that two of them [one being Ramirez] urinated off the roof right in front of her [TR
42, 45-31, 37, 63-66]. Morgan confirmed that both Roberts and James had told him about
the urinating incident with Ramirez; and that he was aware of the crew using lewd language
but he never told the crew to cease and desist [TR 138-62, 168, 225]. Roberts testified that
they used “coarse language” sometimes [TR 186]. Indeed. when the crew walked off the job
that day, they told Mike McEnany “we cannot work for that bitch” [TR 264-265]. While
Roberts may indeed have had a thick skin, her testimony does not establish that James had
a thin one. Rather, the evidence suggests that Roberts did not enforce the rules as closely and
James, and that the hostility was rot directed to Roberts. Under both a subjective and an
otjective standard, it would be proper to find such an environment hostile to intolerable.

One of the most teiling pieces of evidence for the undersigned is that rwo days after
the incident on October 11, when Mike McEnany finally understood the importance of safety
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and security, and his crew’s compliance with those rules, he gathered all his workers up and
laid down the law to them. [CX 18; TR 239-240]. At that point, the behavior of the crew
improved, and they began to comply (TR "20]. Had the management of McEnany Roofing
taken these steps when James initially requested help on those many previous occasions, the
incident of October 11 might never have happened. As it was, management allowed or
ignored a work environment where the complainant was ridiculed, embarrassed, called
names and exposed to threatening behavior by the crew, to which the company turned a
winking eve. This in itself demonstrates “antagonism toward activity that is protected under
the ERA.” Timmeons v. Mattinglv Testing, 95-ERA-40 (ARB, June 21, 1196). Respondent’s
lack of support for her job and then its discharge of her for doing her job created an
intolerable situation for James, one that she would understandably decline to return to [TR
82’

Indesd. Mike McEnany now realizes that he was wrong to have fired her:

A ... 1did the wrong thing. | didn't ... forget the laws, forget the rules, [ did the
wrong thing. The lady was doing her job. ...

A: | fired her because [ had a situation where I had a crew that was not going to work
if she was on the job.

Q: And that’s because she was doing her job, wasn't it?

A: Yes, sir. [TR 244],

2. Whether respondent was motivated by a legitimate reason for the discharge

Addressing the issues of monivation and causal nexus, respondent attempts to argue
that James was fired not because she was doing her job. but because the crew walked off the
job. This argument anempts to create a distinction without a difference. The crew’s
“mutiny” arose directly from James' ¢-formance of her job, perhaps indirectly aided and
aberted by respondent’s failure to >upport her previously, and she bore the adverse
consequence of the situation. The crew’s action in walking off the job is not at issue in any
avent. It is the emplover’s action toward James that is at issue.

Respondent relies on s, supra, 90-TSC-2
(Sec'y, Marrch 17, 1995) for the proposition that an employer motivated by concern for the

"McEnany never informed James that he had spoken to the crew on October |3 about the need to comply
with security rules anc that their behavior had improved. [TR 258-239].
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Even assuming respondent had successfully rebutted complainant’s prima facie case,
Mike McEnany's own testimony reveals that his decision to terminate complainant was
motivated, at least in part, by a protected activity. Under the "dual motive" framework, in
order to avoid liability under the Act, the respondent must show by “clear and convincing”
the evidence that it would have made the same decision to discharge James even in the
absence of the protected conduct. In such cases, the respondent bears the risk thai the
influence of the legitimate and prohibited motives cannot be separated. Crosier v, Portland
General Electric Co., 91-ERA-2 (Sec'y, January 15, 1994).

For purposes of the analysis, one can assume that the need to keep the crew on site
and working is a legitimate business reason for adverse action. Indeed, standing alone and
out of context, the need to keep one’s employees working must constitute a legitimate
business reason. However, as indicated above, such a decision cannot constitute a legitimate
reason when, as here, it is inextricably linked with James' protected activity. Respondent
concedes that James' work performance was always good [ALJX 19, p. 15]. Mike McEnany
had no problem with her vork. There was no indication whatsoever that her job was in
jeopardy (TR 47-48, 121, 128-29, 152, 239]. McEnany admits that the way she was
performing her job had nething whatsoever to do with his decision to fire her [TR 263]. It
was the fact that she vas performing her job that led to her discharge.

On the basis of the record before me, [ conclude that respondent has failed to
demonstrate that it would have terminated James even if she had not engaged in protected
activity. There is no “clear and convincing” evidence -- or indeed, any evidence at all -- that
James would have been fired but for her enforcement of the plant security rules and the
crew's walking off the job in protest

F. Whether claimant has borne her burden of proof.

As indicated previously, the claimant retains at ail times the burden of proof by a
preponderance of the evidence. Having thoroughly reviewed the evidence above, I find that
the preponderance of the evidence establishes each and every element of her whistleblower
claim. Specifically, the evidence demonstrates that James was engaged in protected activity
when she reported Ramirez, that respondent knew about the protected activity, and that an
adverse employment decision was made against her for that reason.

Further, the evidence establishes that respondent’s stated reason for discharging James
-- 10 keep the crew on the job -- is not a legitimate reason under the Act, because it is
inseparable from the performance of her duties as a security escort. Respondent has further
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I note that James obtained alternative employment with Florida Power at the Crystal
River plant effective October 30, 1995 at a higher rate of pay than she was eamning with
respondent (TR 85].

James argues that she is entitled to front pay in lieu of reinstatement. Front pay may
be appropriate where “discord and antagonism” wouid render reinstatement an ineffective
remedy. Goldstein v. Manhattan Industrdes. Inc., 758 F.2d 1435 (11th Cir.), cert. denied, 474
U.S. 1005 (1985); Creekmore v. ABB Power Systems Energy Services, Inc,, 93-ERA-24

(Sec'y, February 14, 1996). As indicated throughout this decision and order, reinstatement
was not a viable option when offered, and is not sought by complainant. In West v, Svstems
Wﬂmﬁl 94-CAA-15 (Sec'y, April 19, 19953), the Secretary held that the
administrative law judge may order reinstatement despite complainant’s not seeking it, when
complainant offers no strong reason for not returning to her forraer job. In that event,
respondent’s back pay liabilicy terminates upon its tender of a bona fide offer of
reinstatement, whether complainant accepts it or not.

More practically for this case, however, an additional award of front or back pay
would be meaningiess in this situation, where complainant has been employed since October
30, 1993, is now earning more than she did with McEnany, and her post-discharge earnings
will offset any front or back pay award after October 30, 1995..

B. Compensatory Damages

Compiainant claims compensatory damages in the amount of 323,000, primanly for
emotional distress. The Act authorizes compensation for pain, suffering, mental anguish or
3 10 reputation. 42 U.S.C. § 5851(b)(2)(B).

The record establishes that James was extremely upset and crying on the day of her
discharge, and that thereafter she experienced difficuity sleeping, eating and functioning
sociallv, and visited a physician who prescribed Valium. In the days that fol'owed her
discharge, she was worried that members of the crew might follow her [TR 86-87]. She was
also concerned about her reputation at work, where she found news articies posted in the
locker room about her job situation [TR 88-89]. Her husband corroborated the troubles she
experienced [TR 170-173] and there was no evidence to contradict it.

On the other hand, there is no evidence that she suffered physical harm, wage loss
over S600, or other financial loss such as home or penalties on retirement withdrawals.
Comparative review of other cases awarding compensatory damages for emotional distress
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and humiliation shows a range from $1,000 to $50,000. For example, in Creckmore v. ABB
Power Svstems Energv Services, Inc., 93-ERA-24 (Sec'y, February 14, 1996), the
complainant suffered emorional distress, humiliation and loss of reputation much like that
described by James. However, he also had a heart attack, arguably because of the layoff, was
out of work for several months and had to dip into his retirement fund. The Secretary had
doubts about an actual connection between the layoff and the heart attack, but concluded that
an award of $40,000 was justified for the emotional distress.

Damages for emotional distress are not amenable to precise calculation, yet that does
not and should not preclude an award for the suffering attributable to it. Given the awards
previously approved by the Secretary, the sum of 325,000 is justified under the
circumstances of this case.

C. Attorneys’ fees

Complainant is entitled, as the prevailing party, to an award of reasonable attorney’s
fees and expenses related to the complaint. The complainant’s attorney is directed to submit
documentation of fees and expenses incurred within |5 days of the issuance of this
Recommended Decision and Order, to which the respondent may respond not later than the
close of business. September 30, 1996. The parties’ attention is directed to Sutherland v.
Sprav_Svstems Eavironmental, 95-CAA-1 (ARB, July 7, 1996) in reference to the

presentation and calculation of fees and expenses.

1V. RECOMMENDED ORDER

For the foregoing reasons, it is hereoy ORDERED that respondent Prints-McEnany
Roofing, Inc., also known as McEnany Roofing, shall make complainant Tracy A. James
whole for losses suffered by reason of its unlawful discharge of her, by paying the following
amounts:

|. For the pesod of October 11, 1995 to and including October 28, 5603.50
representing lost wages in the form of back pay, plus pre-judgment interest calculated
pursuant to 26 U.S.C. §6521, plus any fringe benefits the complainant would have accrued
during that pertod. and f

2. In compensation for mental and emotional distress, the sum of $25,000.
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It is further ORDERED that respondent take the following remedial action:

1. Remove from complainant’s personnel and other records any and all adverse
references regarding her protected activities;

2. Refrain from including statements in any job references which have the effect of
“blacklisting” complainant because of the performance of her protected activities; and

3. Post a copy of the Secretary’s final Decision and Order Tor a period of thirty (30)
days after review and issuance by the Administrative Review Board, in conspicuous places
where respondent’s employees may congregate; and further provide a copy of the Secretary’s
final Decision and Order to any of its employees who may request a copy.

IT IS FURTHER ORDERED that within fifteen (135) days of the issuance of this
Recommended Decision and Order, compiaiwnant's attorney shall submit to the undersigned
and to counsel for respondent documentary evidence of the professional fees and expenses
incurred in pursuing this litigation to date. The parties are encouraged to enter into
stipulations as to such aspects of the complainant’s fees and expenses as they can reasonably
agree to. Respondent shall submit its objections, if any, to the undersigned and to counsel
for complainant not later than the close of business, September 30, 1996

Vo, ¥
( M@.—-
istine S. McKenna

Administrative Law Judge

NOTICE: This Recommended Decision and Order and the administrative file in this matter will
be forwarded for review by the Administrative Review Board, U.S. Department of Labor, Room §-
4309, Frances Perkins Building, 200 Constitution Ave. N.W., Washington, D.C. 20210. The
Administrative Review Board has the authority to issue final decisions in emplovee protection cases
adjudicated under the reguiations at 29 C.F.R. Parts 24 and 1978. See 61 Fed. Reg. 19978-19989
(1996).
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SYNOPSIS

The U.S. Nuclear Regulatory Commission, Region II, Office of Investigations
initiated this investigation on October 26, 1995. to determine if a Florida
Power Corporation (FPC) roofing contractor discriminated against a contractor
escort for engaging in protected activities.

The evidence developed during this investigation substantiated that the FPC

roofing contractor wilfully discriminated against the contractor escort for
engaging in protected activities.
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