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MEMORANDUM FOR: William J. Dircks, Execurtive Director

for Operations

FROM: 4,%1 J. Chilk, Secretary

SUBJECT: SECY-83-523/523A - PROPOSED AMENDMENTS
TO URANIUM MILL TAILINGS REGULATIONS
AND ADVANCE NOTICE OF PROPOSED RULEMAKING

This is to advise you that the Commission (with Chairman
Palladino and Commissioners Asselstine and Bernthal agreeing)
has approved the following course of action in regard to
these papers:

1. The Commission agreed to address the guestion of whether
the EPA mill tailings standard exceeds EPA's jurisdiction
in a Implementation and Enforcement Policy Statement as
described by Commissioner Asselstine in his comments
(Attachment 1). The Policy Statement should be finalized
and forwarded to the Commission for approval and publication.
(EDO/NMSS) (SECY SUSPENSE: 8/13/84)

The Commission also agreed to issue the proposed rule

and advanced notice of proposed rulemaking (ANPR) based
upon the attached April 24, 1984 drafts with modifications
as indicated (Attachments 2 and 3). 1In addition the
above impl:zrentation and enforcement policy should be
incorporated into the Statement of Consideration for

both rulemaking actions.

The revised proposed rule and ANPR should be forwarded
for signature and publication in the rederal Register.
(EDO/NMSS) (SECY SUSPENSE: 8/13/84)

. The appropriate Congressional Committees should be
advised. (OCA) (SECY SUSPENSE: 8/13/84)

4. You should provide a copy of the proposed rule and ANPR
to all affected licensees and interested parties and
issue a press release.

(#9©/0PA) (SECY SUSPENSE: 8/13/84)
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Commissioner Roberts approved, but preferred the proposed
rule and ANPR presented in SECY-83-523.

Action on this item was completed prior to Commissioner
Zech's Oath of Office.

Attachments:
As Stated

cc: Chairman Palladino
Commissioner Roberts
Commissioner Asselstine
Commissioner Bernthal
Commissioner Zech
0GC
OPE




Commissioner Asselstine's Comments on SECY-83-523:

1 would address the question of whether the EPA mi)) tailings
standard exceeds EPA's jurisdiction in the proposed Implementation and
Enforcement Policy. I would also include the Implementation and Enforce-

ment Policy in both rulemaking packages.

We should squarely face the jurisdictional question. I would
suggest the following as an outline of the approach for addressing the
jurisdictional issue. A reasonable argument can be made that the
Congress did not intend that EPA develop the type of standar¢ contained
in 40 CFR 192. The legislative history of the provision when it was
first adopted by the Senate Environment and Public Works Committee
indicates an intent that EPA establish a general environmental standard
for both radiclogical and nonradiological hazards. This legislative
history indicates that EPA was not to establish such elements as cover
requirements or liner requirements as part of its standard. However,
the legislative history is contradictory in that some other statements
indicate a Congressional intent that the EPA standard include such

requirements.

Given these conflicting statements in the legislative history, the
Commission is left with the question of whether the EPA standard consti-
tutes a reasonable approach for mill tailings disposal. I conclude that
the EPA standard is a reasonable approach in the circumstances. Unlike

a power reactor or other operating facility, a mill tailings disposal




site is not intended to have a fixed and permanent site boundary.
Rather, the emphasis is on stabilization of the pile in a manner that
will assure long-term protection after institutional controls such as
fences and guards are gone. In such circumstances, on-site and off-site
distinctions appear to make little sense, and it is difficult to argue

that the types of requirements adopted by EPA, including radon emanation

limits, groundwater limits and groundwater control measures, are legally

impermissible. 1 would therefore not question EPA's Jurisdiction to
adopt the types of requirements contained in 40 CFR 192, even though
there is some basis for concluding that this may not have been what

Congrecs had in mind.

However, there is one aspect of EPA's standard that I believe
clearly exceeds its jurisdiction, and we should say so. That is the
requirement for EPA concurrence in NRC case-by-case deviations from
elemerts in the EPA standard. In essence, the EPA position establishes
a system of dual regulation that clearly wes not intended by the Con-
gress. Section 84 of the Atomic Energy Act, in my view, gives the NRC
exclusive authority to allow case-by-case deviations from the EPA
standard based upon a practicability determinavion. 1 would suggest
that we assert our exclusive jurisdiction in this area, point out that
we believe EPA has exceeded its jurisdiction in this regard, and state
that we do not intend to seek EPA concurrence on these case-by-case

determinations.
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reed for additional supperting documentation. The changes proposed today

are more mocest than the previous suspension.

Scose of This Proposal

In addition to conforming its existing regulations to new EPA staq::::::::::

garls, under the provisions of the UMTRCA, the Commission has a further
legislated responsibility] it must establish general requirements, for
the management of byproduct material, with EPA concurrence, which are,
to the maximum extent practicable, at least comparable to requirements
spplicable to the management of similar hazardous material regulated by
the ZPA under the Solid Waste Dispcsal Act (SWDA), as amended. The
Commission delfberated as to how best to dea)l with these related rule-
méking needs and deciced on the course of action resulting in this pro-
pesz) and the accompanying ANPRM. This proposa) addresses a1l the
chanées to the existing Commission regulations in Appendix A to 10 CFR
Part 40 that can be legally promulgated without additicnea) supperting
cecumentation. Other changes to the Commission's regulat. ns for mil)
t2ilings management resulting from the EPA standard are the subject of
the accompanying ANPRM.

The content of these two rulemakings also may be characterized in
terms of the need for EPA concurrence, 2lthcugh that was not the deciding
factor. This proposal consists of mecifications not requiring EPA con-
Surrence, inclucing conforming changes to existing NRC rules and incor-
sorezion of EPA requirements not cderiving from the SHDAp Those modifi-
cétions that are the subject of the ANPRM accompanying this proposal

teniving f-om the SWDA recuire EPA zo-currence pursuznt %o section B of

2smic Znevgy Act. Modificaticns accressed in the ANPIM include

[



Azcendix A criteria. The due date originally set for submittals is pass.
A new due cate for révised submittals is not considered necessary.

(c) Add the following paragraph &t the end: Licensees or zpplicants
may propose alternitives to the specific requirements in this Appendix.
Suca a]terﬁative propesals may take into account loca)l cr regional condi-
tions, including geology, topography, hydrology, and meteorclogy. The
Com~ission may find that the proposed alternztives meet the Commission's
requirements if the alternatives will achieve 2 level of stabilization
and containment of the sites concerned, and & level of protection for
pubiic health, safety, and the environment from radiclogical and nonradio-
logizal hazards associated with such sites, which is equivalent 10,4:;e
extent practicable, or more siringent than the level which would be (
achieved by the recuirements of this Appendix anc the stancards
pronuligzted by the Environmental Protection Agency in 40 CFR 182,

Subzarss D and E.

Reason: The flexibility to propose alternatives to the Commission's
and ZPA standards was included in Pub. L. ©7-41%5 changes to the AEZ The
acded paragraph paraphrases the language in Section B4c., The added paragriph
expiicitly acknowledges the legislative intent and provides licensees
and applicants the opportunity to propose alternztives as a routine

_ G=
iicensing matter. Licensees would have to provider§ite-spec1fic ration2l &

Commiiseim To makettle Sh) _
< gnedie :hgﬂre:uwre: Sommieesen finding. This generic zpproach was taken

ins:ezd of modifying individual criteris o provice fiexibility. A generic

gop-oech aveids the chance of not identifying all areas where flexibility

0

T2y De neeceC :inc preserves the existing suppert for Appendix A. Admin-
ist-azively, & terrzsives are easier ¢ process under an explicit prevision

et XSRS ISNS L8 Tuies.
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regulations, Part 440, "Ore Mining and Dressing Point Source Categery:
£ff uent Limitations Guidelines and New Source Performance Standards,
Scbzart C, Uranium, Radium, and Vanacdium Ores Subcategory," as codified
on canuary 1, 1983."

Reason: These new paragraphs incorporate EFA requirements imposed
urncer 40 CFR 152.41(d) and 40 CFR 192.32(a)(3), respectively.

8. Criteria 2, 7, 9, 10, 11, and 12 are not affected by the new EPA

stardards or editorial changes and no modification is proposed for any

perticn of those criteria.

Irpect of the Proposed Amendments

Compliance with Subparts D and E to 40 CFR Pare EPA's regula-

W _..!£;;:::~:equﬁremenz. ‘ 73d. of the Atomic
crergy Act of 1954, 2 S eREnas ae~Lommission believes that it is ob

w&
s of December 6, 1983

\ ‘

ecame effective. This Cemmission

to implemen: and e;f’,

+he date ¢

actions.

The Commission's azction in proposing these modifications to its regu~
lations in Appendix A to 10 CFR Part 40 is to conform them to the new ZPA
stardards. These changes are for the purpose of avoicing conflicts &nc
ircansistencies, and for clarifying previov-ly existing language sc &s

g | M . : M e -
t2 me comozzisle with the new requirements., The azction prcposec TeTe o
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Commission action in this case is essentially nondiscretionary in
sazure, and for purpdses of environmentzl analysis, rests upon existing
environmental and other impact evaluations in the following documents:

(1) "Final Environmental Impact Statement for Standards for the Contrel

of Eyproduft Materials from Uranium Ore Processing (40 CFR Part 182),"
Velumes 1 and 2, EPA 520/1-83-008-1 and 2, September 198, and (2) "Regula-
tory Impact Analysis of Final Environmental Standards for Uranium Mil)
Teilings at Active Sites," EPA 520/1-83-010, September 1583, both prepared
in support of Subparts D and E of 40 CFR Part 192, and (3) "Final Generic
snvironmental Impact Statement on Uranium Milling," NUREG-C706, September
1680, prepared in support of Appendix A of 10 CFR Part ¢0. The Commission
Selieves that these supporting analyses fer the new EPA standards and the
existing Commission regulations provide 2 more than adequiate environmental
review for the :t:ndards addressed herein, and that nc additional impact
éanalysis is warranted by the conforming actions proposec herein. The EPA
enciged in and completed 2 :gizﬂaed-detéééonne%4ﬁg process with full cen-

sideration of environmental concerns, and for the purposes cf this rule-

meking action, can be viewed as the lead zgency. (

PAPERWORK REDUCTION ACT STATEMENT

This pré:csed rule cdoes nct contain &z new or amended information
coi'tection reguirement subject to the requirements of the Paperwork
Iecuzsion Act of 1980 (44 U.S.C. 3501 et seq.). Existing requirements
~ere zpproved Sy she Office of Management and Budget a:pr:vi] number

..O:- ﬂﬂ ~
--v\--uuz'd .



ATTARCHMNENT
By,

duzhor's Name: e
SRAGONETIE K '

sezueszcr's 10:
JPK

Jecunent Cemnents:
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“s1"owing closure. The EPA rule sets & performance stancard for a limited
<<ms period. In 2ddition, the preamble to the EPA standarc and the
supsorting environmental evaluation indicate that the EPA consciously
c:nsicered':he acceptability of relying on altive maintenance to provide
stasilisy following closure, and did not prohibit it. Rather, the EPA
s=andard regquires that, for nonradiologica’ hazards the need for active
maistenance only be minimized. NRC 's AppuJi A Fla 7”/ Pf‘)".é'%s
& Ay, E/GAAGJ veliance 6n c:,;(./e WG n TEnbnce.

The Commission requests comments on whether it should delete or
mod:fy acditional provisions of Appendix A including prescriptive
rec.irements for specific design feztures which may not De necessary to

mee- the EPA standard. (f

:] The

prescriptive requirements in question include those for minimizing up~
stream drainage area, siting where there is good wind pretection,
relzatively flat slopes, —andatory vegetative or rock cover, cobble size
rock, high quality rock cover, and rock armering. The Commission 2lso
considered celeting the prohibition on ~eliance on active maintenance,
Losedsesee mocdifying Criterion 3 mancating below grade disposal as the
orine cption, and celeting the requirement for background racium concentra-
sicas in cover materials. Relief from these retzinec provisicns is svail=
ed’e through case-dy-case oropesals Dy licensees as noted in proposed

C“M‘*il’lﬂd 3¢¢k$ cw«ﬂ‘—% (7}

acciticns o the inmtrcduction. Tog cupeeinn g la-amig syfficient

"gxisilisy in view of the Commission's intent tc consicer adlternative

—_—rat



i. Subpart F:

40 CFR 264.91 Required programs

40 CFR 264.95 Point of compliiance

40 CFR 264.96 Compliance period

40 CFR 264.97 Genera)l grounc water monitoring requirements
40 CFR 264 98 Detecticn monitoring preogram

40 CFR 264.99 Compliance monitoring procram

ii. Subpart G:

40 CFR 264.117 Pest-closure care anc use of property

i1i. Subpar: K:

U:\‘-"ch‘ﬁhn a/cmcm_g

40 CFR 264.226 Monitering and inspecticn (of impouncment liners),

i
J

as applicable

40 CFR 264.228 Closure and pestclosure care, as applicable.”

£ He
A

The zbove quotaticns from the EZPA's Cctober 7, 1983 Notice serve to

clarify the substance of EPA's standards, the respective agency respo{si-

bilities under the UMTRCA, and the nature and scope cf the rulemaking the

©

2 Fen.
e e

NRC is herein considering undertaking. The NRC has reviewec the language

cunted aanEe1ieves it to be factually cecrrect and a fair representation

of the issues addressed.

11. 1Issues for Public Comment

W Th., The Aqg

The NRC recuests public commen: on the general question of how best
20 proceed 35 fulfill its responsibilities uncer the Atomic Znergy Act,
with respecs 10 estzhlisning SWDA-cemparadie requirements for the manage-
mes: of mill tailings, t¢ the maximum extent ocracticadle. In this

cantext, CoMmEnts are resuestec ¢n cnefces anc cdecisions the NRD must

o




make concerning issues and actions that are within its discretion.
Comments on the basic value, validity, lawfulness, or appropriateness of

the EPA's SWDA regulations, the SWDA, or the UMTRCA are not requested.

A. Tentative NRC Approach for Ground Water Protection

The NRC has ceveloped a tentative approach to place SwOA-comparable
requirements in its regulations, basec on planning and cevelopment efforts
conducted to date. This approach is tentative, and is mace & part of
this public announcement sc efferts spent in providing public comment
might be better guided. It involves the cdevelopment of a block insert to
NRC regulations (either at the end of 10 (FR Part 40 or perhaps by crea-
tion of & new Part 41) which would contain the entire set of SWDA-comparable
requirements. .

The insert would be organized in terms of design, operating, :1o;ure.
anc post-closure requirements, anc would to the fullest extent feasibles
be 2 complete statement of the requirements without refen&#tzz: to EPA
requirements in Title 40 of the Code of Federal Regulations. In this
way, the requirements could be statec in & self-contained, unified manner
in cne place. Coverage would inciude &t tezst the SWDA reguirements
alresdy imposed by EPA (40 CFR 26¢.92-%4, 264100, 264.111, and 264.221),
anc¢ zpproprizze portions of the SWDA reguirements mentioned by the EPA
explicitly as "examples of areas which NRC must acddress" (these incluce

&C CFR 264.5

-3¢, 264.117, 264.226, and 264.228).

“h

The insers being consicerec “Cr roposal

5y the NRC would likely

AR

‘meiuce &1) 2f Suspart F (&0 CFR 284.8C-100), cue <o the cicse relaticn-

LTl



40 CFR 264.90, "Applicability," is either imposed or mentioned as an

example by the EPA,
The remainder of the =PA's SWDA reculatiens, including Subparis A
(except Section 264.3), 8, C, D, €, F, G, H, and K would be reviewed in
ceveloping a proposal to cetermine which of those requirements would need
to be incorporated in NRC regulaticns to establish NRC requirements which |
are t0 the maximum extent practicadble, &t least comparzble to the EPA's i
SWDA requirements for similar hazardous materiel.
In developing this proposal the NRC weuld distinguish between ;
substantive reguirements and EPA's procedurz) permitting requirements
beczuse it cdoes not believe the UMTRCA manczte requires tne NRC to acept
any portion of the proceduraz] permitting aspects of EPA's regulations.

The NRC's established procedures for licensing, inspection, and enforce-

ment would be used with respect to implementation.

E. Tssues and Questions

The NRC seeks public imput with respect to all aspects of the ques-
tion of how best to fulfill its respensibilities under Section 275 and E&4&
of the Atomic Energy Act of 195¢, as zmended, for protection of ground
water. The NRC alsc seeks public comment with respect to the followit
) : i % e L - £/
issues anc gquestions (In providing pudlic ccmment, commentipgrs are
recuested to srovide the basis in fact for any cpinions cffered or asser=
sions made):

1) Shoulc the SwDA-comparadie requirements to De placed in NRC

regulasicns oe explicitly restated to crecise 's language,

er snculd sudsiantive recuirements Se tarishrased?



B 2) Should all of Subgart F be inj}uded? What should not be included?
' N sn
i 3) What should be included in a o.ﬁuoaqikaf hazardeus constitugzij:::::::::
for mi1l tailings to replace the 375-item long list in Appendix VIII to

40 CFR Part 261 referenced in 40 CFR 264.83? Should constituents not

usually pre;ent or not present above trace levels be inciuded? What
‘\\\\\J criteria should be applied to decid€‘§ what constituents should be
included?
4) The NRC must establish SWDA-comparable requirements to the
maximum extent practicable. In this context, what {s practicable given
current practice and the current state of technology?
§) Should NRC retain the basic sequence embodied in Subpart F where
licensees whe cetect ground water contamination progress through a
graduated scale of action, from detection monitoring, through compliance i
menitoring, and on to corrective action, with significant time delays
allowed between steps while plans and programs are being ceveloped, }
reviewed, and imolemented? Would it be advisable, practicable or appre- ;
priate to require, for example, that all NRC licensees have approved 1
compliance monizoring programs that are automatically activatec and
implemented when needed?
6) Should the basic SWDA scheme for the timing and duration of a
"compliance" period, a "closure" perioc, anc a "sost-closure care" period
be maﬁntaineé? what modificaticns, celetions, accitions should be mace?
7) To wnat extent, how, and uncer wha: concitions should leak
detecsisn systams under single-liner impouncments Ce allowed to fulfill
she recuiremenss for a detection menitering srogram that ctherwise

recuires & mersoring well ‘n the uppermost aquifer?



8) How detailed should NRC's regulations be, and what should and
should not be required in areas such as well construction, sampling and
sample analysis, determinations of annual average and sezsonzi background
concentrations, minimum detection levels, statistical treatment of data

«
and determinations of statistically significant cifferences,
recordkeeping and reporting, quality assurance, etc.?

9) To what extent must the NRC provide supporting envircnmental
impact analyses considering the nature of the requirements under consid-
eration, some of which have alreacdy Seen imposed by EPA and are effective?
If supporting environmental evaluaticns are needed for SWDA-comparable
rule changes except for the reguirements alreacy imposed by the EPA,
should the NRC continue to proceec with cnly a single rulemaking to
establish a complete set of SwWDA-comparable requirements?

10) Is the flexibility cited in the proposec additicn to the
Irtroduction of Appencdix A 10 CFR Part 40 sufficient or should the NRf

e . o
ouoaad-a-!=w!§oocs=;=aaoou-coe-o develop and suppere accitional mocifica=

tions to conform to the physical stability &spects of the EPA standard?

A

[N



