T0: SAMUEL J. CHILK, SECRETARY OF THE COMMISSION

FROM: CommisSIONER ASSELSTINE

SUBJECT: sECY-83-523 - PROPOSED AMENDMENTS TO URANIUM MILL TAILINGS
REGULATIONS AND ADVANCE NOTICE OF PROPOSED RULEMAKING

APPROVEDX _As Modified D]SAPPROVED ABSTAIN
NOT PARTICIPATING__ REQUEST DISCUSSION
COMMENTS:
I approve the 4-24-84 drafts of Enclosure A-2
and Enclosure B, and the Implementation and
Enforcement Policy, as modified with the attached.
I also propose that we deal with the EPA jurisdictional
issue as described in the attached comments.
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Cormissioner Asselstine's Comments on SECY-83-523:

I would address the question of whether the EPA mill tailings
standard exceeds EPA's jurisdiction in the proposed Implementation and
Enforcement Policy. I would also include the Implementation and Enforce-

ment Policy in both rulemaking packages.

We should squarely face the jurisdictional question. I would
suggest the following as an outline of the approach for addressing the
jurisdictional issue. A reasonable argument can be made that the
Congress did not intend that EPA develop the type of standard contained
in 40 CFR 192. The legislative history of the provision when it was
first adopted by the Senate Environment and Public Works Committee
indicates an intent that EPA establish a general environmental standard
for both radiological and nonradiological hazards. This legislative
history indicates that EPA was not to establish such elements as cover
requirements or liner requirements as 6art of its standard. However,
the legislative history is contradictory in that some other statements
indicate a Congressional intent that the EPA standard include such

requirements.

Given these conflicting statements in the legislative history, the
Commission is left with the question of whether the EPA standard consti-
tutes a reasonzble approach for mill tzilings disposal. I conclude that
the EPA standard is a reasonable approach in the circumstances. Unlike

a power reactor or other operating facility, a mill tailings disposal



site is not intended to have a2 fixed and permanent site boundary.
Rather, the emphasis is on stabilization cf the pile in a2 manner that
will assure lcng-term protection after institutional controls such as

In such circumstances, on-site and off-site

fences and guards are gone.

distinctions appear to meke 1jittle sense, and it is difficult to argue

that the types of requirements adopted by EPA, including radon emanation

limits, groundwater 1imits and groundwater control measures, are legally
impermissible. I would therefore not question EPA's jurisdiction to

adopt the types of requirements contained in 40 CFR 192, even though

there is some basis for concluding that this may not have been what

Congress had in mind.

'However, there is one aspect of EPA's standard that I believe

clearly exceeds its jurisdiction, and we should say so. That is the
requirement for EPA concurrence in NRC case-by-case deviations from
elements in the EPA standard. In essence, the EPA position establishes |
a system of dual regulation that clearly wes not intended by the Con-

gress. Section 84 of the Atomic Energy Act, in my view, gives the NRC

exclusive authority to allow case-by-case deviations from the EPA

standard based upon a practicability determination. I would suggest

that we assert our exclusive jurisdiction in this area, point out that

we believe EPA has exceeded its jurisdiction in this regard, and state

thet we do not intend to seek EPA concurrence on these case-by-case

cetermirnations.



[MPLEMENTATION AND ENFORCEMENT PoLicY

(NOTE: LANGUAGE WHICH MIGHT BE USED IN ONE OR ALL OF THE
FOLLOWING: LETTERS TO LICENSEES AND AGREEMENT STATES, IN THE
ANFRM ON FURTHER REIVISIONS TO APPENDIX A oF PART 40, OR IN A
FORMAL POLICY STATEMENT.)

T po st ﬁum debirinnt Ht EPA hoc

U Zz‘ﬂ 1?40vam£&;él~v

THE Connxssxon BELIEVES THAT BOTH THE NRC AND THE AGREEMENT STATES
ARE LEGALLY OBLIGATED UNDER SECTION 275D OF THE ATOMIC ENERGY ACT
=0 IMPLEMENT AND ENFORCE THE EPA STANDARDS FOR URANIUM AND THORIUM
MILL TAILINGS IN 40 CFR 182, SuePARTS D AND E. SINCE THE

EFFECTIVE DATE SPECIFIED IN THE EPA STANDARD WAS DecemMBER B, 1983.
tHE COMMISSION BELIEVES THAT THE LEGAL OBLIGATION FOR NRC AND '
AGREEMENT STATES INCLUDES ENFORCEMENT IN THE INTERIM WHILE
CONFORMING AND IMPLEMENTING RULE CHANGES ARE MADE.

Enclosure 3



| THUE/C:MH2551ON LICENSEES ARE EXPECTED TO: 1) BE IN COMPLIANCE (:::::::::
-4 ==z TPA STANDARDS IN 40 CFR 192 OR, 2) BE WORKING TOWARD

ﬁl... LR

weL IANCE, OR 3) SUBMIT PROPOSED ALTERNATIVES goa CoMMISSION

)
O

a
W "N COMPLIANCE WITH DATES ESTABLISHED INACFRK192. THE

CoMMISSION BELIEVES THAT LICENSEE PROPOSALS FOR ALTERNATIVES CAN

\JE

3 AN IMPORTANT AND EFFECTIVE WAY TO HELP DEAL WITH THE PROBLEMS
ASSOCIATED WITH IMPLEMENTING THE NEW EPA STANDARDS. NRC'S CURRENT
REGULATIONS LACK NECESSARY IMPLEMENTATION FEATURES CALLED FOR IN
THE PEEAMSLE TO THE EPA STANDARDS AND CONTAIN PROVISIONS IN
CONFLICT OR INCONSISTENT WITH THE EPA STANDARDS., NRC 1S UNDER.:
CONGEISSIONAL MANDATE TO MODIFY 1TS RULES TO CONFORM TO EPA’S
STANDARDS AND DEVELOP GENERAL REQUIREMENTS COMPARABLE, T0 "
MAXIMUM EXTENT PRACTICABLE, TO REQUIREMENTS APPLICABLE T2 SIMILAR
HAZARDOUS MATEAIALS REGULATED BY EPA UNDER THE SOLID WASTE
DispesSAL ACT, AS AMENDED, THE COMMISSION EXPECTS THAT IT MAY
PSQUIRE SEVERAL YEARS TO FULLY MEET THIS DUAL MANDATE AND EXPECTS
0 USZ THE FLEXIBILITY PROVIDED BY SECTION 8U4 [N THE INTERIM TO

ConSISER AND APPROVE ALTERNATIVE PROPOSALS FROM LICENSEES,
Sz-vi2n &L ¢ PROVIDES NRC SUFFICIENT AUTHORITY TO INDEPENDENTLY
APSSeYE ALTERNATIVES SO LONG AS THE COMMISSION CAN MAKE THE

.38 DETERMINATICN,



~ Res.ester's ID:
S
Agtae='s Nane:

-, e ——-

cAamcohziiz K

> -
Cezomens ccmments:

Drz€s FAN on Revised Appendix A to 10 CFR Part 40

oNcLosSuRe A-2. oF STAFF
DATED 3/7./6"} MODIFIED

MEMO |
¢[19[64 #nd

PER DISCuss10MS
To DL ETE  (oMPARATIVE Tex1

Tewse AND DATE CHANGES NoT MARKED,
CTHER CHANGES  SKownN. THaT REFLECT

41”7/?4 TiscussionS, IV PARTICuLhR

FLA
SEE PAGES :.’/ /0//1 Z-’p)lé
/



Grerr T v Ti;q{rcr

NUCLEAR REGULATORY COMMISSION ‘
10 CFR PART 40 ;

Uranium Mill Tailing Regulations: Conforming NRC
Reguirements to EPA Standards

)y
-£

Nuclear Regulatory Commission.

-
oy

Preposed rule.

b
o
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o
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SUMMARY: The Nuclear Regulatory Commission (NRC) is propesing to amend
its reguIEtions governing the disposal ‘of uranium mill tailings. The
=rotosed rule changes are intended to conform existing NRC regulations
10 :he regulations published by the Environmental Protection Agency for
<+e srotection of the environment .rom these wastes. This action is 4&11‘;‘-'4

\\\\‘4 sbbrreoaw 20 comply with the legislative mandate set out in the Uranium

¥i1i.Tailings Raciztion Control Ac enc the NRC Authorization Act for

fJJ 2y

£ /454’(5: e

J4TZ: The comment period expires on (30 days after publication). Comments

~eceived by the Commission after that cate will not be considered.

AT35ISSES: Mai) comments to Secretary, U.S. Nuclear Regulatory Commis-
sf2-, Washingzon, OC 20585, Attention: Decketing anc Service Branch.
“¢'‘ver comments %0 Room 1121, 1717 H Street NW., Washington, DC between

2t a.m. an¢ 3:00 ».m. weekcays.




Racfation Control Act of 1978 (UMIRCA). Under Section 18(a) of Pub.

L. £7-¢1%, the Nuclear Regulatory Cemmission Authorization Act for fiscal
sed=s 1882 and 1983, the Commission was directed to conform its regula-
zisrs 20 EFA's by no later than March 31, 1984, with nctice &°d oppor=

wunity for public comment. Today's preposal addresses that responsibility.

S~evious Actions

In keeping with Section 18(a) of <he NRC Authorization Act, the
Cemmission suspended portions of its October 3, 1980 mill tailings regu-
lations after notice and opportunity for public comment (48 FR 35350;
August &, 1983). As required by the Act, this suspension terminated
tusematically April 1, 1984, Those por:iions of the Commission's regula-
vions which were suspended were those that were determined to be in
cenflict or inconsistent with EPA's proposed requirements. More
specifically, the suspended portions were those that would require a
majer commitment or major action by licensees which would be unnecessary
if (1) the EPA proposed standards were promulgated in final form without
mocification, and (2) the Commission's regulations were modified to
conform to the EPA standards. The objective of the suspension was to
avoid 2 situation where 2 licensee or zpplicant might make & major
ccamitment or take a major action which would be unnecessary or i11-
icvised zfter subsequent rulemaking :o(;:;;:;:;:;;>tfffjgj:h! existin
~esuiesicns on the basis of EPA's fina) standards.

The fina) ZPA standards are very similar to those that were proposed.

“eve~thelecs, the Commission has reconsiderec the zppropriateness of changes

=2 i=2srcix A 22 10 C7R Pars &0 in Yign: cf wne new EPA stancirds, &nc the



*eec Tor acditicna) supporting cocumentation. The changes proposed today

i=e ~2ve moCest hén the previous suspension.

L2222 of This Froposa)

In acdition to conforming its existing regulations to new EPA sta
cerzs, under the provisions of the UMTRCA, the Commission has & further
‘egisiatec res;onsfbi1ﬁty; it _must esteblish general requirements, for
the manzgement of byproduct material, with EPA concurrence, which are,
¢ zhe magimum extent practicable, 2t lpast comparable to requirements
ippiicable to the management of similar hazardous material regulated dv
<he ZPA under the Solid Waste Disposal Act (SWDA), as aéended. The
cemmission deliberzted as to how best to deil with these re{ated rule-
=&¢king needs and decided on the course of action resulting in this pré-
s¢sél and the accompanying ANPRM. This proposal addresses 211 the
:haﬁgﬁs to the existfng Commission regulations in Appendix A to 10 CFR
fert 40 that can be legally promulgated without additicnal supperting
cecumentation. Other changes to the Commission's regulations for mil)
2iiings management resulting from the EPA standard are the subject of
the zccompanying ANPRM.

The ccntent of these two rulemakings also may be characterized in
te-=s of the neec for EPA concurrence, 2l1though that was not the deciding
“gcicr. This z-cpesal consists of mocifications not requiring EPA con-
s.--e~ze, including conforming changes o0 existing NRC rules &nd incor-
sz=ezicn cf EPA recuirements not ceriving from the SWDA. Those mocifi-
SETiins that are the subject of the ANPRM aczcompanying this proposa)

: 2
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SwOA recuire ZPA congurrence pursuanst o section 84 of
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tzzencix A criteria. The due date originally set for submittals is past.
L rsw Sue St for revised submittals ‘s not considered necessary.

(¢) Adc +he following paragraph &t the end: Licensees or applicants
=ey oropose alzernetives to the specific requirements in this Appendix.
Suc~ alternztive proposals may take into account local or regional condi-
iens, inciuding geology, topography, hydrelogy, and meteorclogy. The
Cez=ission may finc that the proposec alternztives meet the Commission's
rez.irements if the &zlternztives will echieve a level of stabilization
ancd containment of the sites concerned, and @ level of protection for
subiic hezlth, szfety, and the environment from radiclogical and nonradic-

40
leg‘ca) hazards associzted with such sites, which is equivalent to, the

extent practiceble, or more stringent than the level which would be ( ‘
achieved by the recuirements of this Appendix ancC the standards
promuigated by the Environmental Protection Agency in 40 CFR 182, .
Su::ar:s Dand E.

Reason: 7Tne flexibility to propose alternatives to the Commission's
and ZPA siandards was included in Pub. L. 97-41%5 changes to the AEA. The
icdec paragraph paraphrases the language in Section 84c. The zdded paragraph
expiicitly acknowledges the legislative intent and provides licensees
anc applicants she opportunity to propose alternatives as & routine

G
Técensing matter. Licensees would have to provideréite»specific rationale

Cosmmt 1SSioe To made
s gnedie tn‘ﬂ'!:uir!d Eommieeeen finding. This generic &pprozch wis tiken
iegegac of moc‘fying indivicual criteria to provice fiexibility. A generic
ins-sgzh avaics wme chance of not iderzifying all areas where flexidility
=2y ¢ -eecec i~C preserves the existisg suppert for Appencix A.  Acamin-
igeegsive’y, & ternitives ire e2sier i precess uncer an explicit Irovisien

sy SRSt 2" & "uie).

~4



taz. aticns, Part 620, "Ore Mining and Cressing Point Source Category:
$4¢° _gne Limitazicns Guidelines and New Source Pe-formance Standards,

=z»2 C, Urarium, Raecium, and Venacium Ores Subzategory," as codified

sr oinuary 1, lega."

Reason: Tnese new paragraphs incorporatie EFA reguirements imposed
c=cer &40 CFR 12.41(d) anc 40 CFR 192.32(2)(3), respectively.

€. Criserin 2,7, 9,1 ._11. ang 12 are nct éffected by the new EPA

swascarcs or ecitorial changes and nc msdification is proposed fer any

scriion of those criteria.

i=azzt of the Proposec Amendments

Compliznce with Subparts D and E to 40 CFR Part }9
tiors 'i

EPA's regula-

“ion 273d. of the Atomic

lished recuirement. Under

—

Cecame effective. This Cemmission

whe cite t
7ec out on an ad hoc, case-by-case basis in individual 1ic
icscions.

The Cemmission's action in proposing these modifications to its regu
le<‘ens in Apvendix A to 10 CFR Part 40 is to conform them to the new EPA
ss2rzzrss. These changes are for the purpose of avoicing conflicts &nd
‘ez:esigtencies, and for clarifying previcusly existing language s¢ &S

s s¢ zsm5E:5e with the new requiremerts. The action proposed Fe~e Iy

- - -i - i

w=e ¢

--g "z=migsicn is & consecuence of previous acticns saker by =

o .
me Aiz=r2

1oz =me 92, 22 is legally mandated in Section 2733(3) of ¢

Segesy Ao 2¢ 1354 as enmencec.




Cemmission action in this case is essentfally noncdiscretionary in
~g2."e, anc for purposes c¢f environmental analysis, rests upon existing
gnvi~onmental ind cther impact evaluations in the following documents:
(1) "Fina) Environmenta) Impact Statement for Standards for the Control
2f Eyproduct Materials from Uranium Ore Processing (40 CFR Part 192),"
Velumes 1 and 2, EPA 520/1-83-008-1 and 2, September 1982, and (2) "Regula-
sory :mpact Analysis ¢f Final Snvironmental Standards for Uranium Mill
Taiiings at Active Sites," EPA 520/1-83-010, September 1SE3, both prepared
in support of Subparts D and E of 40 CFR Part 192, and (3) "Final Generic
Znvironmenza) Impact Statement on Uranium Milling," NUREG-0706, September
1680, prepared in support of Appendix A of 10 CFR Part 40. The Commission
selieves that these supporting andlyses for the new EPA standards and the
existing Commission regulations provide 2 more than adequate environmenta)
review for the standards asddressed herein, and that no additional impact .
enzlysis is @arranteh'by the conforming actions proposed herein. The EPA
enczged .in and compieted a :gszgaod—deeéﬁdoan*&4ﬁg process with full con-

sideration of environmenta) concerns, &nd for the purposes of this rule-

meking action, can be viewed 2s the lead agency. (

PAPERWORK REDUCTION ACT STATEMENT

This preocsed rule does not contain @ new or amenceC information
=2""ezsion rec.irement subject %o the requirements of the Paperwork
Sezuzsien Act of 1680 (44 U.S.C. 3501 e: seg.). tExisting requirements
~e7¢ zaprovec oy =he Cffice of Management anc Bucget l;provt) number

P el gt ¥ ; -
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227" owing cicsure. The EPA rule sets & performence standard for a limited

-i=g meric€. In acdition, the preamdie to the IFA standard &nc the

s.az272ing environmenta) evaluation ingicate that the EPA consciously
cansicered the acceptability of relying on active maintenance to provide
zasitizy follewing closure, and ¢id net prehidbit it. Rather, the EPA
s=a=cdarc reauires that, for nenraciclegical hazards the need for active
nai=zenance only be minimizede NRC /s AHp'»a/"i A C/’qf)y Pro)-,'b,'/s
ias, Olenned "c/.amci on cc{-'ze & n Tenhnce.
/ She Commission requests comments on whether it should celete or

moc:fy zcditicna) provisions of Appencix A including prescriptive
rec.irements for specific design features which may not De necessary to

mee: the ZPA standird. WWMWM

] The

prescriptive requirements in question include those for minimizing up~

sarzam crainage arez, siting where there is good wind protection,
reletively flat slopes, mandatory vegétative or rock cover, cobble size
rock, high quality rock cover, and rock armoring. The Commission 21so
consicerec deleting the prohibition on reliance on active maintenance,
Lossinenes mocifying Criterion 3 mandating below grade disposal as the
srime cpiion, &nd cdeleting the requirement for background racium concentra~
~igms in cover materials. Relief from these retainec pr~visions is vail=
§2>° e hrough tése-dy-cise proposals by licensees &s notec in proz?sed

iss/om Seeks (D wT
N~ asgiticns o ihe introcuction. Toe s gstine ig demaemig sufficient

2 ggiziting ‘m yview of the Commission's intent % consider &lternztive

esuzine licersing actiors?
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f. Subpart F:

&0 C7R 264.%1 Regquired programs

L0 CSR 264.95 Point of compliance

&0 (7R 264.96 Cempliance period

40 CFR 264.57 Genera) ground water monitoring requirements
40 CFR 264.%8 Detection monitoring program

40 (7R 26¢.55 Compliance monitoring program

ii. Scbpart G:

L0 CFR 264.117 Post-closure care and use of property

i41. Subpart K:

20 CFR 264.226 Monitering and inspectien (of impoundment liners),
is acpliicadle

40 CFR 264.228 Closure and pestclosure care, as applicable.”

The &bove quotations from the EPA's October 7, 1983 Notice serve to

Wik, Tha AxCepTion. of

clarify tne substance of EPA's standarcs, the respective agency respo‘si- -

hili+ies under the UMTRCA, and the nzture anc scope of the rulemaking the

NRC is herein conmsicering undertaking. The NRC has reviewed the language
cucted can%el1eves it to be factually correct and a fair representation

of the issues addressed.

T1. lesues for Public Comment

J,Jc"“ ged @®ue e,

The NAC resuests public commen: or the genera)l question of how best

C

seaceec =5 fulfi1) its responsibilizies uncer the Atsmic Znergy Act,

cen -
ey

¢vezn o estadlishing SwDA-cemzéradie recuirements for ihe manices
~g*2 of mi77 2317 ings, tC the maximum Extlernt sreczicedie. In this

sseegys . Z2=mE"%S &é"€ TeL.E€5%@C o Inlles @ncC cezissons the NRC must



make concerring issues and actions that are within its discretion.
cerments on the basic value, valicity, Tewfulness, or appropriateness of

-he SPA's SWCA regulations, the SWDA, or the UMTRCA &re not requested.

A. Tentztive NRC Approach fer Ground Water Protection

The NRC nzs ceveloped 2 tentztive &pproach to place SWDA-comparable
requirements in its regulations, besed on planning and development efforts
concucted to date. This approach is tentative, and is made a part of
+his public announcement so efforts spent in providing public comment
might be better guided. It involves the development of a block insert to
NRC regulations (either at the enc of 10 CFR Part &0 or perhaps by crea-
tion of a new Part 41) which would contain the entire set of SWDA-comparable
requirements. |

The insert would be organized in terms of design, operating, clo;ure.
anc post-closure requirements, and would to the fullest extent feasibye

‘\\‘\J be z complete statement of the requirements without rcfone4t;:: to EPA

requirements in Title 40 of the Code of Federz) Regulations. In this
way, the requirements could be stated in a self-contained, unified manner
in cne place. Coverage would include 2t least the SWDA requirements
alreacy imoosec by EPA (40 CFR 284.92-54, 264 100, 264.111, and 264.221),
an¢ zppropriate portions of the SWDA requirements mentionec Dy the EPA
expiicitly as "exzmples of areas which NRC muse accress”" (these incluce
13 2Z3 268 33-3G, 264.117, 264.226, anc 264.228).

Tre ‘~se=: Seing censiceres or sreoose] Sy the NRC would likely
iept de 27" of Subpars F (&0 CFR 264 $5-100), cue %0 :ne cliose relaticn-

¢=<= znz ‘=wg-cepencency of ine sesétite provisicns, anc secause &1 Sut




A
o

irements would need

requirements which
extent ] ) lee ] +he EPA's

N oal

WA reguiremenszs for similar hazarcdous

In developing this proposal the NRC ] ‘ yish between

sme s 1y - COA!
substantive requirements and EPA's prec

cedura) permitting requirements

de - e mna ) - TS, - e S |
+ coes not believe the UMTRCA mandate requires the NRC to ade
sermittin
for licensing,

rent would be used with respect to implementation.

Tesues anc Questions

The NRC seeks public input with respect to all aspects of

the ques-

of how best to fulfill its responsibilities under Section 275 anc B4

-l

of 1954 as amended, for protection of ground
seeks public comment with respect to the followis
providing

tasis in




Subpart F de included? What should not be inc)uced?
. L /"Sﬁﬂa,‘
snheulC De InCiucCeC 'n & o 07 hazarceus
ilirgs to replace th

referencec

The NRC must establish SWDA-comparable requirements to the
meximum extent practicable. In this context, what is practicable given
current practice and the current state of technology?

retain the basic sequence emdod)

licensees who cete

Tlowed between
implemerzed? Wwould it b

reguire, for example, that all NRC licensees have approved

mpliance menitoring programs that are automatically ac

implemented when needed?
basic SWCA scheme
period

should be mace?




How detailed should NRC's regulations be, and what should and
srou’ s not be required in areas such as well consiructicen, sampling and
samcie andlysis, cdeterminations of annual average and sezsonal background

sncenzrations, minimum detection levels, s istical treatment of cata

enc ceterminations of s i | ] ign {fferences,

environmental

the reqQuirements under consigc-

alreacdy been imposed by EPA and are effective?

evaluztions are needed for SWDA-comparable
requirements alreacy imposed by the EPA,
proceed with only a single rulemaking to
a complete set of SW n le¢ requirements?
flexibility cited in the proposed adcition to the
x A 10 CFR Part 40 sufficient or should the NRC
develop and support adcitional mocifica-

hysical stability aspects of the EPA standard?
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the questicn of whether the
Jurisdiction in the ¢ Implementaticr and

Imolementztion anc Enfo-ce-

\ y . o | ETEE -} K : Y A -
weé Snou!Q square v ace the ri l question.

sam %3 £ e LA . < -
ng 2s an outline cf the &pproach for

A reasonable argument can be made that the

. - - - ol o § v\’ % -
intenc Tha&t tFA GevelicCs the
- a % ko
'he legislative history
Fravs wan - net Puklse anrke o Tee
nvironme « anc udbilcg WOTrKS LOommitiles
3 3 . oA %14 3 T v a2
rcicates noan | N EPA estat sh 2 general em ronmenta stangarc

e

for both raciological and nonradiolocical hazards. This legisletive

history irndicates thet EPA was not to establish such elements as cover
requirements or liner requirements 2s part of its standard. However,
the legislative history is contradictory in that some other statements
ingicatg 2 Congressional intent that the EPA standard include such

requirements.

" Given these conflicting statements in the legislative history, the

ormission is left with the question of whether the EPA standard corcss

-

*Li1es 2 reasongble approach

the tFA stendard is 2 reascnable apprcach in the

& pcwer reactor or other cperating facility, a mi




site s not intencec to have @ fixec 2nZ permanent site bouncary.
Retrer, the emphasis 1s on stabilizaticr c€ the ;ile in 2 m2nner that
will assure lcng-term prctection &fter institution2l cortrcls such as
fences anc guards 2re gone. In such circumstances, 6;-site enc cff-site
gistincticons appeer to make little sense, anc it is cifficult <o arque
thet the types of requirements adcpted by EPA, including radon emanation
Timits, groundwater 1imits and groundwater control measures, are legally

4

impermissible. ! would therefore nct questior £PA's jurisdiction %0
adegt the types of requirements contzired in 40 CFk 182, even though
there is some basis for conclucing that this may not have been what

Congress had in minc. -

‘However. there is one aspect c¢f EPA's standard that I helieve
cleerly exceeds its jurisciction, and we should say so. Theat is the
requirement for EPA concurrence in NRC case-by-case ceviations from
elerents in the EPA standard. In essence, the EPA position establishes
a system of dual regulation that clearly was not intended by the Con-
gress. Section 84 of the Atomic Energy Act, in my view, gives the NRC
exclusive authority to allow case-by-case deviations from the EPA
standard based upon a practicability determination. I would suggest
that we assert our exclusive jurisdiction in this area, point out that
we believe EPA has exceeded its jurisdiction in this regard, and state
thet we do not intend to seek EPA concurrence on these case-by-case

ceterminations.




iND SNEosesmENT PoLICY

(NOTS: LANGUAGE WARICH MIGHT BZ USED IN ONE OR ALL OF THE
(OLLOWING: LETTERS TO LICENSEZS AND AGREEMINT STATES, IN THE

ANERIA ON TUATHER RIVISIONS TO APPENDIX A OF ParT &0

O
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FOPMAL PCLICY STATEIMENT.)

Twz COﬂM]S:ION 2L 1ZVES THAT BOTE THEZ NRC AND THE AGREZMENT STATES
ARE LEGALLY OBLIGATED UNDER SECTION 2730 OF THE ATOMIC ENERGY ACT

<0 IMPLEMENT. AND EINFORCE THE EPA STANDARDS FOR URANIUM AND THORIUM
MILL TAILINGS In L0 CFR 162, SudParTS D AND Z. SINCE THE
EFFECTIVE DATE SPECIFIED IN THE EPA STANDARD WAS DECEMBER 6, 1983,
Tz COMMISSION BELIEVES THAT THE LEGAL OBLIGATION FOR NRC AND |
AGREZMENT STATES INCLUDES ENFORCEMENT IN THE INTERIM WHILE

CONFORMING AND IMPLEMENTING RULE CHANGES ARE MADE,

tnciosure 3



Toie “~ww'egIQON CENSEES AR% SXPECTED TC: J) 32 OIN COMPLIANCE
L) -7 - - -
o == ==2 SPA STANZARDS IN LT CFR 182 02, 2) 22 WORKINE TOWARD

cowzl tANZE, OR 3) SUBMIT PROPCSED ALTEIANATIVES FOB COMMISSION

STvisa [N COMPLIANCE WITH JATES ESTASLISHID IN CFeL IH
cMm:SSI0N BELIEVES T4AT LICENSEZ PROPUSALS FOR ALTIRNATIVIS CAM

- -

= AN IMPORTANT AND EZFFICTIVE WAY TO MILP DEAL WITH THE PRO3LIMS
ASSOC.ATED WITH IMPLEMENTING THZ KEw ZP% STANDARDS., NRC'S CURRENT

ITEULATIONS LACK NECESSARY IMPLEMENTATION FZATURES CALLED FOR IN

T2 PEZAMBLE TC THE EPA STANDARDS AND CONTAIN PROYISIONS IN
CONFLICT OR INCONSISTENT WITH THE ZPA 37TaNDARDS. NRC 1S UNDER

D1sPeSAL ACT., AS AMENDED., THE COMMISSION EXPECTS THAT 1T MAY
1RE SEVERAL YEARS TO FULLY MEET THIS DUAL MANDATE AND

m

XP

€S

1923 AND” APPROVE ALTERNATIVE PROPCSALS FR0M LICENSEES.
Cze=1ox RU ¢ PROVIDES NRC SUFFICIENT AUTHORITY TO INDZPENDENTLY
sUTIBNATIVES SC LONG AS TrE COMMISSION CAN MAKE THE

SZaUISEC DETIRMINATION,
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10 €72 2227 &0
Uranium Mi%1 Tailing Reg.ietions: Ceaferming NRC
Reguirements 2 274 Stinge-os

-

SUVVARY: The Nuciear megulaztory Commission (NRC) is propesing to amenc

its regulations governing the cispeszl of uranium mill tailings. The

sscses rule changes ire intenced o cinferm existing NRC regulazions

2 =he regulaticns publisheC by the Savircnments® Prosectien Agency for

ehg arzsgcsicr ¢f the environmens f-om these wastes. This azsien is afuin f:&

$: The commens period expires on (30 cays &fier publicaticen). C(Ceomments

~geceived Dy he Commission afsier that cite will not De consicerec.

ICORSSSES: Mazi) comments to Secresary, U.S. Nuzle:r Regulatory Commis-

sis*, washingzon, CC 20833, Attenticn: Decketing anc Service Eranch.

| Se'‘ver comments %0 Room 1121, 1717 = Siree: Nw., wWashingion, DC Detween

- -

- .

& .
- -

S a.m. and 2:00 ;.m. weekcays.



neeel Act of 1878 (UMTRCA). Unge- Sestier 1B{a) 37 Su

o B mELS, NG Rl et Regulassry cammisgien Ausrs=izasier Age o figep’
Z88%% JSRE ang 1583, the (ommissice was givesies 52 eonfors ‘35 seguise
2i2%s 22 S°A's Dy ne ater thar Maeoa 3%, IS8C, wiah nevice ant ogoere

enity for puliic comment. ToSiay's sreaesa’ aSc-esses that ressonsiciiisy.

S=evicus Agticns

m

ir keeping with Section l1E(a) ¢f <ae NRT Ausasrizazicr Acs, the

L)

cemzission suspencec porifons of iis Ociober 3, 1380 mill t2ilings regu-
iasions afier nstice and epperiunity fer pubiic comment (4B FR 3833(0;
Acgust &, 1883). As recuired Dy the Act, this susdension terminated
susematically Acril 1, 1988, These periions ¢f the Lommission's regula-
iSns which were susDenceC were tRCse thit were ZJeterminec LS De in
Tiiet or inconsistent with ZPA's presesec recuirements. Mere
specificaily, the suspencec poriicns were thise thit would recuire 2
: . melcst commitment cf mejor action Dy iicensees whith would De unnecessary

if (1) <he ZPA proposed stancirds were promuigatec n finzl form withous

i

ocification, &7d (2) the Commission's reguiztions were modified to

onform 20 the SPA standards. The objective of the suspension was %0

“

tvoigd & sizuation where a licensee or ipplicant might make 2 m2jor

semmitment or teke & mejor action which weuld De unnecessiry or ill-

e R - ‘ses a7%er sudsequent rulemiking 'o(:::;:;::_-\rffi—zj:hQ exist?n}::::::::

~g3uidsiens on the Basis of EPA's firal stargerss.

} ; The final IPA standarcs are very similer %0 those inat were propesed.
"eve=wmgiess, the Comuission mas reconsiceres she approcrizteness cf changes
¢ whe rew SFA stanca=c¢s, &énc iNe

-~ -
- R




"#el “or aCliiicral suppertiing coctumentinist.  The charges sesscues 28,

E°¢ "CS"¢ MSCEST hAR he previcus suscecs’

-
Sé=l:, uncer tne Drovisiens of tne UMTRIA, <ne Commissier mas 2 fus=me-

egisiates reszonsiDility) 3 must estailisn genetz) recumemerss, fo-

-

whe manggement of Dyproduct materizl, with IPA concurrence, which are,

1€ the maxiaum extent practicadle, &t leist comparable o ~ecuiremencs

-

- -
-
-

azciicetle o the management ¢ similar Azzarsous materia) resuiases by

ihe 2°A uncer ine Sclid Wiste Disposal Acs (SWOA), as amences. The

-cmmission celiderated as ¢ Now Des: o Ced’ with these ~elzces ryie-

éxing neecs anc cecided on the cocurse of aztion resuliing ir ihis pro-

-
i

22sil and the ascompanying ANPRM. This SCsé! agcresses &1 ihe

trnanges to the existing Commission reguiations ir Appencix A 2o 10 CFR

w

ert 40 that can be legally promuigated wizhout acZiticne’ usoerting
cecuzentation. Other changes tc the Comission's regulations fer mil)
t2i7ings marzcement resulting from the I°A stanci~¢ are the susjest of

the zccompanying ANPRM.

The conten: of these two rulemzkinzs also mav be charzcierized in

-
“e-ms of the neec for TPA concurrence, 2lthough <hat was nee the cecicding
‘azizr. This c-ooesal consists of meotfications net reguiring ESA cen-

t.=-enle, inciufing conforming changes 3 existing NRC rules and incore

“h

(3]
2

szeevisn ef T2 recuirements net Cerivisg the SWDA. These mocifi-

SETTINs that 27t he subjess of he AtiPeM gsiompenying this propose)

Mecificatisng azzressec <r tne ANV ‘mzluce

-



d3senSix A titeria.  The Cue cCave origina’'y set for susmiccals s sase.
A ocge SO SETE For oreviseC suSmitTAS Y8 n2t sonsisecel tesessary.

(2) As2 <5 1o iowing saTagrisr 2t ¢ enS:  Lizersees or gnalisgess
3y S°S2088 1 ceTnacives tC N Spesifis recuiremenss ir wnis Ansenci:
$ug™ slternss sroposals may take ints gsocunt losil o -megiora) zomsie
siens, inciuging genlogy, :soegrashy, hye=ciogy, en:‘me:ec-cicgy_ The
cem=ission mgy finC that the prepesed diteTnatives meet he Commissios’s
rescirements if the & étives will aznieve 2 ievel cf siads Lion
anc centainment of the sites concerned, anc & level cf protestion for
se2'1c hetlh, sadety, anc the envirgnment from racicicgical and nonragie

a8
iegisa) hazi~cs asscciited with such sites, which is ecuivaient %0, the

\
ex3et practicatie, or mere siringent <Rhan the Tevel-which woul€ de
schievet by tne recuirements cf this AssencCix ang the stancarCs -

seeroigites By :he Snvironmenta) Prozecstion Agency ir &C CFR 182,
Sussarss D anc £

Regscrn: Tne Tiexibiliiy %c propess &I;Crnl:ﬁves t¢ he Ccamission's
anc SPA stancards was includec in Pud. L. £7-¢1% changes o the AZA. The
iCces paragraph paraphrases the language in Section 84c. The :cded zaragridh

expiicitly acknowledges the legislative intent and provides licensees

anc appiicants the opperiunity ¢o propese altern:
-
nsing matser. Licensees woull have

2 Cn.n""' 1S mme. To uu-‘-d—ﬁ‘_,

*t provic

22 g92sie ihe, recuires Semméesswn finding. This
A
‘eszaac ¢ megifying indivicual criteriz 12 provi

§o2°282" aveice 2o chance of not icentifying all
"3y 5% “ees8s 31°C sreserves he exiscicg suopers

$2°8%°ve Y, & 27 1% ves ITe edsie” I SToless o
sege SRTRSS 270 38 UM,

-
i

+ives 2s & routine
G
ebs‘.:e-soecﬁ.‘ic rztionzl e

gene-ic pproech was tiken

'3
i

ce fiexitility. A generig

-

erezs where Tlexidility

for Aopernsix A. ACzine-
&Co” N SXBISLI% Sravisier




Saz.asiens, Sars G0, "Ore Miring ang Ctessing Foint Ssurte Sisegecy:

"SET T VATTaNiens Gl ines En Nee S2uvte PecioThgnce Sipttaret
$J331%% o, oranium, Ragium, en€ Vactasiyt Cmes Susctitegsty,” as oot fies
2% wABNETY .583.°

REESSS:  These new pEragrions insscscrate R cesuiremenss imsssed

ceoe~ &0 CFR 182.4:(€) ang 40 CFR

182.32(e)(3), respeczively.

"~

2 2Te ngs iffgctes by tne new SF2

$32°ca~cs or ecisorigl cnanges anc no msgificasion s propesec for any

<hose criseriz.

leszee of sng Fes20SEC AMENOMEnS

Cemsliance wish Subsa=ss D anc = 22 ¢Q (7R F:

wonsission beiieves trat is is o:kfffifi::::
=28 0f December €, 1883 ‘

)

%2 ‘=siemers anc ;i/,

1ne zzie thee”Secame effeciive. This Caamission Jity is deing

8C out on an ad hoc, case-by-zise sisis in incivicual

The Coamission's ection in proposing these modificztions o its regu®
lasisns in Appencix A to 10 CFR Par:t 4C is <o conform them tc the new tPA
1808 ?51. These changes are for ihe purpose of aveicing confiiges @nc
femiegigrgrzies, ane for clarifying previcusly existing language s¢ @S
< St ::m:;:f:itlwﬁzh the new reguiremesss. The aciicn predosel "etE o
seg "smmigeioe ig g consecvence of previous 2cticns tiken Sy LTe

- i

$.ge2 is lega)ly mancazed ir Section (733(3) eF ine °



maigsien astiee

in this case s tssencis

“3%.°t. %8 ToT suctcses of ervireamectd’ atatysts, cests oost oextstning
$75°°STTNTL. A0S SIne” impact eviiuatiets i the fiTlowisg 2otuments
(3. "Fisa’ Savircnmenta’ Issacs Staseses: for Stncaces for ne Cormire)

. |

gitings &t Active Sites," EPA 320/1-83-010, Sepiemse~ 1SE3, boirn presared
in suppors of Subpartis D ang £ of 40 CFZ Pars 182, and (3) "Fina) Generic

Snvironmentil [msact Siitement on Urgnmium MiTling," NUREG-C708, Seztemder

1S8C, orecivel in suopemt of Aspencix A of 10 CFR Pa-c 240, The Commissien
Selfeves hit these susperiing endiyses ‘o the nes S°A stancarss anc ihe
existing Cemmission reguidtions provicde @ mere tharn acesvite envir=anmenta)
*eview fOr tne stanCiTCs accressec herein, anc thet ne accitiona) impace
“ anziysis 1s warrantec Sy the conforming icsions presosec herein. The SPA
| WEep 2 e
N, TN, engifel i inc ompletel @ SeeseAis-getimesmiaise D-0CESS with Ul zone
NS ; S : : ; R
’2,///' sicerazicn of environmenti) concerns, &3S for the purposes cf this rule-

\— sgking actien, can De viewed as the leil agency.
PAPZRWORK REDUCTION ACT STATZMENT

This proccsec *uie Coes not contain & new or amenced infermgticn

s o 54>

eeicn sgs.iremens subject 2 the Tecuiremenss of the Paperwork

"
ot
»
o
. J
’
)
o
o
.

- 1580 (4¢ U.S.C. 330% e: sec.). zcxisting resuirements

-8°t §22"2ves Sy he Office of Maragemess ang Busges ispreval number

Sate® snbe
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eieq sgeisg. Iv asgisicn, the sUernSie 2 itk 3FA STANCETC AN e

gosse=sing enviesomenty) evaiLEtien Tnlilate that ine ISi ocargzioutly _
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