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1 PROCEEDINGS

2 JUDGE BRENNER: This is Judge Brenner.
<

3 We are on the record at this point, and we are

4 transcribing this call.

5 Along with me here in my office is Judge Cole, and

6 Judge Callihan is on the line from Tennessee.

7 Now, I recorded Mr. Guild and Mr. Cassell for Rorem

8 et al, is that correct?

9 MR. GUILD: Yes, sir. That is correct.

19 MR. CASSELL: This is Doug Cassell, that's correct.

11 JUDGE BRENNER: Who is Mr. Wallace?

O) 12 MR. GALLO: This is Joe Gallo. Mr. Wallace is the(,

13 project manager for the Braidwood Station, but he is not on

14 the line. He is in the office with me, but he is not on the

| 15 line.

16 JUDGE BRENNER: All right. That's a name I didn't
;

i

17 recognize.

| 18 And Mr. Gallo is appearing for the Applicant, of

i

| 19 course, Commonwealth Edison.
|

29 And, Mr. Treby, you are appearing for the Staff?

21 MR. TREBY: That's right.

22 And in my office I have Elaine Chan, who is also

23 counsel for the Staff, and as of Monday of this week, another

24 attorney has been assigned on this case as well. Her name is

25 Janice Moore, and she is also in the office with me.
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N- 1 JUDGE BRENNER: All right. I came back to the

2 office today after being absent for some time, and according

3 to some notes on this subject and Judge Cole's conversation

4 with me, it is counsel for Rorem et al who requested this

5 conference call. Is that correct?

6 MR. GUILD: That is correct, your Honor.

7 JUDGE BRENNER: All right. Why don't you proceed,

8 Mr. Guild.

9 MR. GUILD: Thank you, Mr. Chairman.

10 We bring before the Board at this time, on behalf of

11 Intervenors, two alternate motions that we seek as relief, an

() 12 order compelling the NRC Staff to make available a

13 representative of the Staff knowledgeable about the matters

14 asserted in Rorem et al's amended quality assurance contention

15 at paragraph 2-C. -

16 In short, matters relating to harassment and

17 intimidation allegations concerning the electrical contractor

18 at the Braidwood Station, L. K. Comstock Company.

19 We seek relief alternatively under two provisions of
.

20- the Rules of Practice. First under 10 CFR 2.740 (b) (1) , under

21 which provision we seek an order permitting device of a

22 deposition to permit us to meet the obligations that the Board

23 has established in its June 21st order deferring ruling on
}

24 that portion of our amended QA contention.

25 Alternatively we seek under 10 CFR 2.740(f), a

- _ _ _ _ _ _ - _ - _ - _ _ _ _ _ _ _ - - _ _ _ - _ _ - _ - - _ - - - _ _ _ _ _ _ _ _ _ _ _ _ _ _ - _ _ _ _ _ _ _ _ _ _ - - _ _ - _ _ _ _ _ _ - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
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(
1 motion to compel such a deposition as a matter of discovery.'

2 For the record, Parties and Board Members should

3 have been served with a July 2nd Notice of Deposition served,

4 directed towards the NRC Staff and three Staff members, of

.

5 whom I am informed by Staff counsel, a Mr. Schultz,

6 R. D. Schultz, the resident inspector at the Braidwood Station,

7 might be that person who has personal knowledge of matters in

8 question.

9 The Staff and counsel for Rorem et al exchanged

le correspondence on the matter and most recently, the Staff, by

11 letter of July 8th, 1985, stated their objections on the

() 12 merits to the depositions that had been sought, and asserted

13 as objections the ground that such a deposition would

14 represent discovery prior to the subject claimed in

15 controversy.

16 In summary, we believe that the process that the

17 Board has set forth in its June 21st order is a reasonable one

18 to accommodate the conflicting interests in recognizing the
|

19 hearing rights of Intervenors who have raised a claim of
:

29 harassment and intimidation, protecting the interests of the j

t

| 21 Agency, and an efficient administrative process, while meeting

22 the overriding interest of addressing the health and safety

23 issues which this Board is charged with resolving.

24 We think that implicit in the Board's June 21st :

25 decision on this question is a mandate to Intervenors to

e

- _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ . . . _ . _
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1 obtain the additional factual information to permit it to

2 submit the basis and specificity behind the harassment and

3 'inti'midation claims which we have brought before the Board.

As sh'uld be apparent, the basis that exists at this4 o

5 time for the harassment and intimidation claim cited at

6 paragraph 2-C of our Amended Contention, come from the NRC

7 Staff itself, from the cited inspection report which the Board

8 notes in its Order, as supplemented by the limited additional

9 information on the subject provided in deposition by the

le Staff's witness, Mr. Warnick, who had indirect knowledge, but

11 not direct personal knowledge of the matters, and supplemented

12 further by the letter of complaint of August 1984 submitted by

13 a Comstock quality control inspector, Mr. Seeders, stating

14 specifically a complaint of harassment and intimidation.

15 I submit that the Beard essentially bases the

16 alternative prospects of either weighing the claim of

17 harassment and intimida' tion contained in paragraph 2-C solely

18 on the basis of the very limited information which is known or

19 knowable by Intervenors, that is reflected in the pleading

20 before the Board at this time.

21 Or, adopting a reasonable device to permit the

'22 Intervenors to obtain the additional factual information to

23 permit them to either plead an additional claim, or not plead

24 an additional claim. But to do so on the basis of knowledge,

25 as opposed to mere speculation.

.

_ . _ _ _ _ _ _ _ _ _ _ . _ - _ _ _ _ _ _ _ _
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O
'# 1 We think the device that the Board is asked to

2 admit, that is deposition of the Staff member on the subject,

3 is implicitly sanctioned by the Board's Order, and it is

'

4 implicitly -- and is consistent with the Appeal Board's
*

,

5 decision in the Catawba proceeding.

6 JUDGE BRENNER: Mr. Guild, I think I understand what
.

7 you are seeking now and why you are seeking it. Unless you

8 have something new to e:d, I would like to conclude and move

9 to another party to get the response.

19 MR. GUILD: Let me cite a specific point, and that

i 11 is with reference to the Appeal Board's Catawba decision, ALAB

() 12 687, and I direct the Board and Parties' attention to

13 16NRC468. And there the discussion of the Commission's

14 Prairie Island decision.

15 The context there, of course, is that meeting the

16 specificity requirement of the contention rule assumes that

17 information is available to permit meeting reasonable

18 specificity. We would submit that the device we are asking

19 the Board to approve is consistent with the teachings of

29 ALAB 687 and would give us that opportunity.

21 JUDGE BRENNER All right. Thank you, Mr. Guild.

|

| 22 Could we get the Applicant's cesponse, Mr. Gallo?
!

U(''N
23 MR. GALLO: Yes, Judge Brenner.

24 I believe the analysis of this problem has to start
;

| 25 with the Board's Order of June 21, 1985, specifically on page

. _ _ - - - - - - - - - - - -- - - - -
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^\ ' 1 13.
!
;

2- The Board deferred its ruling on paragraph 2-C and

3 found that the letter that had been referred to and made a

4 part of the Amended Contention as submitted by the
1

5- Intervenors, contained specific allegations of intimidation

6 and harassment contrary to what was summarized in the NRC.
.

7 The Board also believed it was necessary, in my .

,

8 judgment in reading the Order, that in addition to those

9 specific allegations it'was necessary for the meaningful

19 litigation of this particular issue, that the Intervenors;

11 identify the witnesses that they would bring forth to carry

| . ( ) 12 the burden on this allegation of harassment of Comstock

| 13 inspectors.

I 14 It is my view that with respect to Exhibit 15, the

15 mere allegations contained in that exhibit weren't enough.

16 The Intervenors had to come forward with some demonstration of ;

17 how they were going to prove up their case, and the Board

18 suggested the most obvious means was to identify witnesses
.

I

19 and indicate the general nature of their testimony.

29 The Board provided a further opportunity to provide '

21 additional allegations which had been alluded to in the
, ,

22 Amended Contention as filed by the Intervenor. |
1

23 It is my judgment the Board did not intend that the
)

1 24 Intervenors be permitted discovery with respect to this
4 .

25 matter. That is discovery of either the NRC Staff or the

_ - _ _ _ _ _ _ _ _ _ _ _
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(~')
'- ' 1 Applicant with respect to this matter. It is clear to me that

2 what the Board had in mind was that the Intervenors had a

3 chance to elucidate more particularly the claims that they had

4 made originally in their filing of their amended contention,

5 and for that they needed to rely on their own information and

6 their own knowledge as to facts attending intimidation and

7 harassment of Comstock inspectors.

8 So, I read nothing in the Board's order that would

9 authorize or suggest that discovery of the Staff and the

10 Applicant was appropriate in this instance. Indeed, when the

11 Board provided for such discovery in the earlier order of the

!

is ,j 12 Prehearing Conference Order, the Board quite clearly without

13 any question, provided for that discovery.right. The absence

14 of specification of discovery in the June 21 Order tells me

15 that the Board did not intend such a result.

16 Just as importantly, of course, is that under 2.740

17 of the Commission's Regulations, discovery on this issue is

18 really not permitted until an issue in controversy on the

19 matter of intimidation and harassment of Comstock inspectors

20 if it has been admitted by the Licensing Board.

21 That not being the case, that is a further reason

22 why in the Applicant's judgmtnt, discovery is not permitted.

(") 23 Finally, I believe that -- if there is a finally --'

V
24 JUDGE BRENNER: Mr. Gallo, I didn't hear you at the

25 very end.
i
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(
1 MR. GALLO: Intervenors cite two sections in support

2 of their position. The one section, 2.740 (f) provides the

3 normal rights to a party who has been refused discovery. But

4 that section deals with the issue of a Motion to Compel. That

5 is simply not appropriate and applicable to the instant case

6 because we are not in a discovery mode.

7 The other cite that I wrote down was 2.749 (e) (1) .

8 JUDGE BRENNER: That deals with ' supplementation, I

9 believe.

19 MR. GALLO: Yes. And I frankly don't see how that

11 is applicable either in the context that we are dealing with.

(O 12 I think the controlling regulation was 2.749. Thej

13 section (b) of that regulation which makes it quite clear that

14 discovery is not appropriate until after issues and

15 controversy have been identified by the Licensing Board of

16 discovery and still limited to that subject.

17 JUDGE BRENNER: Thank you, Mr. Gallo.

18 Mr. Treby, as part of the Staff's response, could

19 you address the status as you see it of the outstanding Notice

29 of Deposition sent by Mr. Guild, I believe on July 2nd?

21 MR. TREBY Yes, Judge Brenner.

|
22 Addressing that matter first, my understanding after'

!

('')' 23 talking to Elaine Chan, counsel for the Staff who has been in
\s

24 communication with Mr. Guild, is that the Notice of Deposition

l

j 25 listing the three people, while it is a broad notice of

|
E
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[ 1 deposition, at least for the purposes of this conference call

I
2 was limited to the matter of having these people made

3 available so that the Intervenors could obtain information
!

4 with regards to the proposed Contention 2-C. And that that

5 was the principal purpose for which this notice was currently'

6 pending.

7 Now, if the Notice of Deposition is requesting the

8 presence of named Staff witnesses for depositions with regard

( 9 to already admitted contentions, while there are certain
|

| 1e provisions in the Regulations under Section 2.729 that provide
|

11 that the Staff does not necessarily have to make named people
;

| O
\s- 12 available unless certain steps are taken, the Staff generally

13 voluntarily does make people available as long as they have
1

-14 relevant information.
|

| 15 One of the named people there, Mr. Yin, had not
:
!

16 ' worked on Braidwood for a very long period of time, if'

I *

17 ever. And so I am not sure that he is someone who would be

18 having relevant information.
|

f 19 With regard to the other named people, to the
|

29 extent that they are going to seek depositions as to admitted'

21 contentions, the Staff is currently considering that. But !

22 would be favorably inclined to that.

() 23 The problem as the Staff sees it, is that these

| 24 people are being sought for discovery on a contention which is
!

[ 25 not yet admitted in this proceeding. As to that matter, we

.

-_______m__ _ _ _ _ . _ _ _ _ _ _ _ _ d
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1 believe that Section 2.740 (b) (1) is the governing position.

2 And he believes that that provision of the

3 Regulation only permits discovery of information or documents

4 relevant to the subject matter involved in the proceeding.
.

5 And that subject matter involved in the proceeding has been

6 interpreted to be contentions admitted by the Presiding

7 officer in the proceeding.

8 That interpretation is one that is set forth in the

9 Barnwell Order of the Licensing Board which is found at

10 SNRC489, the 1977 case specifically at page 492.

11 The Board in its Order clearly has not yet admitted
,

\_/ 12 this Contention 2-C and therefore the provisions of the

13 Regulations have not yet been met.

14 Furthermore, we agree with the analysis that

15 Mr. Gallo set out with regard to the intention as we

16 understood it, of the Licensing Board citing a further

17 opportunity to exercise what information they may have on this

18 subject of harassment and intimidation.

19 Wo would expect that as a Party to a proceeding what

20 they wish to be pursuing are their interests as a Party. And

21 their intorosts as a Party ought to be concerns which they

22 presently have, or which members of thoir organization have,
/O
( ) 23 and which they have brought forward to bo litigated in this

24 proceed inej .

25 I assumo sinco they havo listed it as a contention,

|

..
. _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ . _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
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1 or a proposed contention which they seek to litigate, that

2 they intend to have Mr. Seeders as one of their witnesses so

3 that they can put on evidence with regard to his allegations
i

! 4 with regard to harassment and intimidation.
!

5 If they have any other information on this subject

6 -- and they made some allusions to the fact that people have

| 7 come to them in private -- now is the time for them to be

i 8 raising it. But, if they are just seeking to depose an

!
'

9 inspector for the NRC to find out if he knows the names of

if anybody else who might, perhaps, have a concern. And then

| 11 they are going to say, "Yes, this is an additional fact that

12 supports this contention," it seems difficult to me, for them

:

13 to make an argument that this is an interest of theirs that

14 they want to pursue, since it doesn't yet appear to be an

15 interest of their member, or else they would be able to answer

I 16 that question.

|

|
17 Finally, let me address the Board's attention to the

i

18 Inspection Report which is supposed to be raising thisr

|

| 19 concern.

20 We talked about the fact that an alleger, an

21 employee of the L. K. Comstock quality control department

22 stated that he was harassed and intimidated. This was in --

() 23 JUDGE BRENNER If you have the number that the

24 Intervenors used in their May 24th filing, that might be a

( 25 good reference. Was it Tab No. 15, as ! recall?
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1 MR. TREBY: No. 16. Tab No. 16, and it was on page'

2 4 of that item. I guess it is Inspection Report 50-456/84-34

3 and 50-457/84-32. 1

4 In any event, on page 4 where it talks about this

5 allegation, it indicates that the inspector met with the

6 alleger and four other quality control inspectors. If the |

7 purpose of this deposition is who these four other quality

8 control inspectors are, this is knowledge they can get from

9 the alleger himself, since he was also present.

le There is no indication here that there is a need for

11 them to acquire this information from the Staff. And the

12 Regulations generally provide with regard to discovery against

13 the Staff, that it is usually with regard to matters which are

14 not readily available in the possession of other parties.

15 That doesn't appear to be the case here.

16 rurther, I would indicate that that Inspection

17 Report indicates an allegation filed. And the transcript of

18 the deposition of Warnick and Mr. Keppler -- particularly when

19 Mr. Warnick was being deposed -- would indicate that that
.

| 20 allegation file was shown to representatives of the
:

21 Intervenors. In fact, that was the source of the letter from

22 Mr. Seeder.

() 23 ror all these reasons, we believe that discovery, or

24 the form of a deposition by Staff of Staff people is not

25 appropriate here since it is for the purpose of developing a

L
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1 contention and not for the purpose of gaining discovery on an

i

2 already admitted contention.

3 JUDGE BRENNER: Thank you, Mr. Treby.

4 I think we are prepared to make a ruling at this

5 time.

6 MR. GUILD: Judge, if I might be permitted a brief

7 opportunity to reply.

8 JUDGE BRENNER: All right. Let me finish my

9 sentence, and then I will let you.

10 We did consider this matter among the Board in

11 advance of the call, and I think we predicted what positions
-

x_ ' 12 of the Parties would be in our own minds. So I wanted you to

13 know that we have had quito some discussion and conversation

14 among the Board.

15 llaving said that, Mr. Guild, please be brief.

16 MR. GUILD: Yes, sir.

17 I might stato at first, that Mr. Gallo and I have

18 had conversations on the same subject. There are

19 interrogatorios on the subject that are pending, that have

20 boon submitted to Applicant. They have until sometimo next
!

! 21 wook, after our Friday, July 12th deadline, to respond. And

22 wo expect that an objection or answur will be forthcoming, but
i

f%i

| ( ) 23 not in time for our obligation.
w_-

24 In short, lot mo just stay that the NRC Staff

25 possessos additional information with regard to the subject of
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1 harassment and intimidation allegation, information that is

2 uniquely in their possession or the possession of Applicant.

3 To say that we can get it from the allegers belles

4 the effectiveness of harassment and intimidation, if in fact

5 such harassment and intimidation has taken place. It is

6 unlikely.that such persons would feel free to voluntarily come

7 forward if they had been victims of harassment.

8 Litigation of this serious issue should not exclude

9 information if it is available and in possession of the NRC

19 Staff, and would aid this Board in its reaching a decision on

11 this matter, and it should be made available.

Id 12 If it be called discovery, we believe that matters

13 in controversy have been preliminarily identified. Statement

14 of consideration behind the discovery rule uses that term. We

15 think it completely reasonable for the Board to permit

16 discovery where a QA contention has been admitted. The

17 subject of harassment has been identified as a matter in

18 controversy, if it is not discovery but simply in furtherance

19 of the Board's authority to allow the amendment of a pleading

29 or to consider narrowing issues in controversy, and in the

21 same end we think the Board should permit -- (Inaudible).

22 That is all I have to say.

23 JUDGE BRENNER: We didn't hear you at the end,

24 Mr. Guild, neither the Board nor the Court Reporter.

25 MR. GUILD I'm sorry.

,

_.
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L 1 If the matter is not discovery, but is in aid of the

2 Board's power to permit the amendment of a pleading or to

3 narrow the issues in controversy, we think to the same end the

4 device of a deposition to obtain the neceSsary facts, should
.

5 be permitted.

6 JUDGE BRENNER: All right. Thank you.

7 As I said, we considered the matter in advance, and
|

| 8 even now as we have been hearing it, we are going to deny the

9 motions, Mr. Guild.
l

| 19 Our starting point is the June 21st order at pages

11 13 and 14. And in giving you a further, arguably a third

i

x- 12 opportunity to specify an admissible allegation under 2-C,

13 that is the subject of alleged harassment and intimidation of

14 L. K. Comstock quality inspectors, we did not contemplate or

15 permit discovery. Had we contemplated it, we certainly would

16 have expressly permitted it in a fashion similar to our

17 specification of the deposition of Mr. Keppler in our earlier

18 Order.

19 We viewed the situation as one in which you possibly

|
| 29 had some information at your disposal. In fact, in your

21 setting forth of 2-C, the inference we drew was at least the

22 possibility that Rorem, or counsel for Rorem, was in contact

() 23 with persons who could act as witnessos on this subject.

24 Having rejected 2-A and 2-B as being hopelessly

25 vague, we nevertheless saw in the little bit you gave us on

i
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1 2-C the possibility that there was at least one specific

2 instance. However, one specific instance would not be enough

3 to litigate meaningfully an allegation of a pattern,

4 particularly since the contention itself or the documents it

5 referenced, discussed the corrective action as to that one

6 instance.k

7 And moreover, particularly since we also believed,

8 as we set forth in the order, that Rorem et al would not be

9 able to show us in balancing the late-filed contention

10 factors, that it could make a meaningful contribution to the

11 record on this unique type of issue without the assistance of

12 witnesses and information available to Rorem on the specifics.

13 And if what you are telling me now is that in fact

14 you have nothing more specific, I am telling you that had we

15 known that at the time of our June 21st Order, we would have

16 rejected the contention outright for lack of specificity and

17 failure on the balance of the late-filed contentions.

18 Let me add, in addition to the general rule that

19 there is no discovery before there is an admitted issue in

29 controversy, it is particularly correct to apply that to the

21 situation here because in this case we did permit some limited

22 discovery. And you had that already going for you in addition

() 23 to, as I say what we inferred was the certain knowledge by

24 you of specific instances.

25 I don't remember if it was Mr. Treby or Mr. Gallo or
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1 both who said this, but it also represents the Board's views.

2 And that is, that if all you have is what the NRC inspector is

3 going to tell you about persons he~ interviewed, then that is

4 not sufficient for you to be able to put together the kind of

5 well-based contention and identification of witnesses that we

6 think would be required in order to admit an issue from Rorem'

7 et al on this particular subject. And I think we made that

8 quite clear in the written order..

9 Furthermore, if you wanted to talk about

10 supplementation of discovery, we are not pleased with the

11 position that this is at least the second time, let me

( .

s 12 phrase it, not the first time, that counsel for Rorem et al is

13 waiting until the eleventh hour, given certain deadlines we

14 have imposed, to raise problems. This matter came up in the

15 May 20th deposition. I re'ad that deposition, particularly at

16 pages 180 to 184, and if you had a problem back then we

17 should have heard'about it long before this week in July.

18 We set the date of July 12th for the receipt of the

19 specification, Mr. Guild, because that was the very last

20 date. We gave you as much time as we felt we could give you,

21 and still provide a time for a response from the Applicant and

22 Staff, namely a receive date of July 19th, which the Board

(~) 23 could examine as a Board in advance of the upcoming Prehearing
(

24 Conference.

25 We intend to attempt to rule on whatever further
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1 filing and answers we receive either at the Prehearing
~

2 Conference, or if that is not possible given.the nature of the

3 controversy, at least shortly after.- But we would at least

4 need to use the Prehearing Conference to clarify and sharpen

5 the dispute, if necessary.

6 If S'ection 2-C is admitted based on your filing due

7 tomorrow, we would at the Prehearing Conference discuss what

8 time, if any, need be allocated for discovery of just that one

9 matter. And one reason we would strive for ruling at the

10 time of the Prehearing Conference is to see if we can still

11 keep the discovery as of July 30th. But we would hear from

-p)
(_/ 12 the Parties on that part if and when such a subpart is

13 admitted.

14 I guess in summary the time has come, and arguably

15 has passed -- but in any event, based on the Board's schedule

16 of tomorrow, the time has come for Rorem et al to set forth

17 the specifics of this part of the QA contention. We provided

18 the additional opportunity for this one part for the reason I

| 19 indicated. We do certain inferences from your filing, and

20 apparently those inferences were incorrect based on what you

21 told us. But, we will wait until --

22 MR. GUILD: That's not the case, Judge, and we --

() 23 JUDGE BRENNER: All right, let me finish.

24 We will wait until we see your filing, in any event,

25 and judge it on that basis and not on the basis of this call.

_ _, _ . _ _ _ _ _ - ,_ _ _ _ _ . _ _ . . _ _ . _ _ _ ._ .



r 85

- NJ
l But, we are not permitting any further discovery on

2 a contantion that is not admitted, namely 2-C.

3 MR. GUILD: I did understand in trying to reach the

4 Chairman earlier in the week to bring this matter to you, the

5 earliest I knew that Staff would ultimately decline to make

6 available --

7 JUDGE BRENNER: I find that not highly credible,

8 Mr. Guild. I am sorry to phrase it that way. You knew you

9 had this dispute raging at least around the time of the May

10 20th deposition. Certainly around the time of the July 2nd

11 letter you wrote.
O
\~s 12 Moreover, the important timeframe to keep in mind

13 was your July 12th due date. And we recognize -- I recognize

14 that there is always a balance between trying to resolve

15 disputes among the Parties without bringing it to the Board
t

16 and still being able to timely bring it before the Board. And

17 we certainly appreciate it when Parties strive to resolve

18 disputes without having to involve the Board, particulary

19 disputes involving discovery.

20 However, given that July 12th date, you waited quite

21 a long time.

22 In any event, that is not the reason for our ruling
.

(,) 23 on discovery. But, as Mr. Cassell will recall, we had a

24 similar problem when he asked for additional time to file the

25 Amended Contention.. And as he will recall, I'm sure, we

_ _ . - . . _ - - __. ._ _ _ _ . . _ - _ .
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1 discussed our concern with raising a need for relief later

2 than orderly procedure would dictate.

3 MR. GUILD: I didn't mean.to make that matter one

4 in dispute. I was going to finish by saying that in reaching

5 Judge Cole in the absence of the Chairman, Judge Cole

6 expressed the view that Intervenors should have available

7 until Monday to make filing with respect to harassment and

8 intimidation specification.

9 JUDGE COLE: I don't know whether I committed myself

10 to that, Mr. Guild. I said the Board would take that under

11 consideration.

12 MR. GUILD: All right. I'm just raising that,

13 Judge. I understood to suggest that we would have that amount

14 of time. But in any event that would be a matter that we

15 would ask the Board to consider at this time, to give us to

16 Monday --

17 JUDGE BRENNER: Well, we are not going to do that,

18 and I will tell you why, Mr. Guild.

19 My concern is that I want to preserve, I have to

20 preserve that July 19th receipt of an answer date from the

21 Applicant and the Staff. And the problem is -- we didn't pull

22 that July 12th date out of the air. I sat down and looked at

() 23 the most time I could give you. If I hadn't done that, maybe
;

,
24 I would have some more time to give you now. But, I have

|

| 25 already given you the most time we could give you and still
|
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1 allow for an orderly proceeding looking towards this

2 Prehearing Conference.
G

3 And, perhaps this will assist you. The Board does

4 not have to receive your filing tomorrow. As long as you can

5 put it in the mail for us tomorrow, hopefully by expedited

6 mail, that would be sufficient. The important thing is that

7 the Applicant and the Sta'ff receive your filing by tomorrow so

8 that they can have the time we think they are entitled to to

9 provide their July-19th response to your filing.

10 And, with modern technology, there should be a way

11 among the Parties that you can get it into their hands in

O}(- 12 Chicago on an early basis tomorrow so that it could be looked

13 at by the Applicant's representatives there, and telecopied or

14 transmitted electronically by some other means such as word

15 processors, to Washington. And if that can be worked out that

16 would be one way to do it and you don't have to worry about

17 the Board, as I said. -

18 MR. CASSELL: Judge, this is Doug Cassell --

19 JUDGE BRENNER: Let me add that Parties who have a

20 problem cannot assume that their Motion for. Relief is going to

21 be granted. And this discovery dispute is an example of that.

22 I had one other item, but go ahead Mr. Cassell,

() 23 since you are on this subject, still.

24 MR. CASSELL: I don't mean to quarrel with your
.

25 ruling, but I just want to assure you that Mr. Guild and we

_ _ _ ._. . .-.
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l have proceeded as expeditiously and diligently on this thing

2 as we thought it possible to do.

3 JUDGE BRENNER: Our Order was dated June 21st, and

4 that is almost three weeks ago.

5 MR. CASSELL: Judge, first of all we.didn't get your

6 June 21st order until June 24th.

7 JUDGE BRENNER: I'm sure that is correct.

8 I guess I don't want to get into each day,

9 Mr. Cassell. I appreciate the fact that you disagree with

10 me. I feel a little sense of deja vu, since we had this

11 conversation on a previous conference call involving the

)s_- 12 filing date for the Amended Contention'.

13 MR. CASSELL: I don't mean to run it down day by

14 day. I only want to assure you and the other members of the

15 Board, as well as counsel"for the other Parties that we are,

16 and have been at least for the period since you made the point

17 unmistakably clear to me in mid-May -- perhaps early May it

18 was -- we are quite aware of the need to proceed

19 expeditiously.

20 In our judgment -- and we could go through it day by

-21 day if you would like -- we have proceeded as expeditiously on

22 this particular issue as was reasonable. I am not suggesting

() 23 that this would in any way affect your ruling that you have

24 made on this issue. And indeed, you suggested this is not a

25 ground for your ruling.

_ _ _ .- - _ -
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1 JUDGE BRENNER: That's correct.

2 MR. CASSELL: We are most impressed with the sense

3 of expedition that the Board has directed. We have attempted

4 to comply with that. We will continue to attempt to comply

5 with it. We are in no way on this issue or,any other issue,

6 seeking to delay matters.

7 MR. GUILD: I would only add --

8 JUDGE BRENNER: You are ganging up in a sense that

9 we have got multiple counsel making similar points for one

10 party. I don't mind some leeway in allowing multiple counsel

'

11 to speak, but not when it is on the same line.
.O
k- I 12' MR. GUILD: I would only like to assure the Bpard

a

13 members that we haven't sat in dependence on relief thdt we
i

14 sought by this motion. And we ask the Board to reserv4
e

15 judgment until you see our pleading. But we did belie %a that
i

16 this was a matter that we should press to try to get ad|much
0

17 information as possible on the subject for the Board's I
.

18 information. ,
,

~

19 We will be submitting a particularization of the 2-C

20 pleading-tomorrow.

21 JUDGE BRENNER: The reason we are holding to the

22 July 12th date is as I have indicated, and not as any punitive

3O) 23 measure. As I have said, we have thought in advancg how much

24 leeway we could give, and we gave you as much as we thought we

25 could give.

-

__. . _ - - _
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1 Frankly, I thought that was more time than would be'

2 necessary. But, as I said, we set it as an outside bound

3 giving the things that would have to take place after, rather

4 than trying to set the shortest time in which we thought you

5 could do the Job. Since we did proceed that way in arriving
.

6 at the July 12th date, we now have the problem of not being

7 able to extend it, given the other things that must occur.

8 It was my hope, however, that by relieving you of

9 having to serve the Board, at least on the 12th, you could now

10 work out other means among the Staff and the Applicant,

11 because I realize that to serve the Board tomorrow you might

12 have to do something today, and this might give you leeway

'

13 until early tomorrow.

14 We do want to be served expeditiously, though. That

15 is send it to us by some rapid mail so that we could have it

|

I 16 in hand and study it in advance of receiving the Staff's and
!

17 Applicant's July 19th answers.

18 That is all we have on that matter.

19 As I understand what you said, Mr. Treby, with

! a

20 respect to other requests for discovery, the Staff has them

I 21 under advisement and the Staff is proceeding informally in
;

22 this proceeding and not standing on a somewhat convoluted

() 23 procedure set forth in the Regulations for discovery of the

24 Staff.

|

25 MR. TREBY: That is correct.

.- .
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1 JUDGE BRENNER: All right.

2 One matter in passing I wanted to mention for

3 counsel for Rorem. According to my records, and they may be

4 incorrect, I did not go b'ack to the source documents, we have

5 an outstanding Motion to Compel Rorem et al to supply some

6 information arising out of the deposition I believe of

7 Ms. Rorem herself. That motion has been filed by the

8 Applicant. I have not seen an answer by Rorem.

9 MR. CASSELL: Judge, that is on an issue -- I am not

10 sure you recall, we represent Ms. Rorem et al only on the

11 quality assurance contention. That motion relates to a

f_
''w- 12 separate contention and I have talked with Ms. Rorem about it

13 this week and I understand that she is preparing to file a

14 response by the date which I believe is tomorrow, although I

15 am not-certain.

16 But we were simply unable, because of limited
,

17 resources, to undertake to represent her on that contention.

18 Although we did~ provide an attorney to sit with her at the

19 deposition. But I understand she is taking care of that.

20 But, we do not represent her on that matter.

21 JUDGE BRENNER: All right. Your answer, as counsel,

22 explaining your position is satisfactory to me. And let me

O( ,) 23 tell you why I find it so.

24 I do understand that substantively you are not

25 representing Rorem et al on the Emergency Planning Issue.

- . .-
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1 However, as the only counsel representing her in the case --

2 that is you and your colleagues at BPI -- I certainly expect
.

3 to be able to take advantage of that so that I am assured that

4 her counsel can' explain all the procedural requirements to

5 her, even when they relate to the other issue. And your

6 answer indicates that you, in fact, agree with me and have

7 done that.
i

8 MR. CASSELL: Subject only to perhaps a minor

9 caveat, Judge. We can -- on things like that obviously out of

10 consideration both for her and for the proceeding, we do

11 attempt to give her some basic advice. But, for example, if

12 there are legal issues raised by the Applicant's motion which

13 would require legal research, study of cases and so forth, and

14 advice based on that kind of analysis, we would love to be

15 able to do that, but we simply don't have the resources.

16 So, all we can really do for her on those things is

17 just kind of off the top of your head kind of basic, minimal,

18 informal advice. But we don't have the resources,

19 unfortunately, to do the sort of work on that kind of issue

20 that we would where we have undertaken to represent her'.

21 JUDGE BRENNER: My discussion was not extending into

22 that area, only because we did not ha'.i to. At this point I

I ) 23 was thinking of exactly what you did, that is advising her
\_/

-

,

l 24 that there has been a motion filed against her which she has

25 to answer or stand the risk of being in default.

t
-
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1 MR. CASSELL: She understands that, sir.

2' JUDGE BRENNER: And you have done that.

3 Now I am not saying I agree with you on the second

4 point either. And the reason I am being lawyerlike and

5 hedging is I don't know if there may not come a time later on

6 in this case where I become concerned as to her lack of

7 counsel on a particular matter, and there may be some overlap

8 between substantive and procedural' matters.

9 But we don't have to talk about things in abstract

10 terms. If something like that comes up we can apply any

11 discussion to the particular situation.
10
ksl 12 All right. We have nothing further at this time.m

13 I thank you all for your time. We will be seeing

14 some or all of you in Illinois shortly,

15 Thank you very m'uch.

16 Incidentally, we have a transcript, as I mentioned,
i

| 17 a transcript of this conference. If anybody wants it, I don't

!

| 18 know what the procedures are for obtaining it through the
|

| 19 court reporting service, but -- is there anyone who wants to

20 tell the Court Reporter now that they want to order a copy of

| 21 the transcript?

22 MR. CASSELL: At least at this time I don't think we
!

[ )/ 23 need a transcript. But if we do upon reflection, we will get
%,

|

'/4 - in touch with the reporter.

25 JUDGE BRENNER: I am not going to issue a written
j
1
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1 order, and that is one benefit of having a transcript. But

2 presumably your notes reflect for your own purposes what the

3 ruling is.

4 If you change your minds in the future, I am sure

5 Staff counsel or my secretary or Staff counsel's secretary can

6 assist you in obtaining a copy from the Court Reporter.

7 MR. CASSELL: Thank you very much, Judge.

8 JUDGE BRENNER: All right. Goodbye.

9 MR. TREBY: Is the Court Reporter still on?

10 JUDGE BRENNER: Yes.

11 MR. TREBY: I'm with the NRC Staff. I assume the

- 12 Staff will be getting a transcript.

13 JUDGE BRENNER: Yes.

14 MR. TREBY: Fine.

15 JUDGE BRENNER: Okay. Thank you. Goodbye.

16 JUDGE COLE: Goodbye Dixon.

17 JUDGE CALLIHAN:- Goodbye.

18 (Whereupon, at 11:55, the telephone conference was
,

!

19 concluded.)
i

20

21
,

! 22
|

([])! 23

24

25
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