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sion’s limited antitrust jurisdiction under section 105 of the AEA ® the Licensing
Hoard nevertheless determined that the Commission has the stalutory authority
10 amend aniitrust conditions under the general provisions contained in secuon
1894 of the AEA and implemented in 10 CF.R. § 50.90 providing for amend-
ments 1o licenses at the licensees’ request.

IV. ARGUMENTS BEFORE THE COMMISSION

On appeal, Cleveland argues that the Licensing Board erred in relying on
section 189a of the AEA for authority 1o conduct the antitrust review sought
by Applicants.” Cleveland argues that section 189a is purely procedural in
nature and does not grant a substantive right 1o amend the operating licensc.
In addition, according to Cleveland, section 189 confers hearing rights on
the public only, not on the Applicants. Cleveland further maintains that the
Licensing Board misinterpreted the statule and its implementing regulations
(specifically, 10 CFR. §50.90) regarding the authority of the Commission 1o
conduct postlicensing antitrust review. Cleveland interprets prior Commission
decisions, namely, Houston Lighting and Power Co. \South Texas Project, Units
1 and 2), CLI-77-13, § NRC 1303 (1977) (South Texas), and Florida Power
and Light Co. (St. Lucie Nuclear Power Plant, Unit 1; Turkey Point Nuclear
Generating Plant, Units 3 and 4), ALAB-428 6 NRC 221 (1977) (S¢. Lucie), ©
hold that any postlicensing antitrust review is prohibited. In addition, Cleveland
argues that the Commission’s authority o enforce antitrust license conditions
does not include the authority to delete or modify those same conditions.

Finally, Cleveland maintains that section 105 of the AEA provides the only
authority for the Commission to conduct antitrust review, and because that
section does not provide authority to conduct postlicensing review, a licensee
cannot confer this jurisdiction simply because it volunteers to undergo the
amendment process.*

The NRC Staff maintains that the Licensing Board was correct in determining
that the Commission has authority to conduct a hearing regarding the amendment

S42 USC §2135 (1988)

7 See Brief of City of Cleveland, Ohio, in Supoon of Notice of Appea! of Prenearing Conf Ovdet G
Request for Hearing st 3637 [Oct. 23, 1991) (Cleveland's finel)
'andmdhamﬂdﬁnh-numelnpiymmckpphcm’u\dSuﬁ‘ihmhqnmn;(JwM't appeal
Cleveland's neply was attached 10 the motion. NRC Staff opposes this mation, and has roquested that, if the motion
is granted, Staff should be permitted w respond 1o Cleveland's reply. See NRC Swaff's Answer in ition 1o
the Motion of the City of Cleveland, Ohio, for Leave o File & Reply Baef at 2 (Dec. 26, 1991). We that the
reply adde nothing of substance to Cleveland's position It essenually provides additional comments regarding
the same an that were add d i Cleveland's onginal hnefl For these reasans, Cleveland's motion for
leave (o file a reply W its brief it suppon of its appeal of LBP-91-38 i demied
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V. ANALYSIS

A. The Commission's General Authority Over Licenses

It is clear that the Commission can amend licenses. Amendments o licenses
are contemplated under both the AEA and the Commission's implementing
regulations. ™ Although, as Cleveland points out, section 189 does not provide
the substantive standard by which the proposed amendment should be judged,
section 189a does provide a right 1o a hearing and prescribes procedural
requirements attaching o certain specified NRC actions, including proceedings
to amend licenses.

Contrary o Cleveland's assertions, the hearing rights provided in section 189
may be invoked not only by interested members of the public but also by license
applicants or licensees. Secion 189a(1) provides in its pertinent part:

In any mroceeding under this Act, for the granting, suspending, revoking, or amending of any
license or construction permit, or application to transfer control, and in any proceeding for
the issusnce or modification of rules and regulations dealing with the activities of licensees,
and in any proceeding for the payment of compensation, sn sward of royalties under sections
153, 157, 18&c, or 188, the Commission shall grant a hearing upon the request of any person
whose interest may be affected by the proceeding, and shall admit any such person as a party
 such proceeding. '

Apparently Cleveland concedes that Applicants are “persons™ within the mean-
ing of AEA §11, 42 US.C. §2014 (1988), and have an interest affected by
this proceeding. However, Cleveland maintains that the language contained in
section 189a(1), which states that a person whose interest is affected by a pro-
ceeding shall be admitted as a party 10 the proceeding, cannot be referring to the
Applicants here because only persons other than the Applicants are required 1o
establish standing and must be admitted as parties.'* Cleveland’s interpretation
misses the purpose behind section 189, which is o provide an opportunity for
hearing upon the request of any person whose interest may be affected by a pro-
ceeding enumerated in that section. Although a license applicant or Licensee may
have a right 10 a hearing under section 189 if its interest is adversely affected
(e.g., if a license or amendment application is denied or a hicense is suspended
or revoked), a hearing must still be requested.'® Cleveland seems to assume that
the Commission will always automatically hoid a hearing upon a Staff denial

T See AEA §§ 161, 182, 182, 187, 189, 42 US.C. §§2201, 2292, 2233, 2237, 2239 (1948%; 10 C.FR. §§ 50.90,
5092 (199

B2 USC §22%a)0) (1988)

'S Cleveland’s Brief at 3841

¥ 8ee. 03, 10 CFR §§2.105(d)(1), 2202)03) (1992
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The Commission’s Authority to Amend Antitrust License Conditions




~¢ whether any postlicersing amendment to an antitrust condition would be
inconsistent with limitations in section 105¢ of the AEA. This specific queston
is not addressed directly by Congress in the AEA or its legislative history, and it
has not been squarely addressed in any other Commission decision, Cleveland
argues that amendments to antitrust conditions are not permitied because they
are not enumerated in section 105, which is the only section in the AEA that
contains express language regarding antitrust authority.

As Cleveland points out, the South Texas and St. Lucie decisions address the
limits of the NRC's authority to conduct antitrust review. We agree that these
cases stand for the principle that, in accord with the underlying policy of section
105¢, the NRC cannot initiate antitrust review 10 impose new antitrust conditions
after the operating license has been issued, except under limited circumstances,
not applicable here. However, as we will explain in more detail below, these
cases do not squarely resolve the issue at hand, i.e, whether the Commission has
the authority to suspend or modify the antitrust conditions already in a license,
at the request of a licensee, pursuant to the Commission's general authority 1o
amend conditions in licenses that it issues.

The specific question before the Commission in Sowch Texas was at what
point may an antitrust proceeding under section 105¢ be ordered subsequent
0 the issuance of the construction permit but prior 0 the issuance of the
operating license. The proceeding was initiated afier one of the joint holders
of a construction permit petitioned for antitrust review because of alleged
anticompetitive behavior by Houston Lighting and Power Company (HL&P), a
co-holder of the construction permit, HL&P moved the Commission 1o waive the
requirement that initiation of operating license antitrust review procedures await
submission of the final safety analysis report that accompanies the operating
license application® The Commission's decision in that proceeding did not
address just this narrow question, but also discussed the Commission's overall
antitrust responsibilities.

In South Texas, the Commission reviewed the legislative history regarding
the 1970 amendments to section 105¢.® The 1970 amendments to section 105¢
subjected all applicants for a section 103 facility license to a mandatory initial
antitrust review by the Auorney General and, in the case of any contested
adverse antitrust aspects, an adjudicatory hearing before the Commission at
the construction permit stage. In addition, if significant changes have occurred
after the earlier antitrust review, an adjudicatory hearing would be conducted
at the operating hicense stage to determine any adverse implications of these

:’-‘s NRC ot 13083
Brd e 131216
M Section 105¢, 42 U8 C § 2135(c) (1988)
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review of Applicants’ request in this case and others in the future would threaten
to involve the Commission unendingly in antitrust matters *

We recognize that under Applicants’ and Staff's theory of antitrust jurisdic-
tion a party such as Cleveland may not come to the Commission for relief from
a licensee's anticompetitive behavior unless that behavior is proscribed by ex-
ising antitrust conditions. However, an aggrieved party is not left without a
remedy. As indicated in Sowh Texas, the Department of Justice's Antitrust Di-
vision can provide assistance in obtaining reliel from anticompetitive behavior,
and the Federal Trade Commission as well as the federal courts provide antitrust
enforcement forums.*'

We conclide that the Commission does have jurisdiction under sections 103,
161, and 189 of the AEA 10 entertain Applicants' request on its merits.  As
the agency empowered 1o issue nuclear plant licenses, only the Commission
can grant the reliefl — if it is warranied — requesied by the Applicants in
this proceeding. If we were to determine that the NRC lacks the authority to
suspend the antitrust license conditions (and if this determination were upheld),
then the conditions would remain frozen in place for the life of the license
no matier how unsuitable. Although Congress could have limited the NRC's
authority in this manner, neither the statutory language nor the legislative history
of section 105 suggests that Congress intended such a result. 'We do not accept
the proposition that antitrust license conditions are immutable, irrespective of
whether the conditions have become unjust over ume.©

We should emphasize that our decision today goes no further than W
determine that the Commission has authority to amend a license at the request of
the licensee to suspend the cffect of antitrust conditions. Any such suspension
by its very nature may be rescinded, and the conditions would then, once again,
have full force.®

40 Cleveland's Brief at 32-33.

415 NRC & 1316

“ funhermore, judicial precedent suggests the same conclusion that the Commission has authority 1o modify
beense conditions that prove (o be unjust afier ume, due 0 wianges (n law or facts. A count can modify terms of
an nunctive decree volving antitrust i the for imposing the are no longer present
or if the conditions have b fairly burdensome. “The Coun cannot be required W disregard significant
vhanges in law or facts if it s "sausfied that what it has been doing has been tumed through changing circumsiances
o an nstument of wrong, " Syrtem Federation v. Wright, 364 US. 642, 647 (1961) (quoting United Siaies v.
Swift & Co., 286 US 106, 114-15 (1932)). This principle applies to the quasi-pudicial role of the Commission as
well “An agency, like a coun can undo wiit 18 wrongfully done by virtue of its order * United Gar improvement
Co v Callery Properties, 382 US 223, 229 (1965); see alwo Gun Sowth, Inc. v. Brady, 877 F2d ¥58, a2 63
(11th Cie 1989}

Q SnSahnthoN@Wn[ar Peace v. NRC, 751 F24 1287, 1314 (DC. Cir wu) ("T'he Lifung of a
suspension does nothing 1o alier the onginal terms of a | indeed, & ugnifi < 1o the
enforcement of those terms ™) (emphasis in onginal), aff "« en banc, 789 F.24 26 (D.C. (‘n).cm deried, 479
US 923 (1986)
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. Cleveland’s Motion for Revocation

Having decided that the NRC has authority 10 suspend the effect of antitrust
conditions in a license at the licensee's request, we must address Cleveland's
motion for revocation of the referral of the Applicants’ hearing requests to the
Licensing Board, We deny Cleveland’s motion for two reasons. First, Staff’s
administrative review was not a substitute for the adjudicatory hearing 1o which
Applicants are entitied in that the decision rendered by Staff was a denial of a
request for a license amendment. Sccond, due 1o the complexity of the issues
raised in this proceeding, further development by the Licensing Board prior to
any final Commission decision is appropriate.

Cleveland's arguments that Staff’s denial is a final Commission decision
pursuant to 10 C.F.R, §2.101 are unavailing * Section 2.101 is only applicable in
this proceeding insofar as it sets out procedural requirements for information to
be included in a license. The procedural requirements in section 2,101 regarding
the disposition of antitrust matiers are not applicable. The review under section
2.101(e) is limited to whether significant changes have occurred and is conducted
in proceedings involving applications for operating licenses, not in amendment
proceedings such as this

Morcover, contrary to Cleveland's suggestions,* Stalf's consideration of
Applicants’ amendment request was not a “hearing” that satisfies section 189.
Staff's decision is administrative in nature and does not suffice as an adjudicatory
review of the application request. As the Licensing Board pointed out in LBP-
91-38, NRC process requires after Staff denial of an amendment application that
an applicant be informed of the denial and its opportunity for a hearing, and if
a hearing is requested it must be conducted by an adjudicatory tribunal

While the Commission could eleci to consider the matter in the first instance,*
review by the Licensing Board at this time is more suitable. The Board's
development of a detwiled record and analysis of the complex issues raised in

# See Motion of City of Cleveland, Ohio, for Cammission R of the Refernl 1o ASLHE and for Adoption
of the April 24, 1991 Decision s the Commission Decision a1 2.3 (Dec. 19, 1991) (Cleveland's Motion).

45 However, under 10 CFR §2.101(¢), & significant changes review is undenaken if an amendment request
involves the transfer of continl of the opersting license from the onginal owner(s) ot a faoility to another enuty
Although that circumstance does nat involve the usuance of a new licenss, a review of any adverse antitrust
implications raised by the new ownership has never been undenaken See, ¢ g the Director of Nuclear Reactor
Rogulation's Reevaluation and Affirmauon of No Significant Change Funding Pursuant 0 Seabrook Nuclear
Sution, Ut | Antitrust Post-Opersting License Review (Ape. 9, 1992)

48 Cevaiand's Motion at 34,

“TUBP.91-38, 34 NRC st 209, See generally Dairyland Power Cooperative (La Crosse Boiling Weser Rescton,
LBP.R0-26, 12 NRC 367, 171 (1980) (determunauon of heanng request in show<ause procecding did not rest
with Staff but with Commuiskion or its delegated adjudicatory tnbumal), see abw 10 CF R §§ 2105(d), 21205
(1992).

4 coo Citinens for Allegan Cownty, Inc. v. FPC, 414 F24 1125, 1129 (DC. Cur 1969); see also Kerr-MeGee
Chemucal Corp. (West Chicago Rare Eanths Facility), CLI-82-2, 15 NRC 232 (1982), aff 'd sub nom. City of West
Chicago v. NRC, 701 F.2d 632 (hh Cir. 1983)
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RULES OF PRACTICE: CONFIDENTIAL INFORMATION
(PROTECTION FROM DISCLOSURE)

A grant of confidentiality is not dependent on an individual's success in
seeking a grant of intervention or reopening of the record.

RULES OF PRACTICE:  OPERATING LICENSE (SUSFENSION)
(2.206 PETITION)

A petitioner may not request suspension of an operating license as part of
a peution for late intervention. Those matters are more properly placed before
the NRC under the procedures specified in 10 C.F.R. §2.206.

MEMORANDUM AND ORDER

1. INTRODUCTION

This matter is before the Commission on a motion for iate intervention and a
motion to reopen the record by Sandra Long Dow, representing the “Disposable
Workers of Comanche Peak Steam Electric Stanon” (“"Disposable Workers™),
and R. Micky Dow (collectively “Petitioners™). Petitioners seek o reopen
the Comanche Peak ~peraung license and construction permit amendment
proceedings whie . are closed pursuant to a settlement agreement in 1988,
Petitioners have also filed a motion seeking oral argument on their motions
before the Commission. The Texas Uuliues Electric Company (“TU Electric™)
and the NRC Staff oppose all three requests.

For the reasons stated below, we find that oral argument is unnecessary in this
situation. We also find that Petitioners have failed 10 sausfy the requirements
for lale intervention. Even assuming arguendo that those requirements were
satisfied, Petitioners have failed to satisfy the requirements to reopen the record.

I1. BACKGROUND

On November 20, 1991, these same Petitioners filed a motion to reopen the
record in the underlying Comanche Peak proceedings. We denied their request,
pointing out that only a “party™ could seek to reopen the record but that even if
Peutioners had been “parties™ Lo the underlying proceedings, their submissions
were not sufficient o meet the reopening criteria. Texas Utilities Electric Co.
(Comanche Peak Steam Electric Station, Units 1 and 2), CLI-92-1, 35 NRC 1
(1992) (“CLI-92-1"). However, we also pointed out that “[blecause the NRC
has not yet issued the license for Unit 2, there remains in existence an operating
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proceedings before the TWC o determine (f any other action was necessary after
conclusion of those proceedings. 34 NRC at 207, Petitioners do not explain
how their information could supplement the information already . the public
domain or why it could not have been presented sooner *

Next, Petiioners subtnit nine Nonconformance Reports (“NCRs™) which
they allege “show significant errors in the seismic restraint compression fitling
crimps . . . " Motion &t 3. However, these NCRs were filed and resolved
in 1984, Petitioners do not explain why this issue could not have been raised
sooner. Petitioners also allege that other NCRs “were never placed in the record
or addressed.” /4. However, Petitioners do not provide these NCRs that were
allegedly “withheld” or offer any other specifics about them. Absent such an
caplanation, these vague allegations cannot constitute “good cause™ for late
inlervention,

In their Supplement, Petitioners allege that Ms. Hatley altered the records
in TU Electric's files regarding the NCRs and that the NRC cannot rely on
those writlen ecords for an analysis of the NCRs. Supplement at 4. However,
the NCRs were resolved after Ms. Hatley left Comanche Peak. See NRC Stafl
Respones ot 26.27, 72.33; see also Affidavit of Robent M. Laua, auache! as
Exhibit F 10 the Staff Response. Thus, it appears that Ms. Hatley could ot
have affected the resolution of these NCRs and, accordingly, this information
does not constitute “good cause™ for late intervention.”

Next, Petitioners submit an anonymous handwritien note dated January 30,
1992, regarding an incident at Comanche Peak in which a worker was injured.
However, the note itsell documents that the incident was reported o the NRC.
Moreover, that incident, which occurred on October 6, 1991, has long been
public knowledge and has been resolved by the NRC. See Affidavit of Willian
D. Johnson, auached as Exhibit E 1o the NRC Staff Response. Again, this does
not constitute “new” information that would constitute “good cause” for late
intervention.

Finally, Petitioners submit a group of documents that appear 10 be related
o claims by Joseph ). Mackial regarding a disputed settlement agreement.
However, there is no showing that these documents are “new.” Ia fact, many

———

b Petitionen siso allege than they have laken samples from these dumps and hat these samples have heen teated
as nndioacuve Motion a1t S In sdditon, Petitianers allege that they offered 10 provide this matenal 1o the Region
IV Saff bt that the Stalf refused 10 sccept the information or even 1o open &n slegatian file on the isue 1d
e Sull has not responded (o this allegation other than (o point ot cormeeily — that Petivoners have no
provded any documentation of these wesis Swaff Rasponse o1 25-26 However, the S1afl should contaet Petivonan
W see | documentation exinls end ke appropriate followup sction

" Me Hatley alleges that she “was asked o faluly records and documenss and drewing numben ac in onder
pass audits of the NRCL )" Hatley Swiement ot 1, implying that she did so. She also sates that she “would Like
W tenfy and have my concerns in the record " Id We direst the Swff 10 communicaie with Ms. Hatley
0 an effon © obtain whalever sddtional information she wishes 10 Ms. Hatiey can “place her concerns
on the reoord” by providing documents (o or mesting with ihe Saff The Suffl should follow up an any
allegations provided by Ms Hatey in this regasd.




of these same documents were also submitied 1o the NRC as attachments 10
Petitioners’ November 20, 1991 Motion 1o Reopen the Record, As we noted
then, this “information is simply not tumely in any sense of the word.™ CLI-
92-1, 35 NRC at 8. For example, in this group of documents oaly the legal
memorandum is less than 2'/; years old,

Mareover, there is no showing that any of this information is not already well
known, In fact, Mr. Macktal's claims have been well documented before the
NRC, as reflected by the fact that many of the documents cited by Petitioners are
NRC documents. In addition, the Commission reviewed Mr. Macktal's claims
as they related o Comanche Peak. See, ey, CLI-89-6, 29 NRC 348 (1989),
aff'd sub mom. Citizens “sr Fair Utility Regulation v. NRC, 898 F2d 51 (5th
Cir. 1990); Mackial, CL1-89-12, supra. In re Joseph J. Mackial, CL1-89-14, 30
NRC 85 (1989); In re Joseph J. Mackial, CLI-89-18. 30 NRC 167 (1989).

Furthermore, both the DOL and the NRC have acted on Mr. Macktal's
allegations. For example, the DOL has voided the settlement agreement that Mr.
Macktal claimed illegally prevented him from testifying before the NRC. See
Mackial v. Brown & Root, Docket No, 86-2332 (Nov. 14, 1989), Funthermore,
the NRC has adopted a regulation specifically preventing the type of agreement
that Mr. Macktal alleges that he was “coerced” inlo signing, See 10 CFR,
§ 50.9(N Finally, Mr. Macktal has explained all his concerns (o the NRC Staff
during a transcribed interview. Thus, the rosponsible federal agencics have
reviewed Mr. Macktal's concerns and these malerials do not constitute “‘good
cause” for lawe intervention,

In conclusion, we find that Petitioners have failed 10 demonstrace “good
cause” for their atlempt 10 intervene in the OL proceeding for Unit 2, 13 years
after TU Eleciic's request for an operating licerse was published in ihe Federal
Register®

b. The Remaining Four Factors

“IVhere no good excuse is tendered for the tardiness, the petitioner's
demonstration on the other factors must be particularly strong.” Duke Power
Co. (Perkins Nuclear Station, Units 1, 2, and 3), ALAB-431, 6 NRC 460, 462
(1977). “When the intervention is extremely untimely . . . and the patitioner
utierly fails 1o demonstrate any ‘good cause' for lae intervention, it must make
a ‘compelling’ case that the other four factors weigh in its favor,” Comanche
Peak, CLI-8R-12, supra, 28 NRC a1 610 (citing cases). As we will demonstrate

e

'Mmumwwmm:eumfnmwuuhuuwmmmmd-hd‘uum
i CLES2- 1 by incorporating those claims int - this peution However, a5 we pointed owt then, with anly two
exceptions. thoee records had long been in the public damain In fact, many of them dealt with Mr Macktal's
Claims and — a8 we hive seen above — (hose have been resolved. Thus, even favionng these documenis into the
arguments and allegations preseniod here, Petionens have faied 1o demonsiraie “gond cause” for lae imerventon
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below, we do not find that Pediioners have made a compelling case here on the
remaining four factors

The NRC Swff concedes that Petiioners satisfy the second and fourth prongs
of the tesl.  Assuming arguendo that Pettioners have an “interest” in the
proceeding, i.e., that they have standing o panicipate in the proceeding, there
15 no other means by which that interest can be protected. Likewise, because
there is currently no proceeding, there is no other party able 1o represent their
interest. However, these two factors are the least important of the five faciors.
South Carolina Electric and Gas Co. (Virgil C. Summer Nuclear Station, Unit
1), ALAB-642, 13 NRC 881, 894.95 (1981), aff'd sub nom. Fairfield United
Action v. NRC, 679 F.24 261 (D.C. Cir. 1982); Mississippi Power & Light Co.
(Grand Guif Nuclear Station, Units 1 and 2), ALAB-704, 16 NRC 1725 (1982);
Fermi, ALAB-707, supra, 16 NRC at 1767,

Maore importantly in our view, Petitioners have fai'ed 1o sausfy the third
prong of the test:  that they have the ability (o contribute (o the development
of a sound record. As we noted in a similar situation, “the Appeal Board has
repeatedly stressed the importance of providing specific and detatled information
in suppert of factor (1ii).” Comanche Peak, CLI-88-12, supra, 28 NRC at 611,
“‘When a pevitioner addresses this [third) criterion it should set out with as
much particularity as possible the precise issues it plans (o cover, identifly its
prospective witnesses, and summarize their proposed testimony.” ™ Id, quoting
Grand Gulf, ALAB-704, supra, 16 NRC at 1730. Ser also Long Island Lighting
Co. (Shorecham Nuclear Power Station, Unit 1), ALAB-743, 18 NRC 387, 397
(1983).

In this case, Petitioners alleged that they would introduce “a massive amouent
of evidentiary matenial . . . [and] witnesses who had extensive testimony™
Petition at 3. However, as we noled above, Petitioners have identified only two
prospective witnesses, Mr. Ron Jones and Ms. Dobie Hatey. Furthermaore, they
have failed 10 summarize their testimony, except (o staie that Mr. Jones had
discovered “massive wiring violations” and evidence of drug use in the control
room, Id.

Additionally, as we have also noted above, the documentary evidence specifi-
cally identified by Petitioners or submitted as attachments (o their pleadings and
the information contained therein is already in the public domain and is gen-
crally extremely out of date. Moreover, Petitioners have failed to demonstrate
any disagreement with the NRC's resolution of the mauers they have raised.
Thus, Petitioners have failed 10 demonstrate how this evidence would create a
record that would assist us in determining whether we should issuce an operating
license to Unit 2. Moreover, Petitioners have completely failed 1o address how
their concerns — many of which date from the 1984 ume frame — would have
been affected by the extensive corrective programs undertaken at the plant since
that time. See, ¢.g., Comanche Peak, CLI-88-12, supra, 28 NRC at 611. In
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sum, we find that the third factor weighs heavily against granting Petitioners’
request for lale intervention.

Mareover, the fifth factor — the possibility of delay und expansion of the
hearings — also weighs heavily against granting Petitioners' request. “([jndeed
— barring the most compelling countervailing considerations - an inexcusably
tardy petition would (as it should) stand little chance of success if ils grant
would likely occasion an alteration in hearing schedules.” Long Island Lighting
Co. (Jamesport Nuclear Power Station, Units 1 and 2), ALAB-292, 2 NRC 631,
650-51 (1975) (opinion of Mr. Rosenthal speaking for the entire Board on this
point).

In this case, there is cutrently no formal proceeding at all. Thus, granting the
petition will result in the establishment of an entirely new formal proceeding,
not just the “alteration” of an already established hearing schedule. Moreover,
as we noted in an carlier Comanche Peak opinion, “there will be an inevitable
delay while [petitioner] acquaints itsell with the proceedings.” CLI-88-12,
supra, 28 NRC at 611. As we noted there, “(tlhe petition indicates that [the
petitioner] apparently has no knowledge of the extensive proceedings that have
occurred . . . " /d In that case, we found that because a former inlervenor
had been absent from the proceedings for six years, there would be an inevitable
delay while the petitioner reacquainted itsell with the proceedings.

In this case, Petitioners have never been involved in the formal proceedings
involving Comanche Peak and they have only been involved in matters related to
Comanche Peak since last spring. At no time have Petitioners demonstrated that
they are familiar with the factual background of the extensive procoedings that
occurred from 1979 through 1988, Nor have they demonstrated any familiarity
with NRC rules and procedures. Thus, we find that there will inevitably be a
long delay while Petitioners prepare for the hearing process,

In sum, we find that Petitioners have not established “good cause™ for their
request for late intervention. Moreover, we find that they have failed 0 make a
“compelling” case on the remaining four factors, While they arguably satisfy the
two minor factors, those factors are clearly insufficient, standing alone, 1o satisfy
the balancing test required for late intervention. See, e.g., Fermi, ALAB-707,
supra, 16 NRC at 1767; Grand Gulf, ALAB-704, supra, 16 NRC at 1730-31.
Moreover, Petitioners clearly fail to satisfy the two remaining major factors, the
ability 1o contribute 1o the development of a record and delay and/or expansion
of the proceedings. Thus, we find that Pettioners have failed 10 demonstrate &
favorable balancing of the five factors required for granting a petition for late
intervention and we hereby deny their request.®

94 view of thix finding, we noed not reach the question of Petitioners’ sanding  However, we have strang
doutes that Petitionens could satiafy our sanding requiremenis Fimst, the Dows themselves live in Pennsylvania
(C ontimued)
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€. Requ st for Protective Orders

Petitioners request protective orders for seven (7) named persons — including
both Mr. and Ms. Dow — and six (6) unnamed persons under 10 CFR,
§2.734(c). Motion at 6. Assuming arguendo that this request consulutes a
request for “confidentiality” status under NRC Manual Chapter 0517, we deny
that request at this time. Quite simply, such requests should not be granted on
# blanket basis; instead, they are fact-specific and should be granted only on a
fact-specific showing that the requesting party meets the requirements of Manual
Chapter 0517,

Turning © the specific requests, we are unclear why Peliioners request a
protective order for known individuals. In a similar situation, we questioned
how a person who was & known critic of Comanche Peak could demonstrate how
he could be harmed if his name became associated with additional allegations.
“The purpose underlying a grant of confidentiality is o preserve the alleger's
identity from public disclosure where such disclosure could cause harm 10 the
alleger.” Mackial, CLI-89-12, supra, 30 NRC at 24, Nevertheless, in that case
we pointed out that if the petitioner could demonstrate that some harm might
befaii liim — o his sources, for example — the Stall would be empowered (o
grant that request. However, the burden was on the petitioner o demonstrate
that harm 10 the Staff. /d. The same is true of the individuals who are named
by Petitioners in this case.

Turning to the unnamed individuals, they also can seek “confidentiality”
status from the NRC Staff even though we have denied both intervention and
reopes..ag of the record. The NRC's guidelines for confidentiality are sel forth
in NRC Manual Chapter 0517, They — like the seven named individuals —
should address their individual requests (0 the Allegations Coordinator of Region
1V or the Allegations Coordinator in the Office of Nuclear Reactor Regulation
at NRC Headquarters.

D.  Request for Suspension of License(s)

Petitioners also request that we suspend the operating licenses for both Unit
1 and Unit 2 — presumably duning the pendency of the hearing sought by
Petitioners — for alleged deficiencies in the tioeling of pressure valves and
limit switches.'® Motion at 6-7. However, as the Staff notes, again, this matier
has already been reviewed and resolved by the Staff. See Affidavit of William
D. Johnson, Moreover, this is a matter more properly placed before the Stalf
under 10 CFR, §2206. Pelitioners currently have a section 2.206 petition
pending before the Staff, accordingly, we deny this request and refer this issue

10We presume that Petitioners mean the Unit 2 comstrustion permis Unil 2 doss not have an operating license
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10 the Staff for their consideration as an add:tional 1ssue in congunction with the
current petiion under section 2.206.

V. CONCLUSION

For the reasons staled above, we (1) deny Petitioners’ request for oral
argument; (2) summarily deny Petitioners’ requests for late inlervention in the
Comanche Peak, Unit 1 proceedings; and (3) find that Petitioners have failed
10 satisfy a balancing of the five factors necessary for late interventivn in the
Comanche Peak Unit 2 OL proceedings. Moreover, assuming arguendo that
Petitioners were eligible (o participate in the Unit 2 OL proceeding, they have
failed 10 meet the standards necessary o reopen the record of that proceeding.
Finally, we deny the requests for protective orders and for a suspension of the

Unit 1 operating license.

1t is so ORDERED.,
For the Commission'!
SAMUEL J. CHILK
Secretary of the Commission
Dated at Rockville, Maryland,

this 12th day of August 1992,

U Commissioners Rogens and Cuniss were not present for the alfiemation of Giis order, if they had been present,
they would have affirmed 1
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and License Renewal Denlals

RULES OF PRACTICH COMMISSION SUPERVISORY
AUTHORITY OVER ADJUDICATIONS




RULES OF PRACTICE:  COMMISSION GRANTING OF PETITION
FOR REVIEW

In the interest of reaching an expeditious resolution of a novel issue raised
in a proceeding, the Commission may grant a peution for review without
awailing a reply from any responding party. Because the grant of @ petition
only indicates that an issue is worthy of Commission consideration, respondents
are not prejudiced if they are provided a subsequent opportunity (o present their
views on the merits of the issue accepted for review,

RULES OF PRACTICE: INTERLOCUTORY REVIEW

Although the Commission conducts review of interlocutery orders of presid-
ing officers sparingly, the Commission may take review of an interlocutory oider
to remove doubt as 1o the proper resolution of an unusual or novel question o
1o cure an error, particularly when the matter bears on the underlying authority
of the presiding officer 10 take certain action in a proceeding.

RULES OF PRACTICE: INTERLOCUTORY REVIEW

Although the Commission's supervisory power extends 10 circumstances that
do not meet the standards for review specified in 10 C.FR. § 2.786(b) and (g),
the Commission adheres as a general rule 0 the standards codified in those
regulations.

RULES OF PRACTICE:  DISCRETIONARY INTERLOCUTORY
REVIEW

The unprecedented consolidation of a Subpart G and a Subparnt L. proceed-
ing raised a substantial and important jurisdictional question and affected the
Subpart L proceeding in a pervasive and unusual manner such that discretionary
interlocutory review by the Commission of the consolidation order was war-
ranied.

RULES OF PRACTICE:  INFORMAL HEARINGS

A hearing on the denial of a matenals license is ordinarily governed by the
informal hearing procedures in Subpart L of 10 CFR. Part 2; Commission
approval is required for the application of aliernative procedures in such pro-
ceedings.



RULFS OF FRACTICE:  RULES OF GENERAL APPLICABILITY

Although procedures in Subpart G of 10 CFR. Part 2 may have general
application to all types of Commission proceedings other than rulemaking,
applicaton of Subpart G must be determined in the context of the special rules
that are applied to other proceedings. In any conflict between a general rule in
Subpart G and a special rule in another subpart, the special rule governs. See
I0CFR, §§2.2, 23 (1992).

RULES OF PRACTICE:  CONSOLIDATION OF PROCEEDINGS

Although the concept of consolidaton of proceedings embodied in 10 CF.R.
§2.716 (1992) is not in iself inconsisient with Subpart L procedures, conversion
of a Subpart L proceeding into a Subjr 7t G proceeding through consolidation of
proceedings requires Commission authorization in order 1o give proper effect ©
limitation specified in 10 CF.R. §2.1209(k) (1992) with respect 1o the adoption
of alternative hearing procedures in Subpart L proceedings.

RULES OF PRACTICE:  CONSOLIDATION OF PROCEEDINGS

As a general practice, th» Commission defers w the Licensing Board's judg-
ment on the consolidation of proceedings, absent the most unusual circum-
slances.

RULES OF PRACTICE:  CONSOLIDATION OF PROCEEDINGS

The common litigants, the potential commonality of issues, and the avoidance
of unnecessary litigation over procedural matters weighs in this case in favor of
consolidation of a Subpart L proceeding with a Subpart G proceeding.

MEMORANDUM AND ORDER

I INTRODUCTION

In our order of July 2, 1992 (unpublished), we granted the Nuclear Regulatory
Commission (NRC) Staff’s petition for interlocutory review of an order dated
June 11, 1992, LBP-92-13A, 35 NRC 208, which consolidated two proceedings
before an Atomic Safety and Licensing Board. One proceeding concerns the
Staff’s denial of applications for renewal of matenals licenses. The other



proceeding concerns @ decommissioning order, the effectiveness of which is
contingent on the sustaining of Staff’s license denial.

The controversy centers initially on the authority of the Presiding Officer
and the Licensing Board w consolidate the proceedings and the consequent
application of formal, as opposed 1 informal, hearing procedures (o the license
denial procceding.  Staff contends that the informal hearing procedures in
Subpart L of 10 CF.R. Pat 2, rather than the formal hearing procedures under
Subpart G applicable 1o the contingent order proceeding, should apply to the
license denial proceeding.' Subpart L normally contemplates that the presiding
officer will render a decision based on the review of an identified hearing
file and other written submissions of the parties. See 10 CFR. §§2.1231,
2.1233 (1992). By consolidating the denial proceeding with the contingent
order proceeding, the June 11 consolidation order converted the license denial
proceeding from a Subpart L to a Subpant G proceeding. Subpan G of 10 CF.R,
Purt 2 provides more formal, tial-type hearing procedures, including discovery
and cross-examination that are not routinely available under Subpart L?

We asked the parties, the Licensing Board, and the Presiding Officer 0
provide us their views on several questions related to the consolidation of the
proceedings and the applicability of particular hearing procedures. Although we
have determined that the Licensing Board and the Presiding Officer did not have
the authority W zonsolidate the two proceedings without Commission approval,
we now authorize consolidation,

II. BACKGROUND

‘The unusual circumstances that 'ed to our decision (o review the June 11
order began with Staff’s denial on February 7, 1992, of pending applications
for renewal of byproduct material licenses and its concurrent issuance of
a contingent decommissioning order o Safety Light Corporation and other
corporations (hereinafier “Licensees™).’ The Staff relied on the Licensces’
alleged failure o compiy with the financial assurance requirements of 10 CFR.
§ 30.35 (1992) as the primary basis for license denial. The Staff’s order was
issued under 10 C.F.R. § 2.202 (1992) and established decommiissioning criteria

110 CER $421200-2126) (1992)

210 CER. §§2.700-2.790 (1992,

} Latter from Roben M. Berner, Director, Office of Nuclear Material Safety and Safeguards, w0 Jack Miller,
President, Safety Light Corp., and Ralph T Mckivenny, Chairman, USR Industnies, Inc (Feb 7, 1962) Saff
denied renowal of two Licenses:  Lacense No. 37-00030-02, which authorired possession of byproduct material
in the form of comtaminsied facilities and equipment at the Hloomsbarg Pennsylvania ste for purposes of
decontamination and disposal; and License No 370003008, which princially authorized possesstion and use
of witium for research, deveiopment, and fi of products far funher distabutian. The Conumsaion
recognizes that USR Industries and its submidianes dupute the Suaff's assertion of junsc otion over tham, just as
they denied NRC's junisdiction with respect 10 eartier Suff orders. See ALAR-931, 31 NRC 350 (1990)

82



and standards for the Licensees’ site in Bloomsbuig, Pennsylvania, contingent
on the effectiveness of the Staff's license denial® Al the time Stalf issued its
license denial and contingent order, a proceeding (the “OM™ proceeding) was
pending on two Staff orders issued in 1989 10 compel the same Licensees 1©
undenake site characterization and decontamination and 1o establish a $1 million
escrow fund 10 be used for such purposes.’

On February 27, 1992, the Licensees requested a hearing on the license
denial and the contingent order. The Secretary of the Commission referred
the Licensees' request 1o the Chief Administrative Judge of the Atomic Safety
and Licensing Board Panel for appropriate action in accordance with 10 CF.R.
§§2.772()), 21261 (1992).¢ Relying on the procedures in Subpart G of Part 2,
10 CFR. §§2.700-2.790, the Chief Administrative Judge established a three-
memnber Atomic Safety and Licensing Board 1o preside over proceedings on the
license denial and contingent order.”

However, on April 13, 1992, the Staff moved the Licensing Board 1o refer the
case hack 1o the Chief Admunistrative Judge to correct the allegedly erroneous
establishment of the three-member Board and (o reassign the proceedings (o a
single presiding officer under Subpant L of 10 CFR. Pan 2, the procedures
that normally apply to hearings involving materials licensing matiers.  The
Stalf argued in its motion that both the license denial and the contingent order
should be governcd by Subpart L rather than Subpart G. In the Staff's view,
the contingent order, though it was issued under section 2.202 and referenced
certain Subpart G procedures, “flowed” from the license d=nial and should be
considered under Subpart L.

In a June 1 order (unpublished), the Licensing Board granted the Staff's
motion in part by referring the license denial back 10 the Chief Administrative
Judge for consideration of whether it should be severed from the proceeding
and a single presiding officer appointed under Subpart L 1o conduct the license
denial proceeding. Although the Board expressed concern over the potertal
inefficiency that creation of a separate proceeding on the denial could engender,
the Board agreed with Staff that section 2.1201(a) appeared to direct that the
hearing on the license denial be conducted under Subpart L. The Board rejected
Staff's argument that its contingent order could be heard under Subpant L. in
view of the order’s explicit reliance on section 2.202 and the direction in sections
2,700 and 2.1201(b) that hearings on section 2,202 orders be conducted in

* Order Fistablishing Criteris and Schedule for Dec
20,1992

54 Fod Reg 12088 (Mar 23, 1989), 54 Fed. Reg. 36,078 (Aug 31, 1989)

¢ Memonndum for B Paul Cauer, Ir. Chief Administrative Judge, from Samuel ) Ohilk, Secretary (Mar 17,
19

757 Fed. Reg 10,932 (Mar 31 1992) The Licesing Board members were the same a5 were astigned (o the
“OM™ procesding

g the Hloomshurg Sue, 57 Fed Reg. 6136 (Feb
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accordance with Subpant G. Acting on the Licensing Board’s referral, the Chief
Administrative Judge accepted the Board's analysis and severed the license
denial from the contingent order and appointed Judge Moore, the chair of the
Licensing Board in the contingent order proceeding, as the Presiding Officer
in the license denial proceeding in accordance with Subpart L. Unpublished
Memarandum (Designating Presiding Officer) (June 9, 1992).

On June 11, however, the Licensing Board in the contingent order proceeding
and Judge Moore as the Presiding Officer for the license denial proceeding
decided that “the consolidation of these two proceedings for ail purposes will be
in the best interests of justice and be most conducive 10 the effective and sfficient
resolution of the issues and the proceedings.” LBP-92-13A, supra, 35 NRC at
205, They relied on 10 C.FR. § 2.716 (1992) as a basis for consolidation of the
two pioceedings as @ Subpart G proceeding. They also indicated that the Staft
had conceded that they could take such action. /d. at 206 n.*, citing Prehearing
Conference Transcript (Tr.) 61 (May 8, 1992). They did not consolidate the
proceedings with tae preexisting “OM” proceedings under Subpan G, but held
out the possibility that such action might be taken in the future.

The S1aff sought reconsideration of the Board's June 11 order in a prehearing
conference called at Staff's request on June 18, 1992, The Staff denied that
it had conceded the Board's power 1o consolidate the two procecdings and
suggested that Swff counsel’s comments had been misinterpreted. The Board
rejected Staff's request for reconsideration and for a stay of the proceedings
while the Staff sought Commission review. Tr. 161, 167,

The Staff sought Commission review of the Board's consolidation order in a
petition for review filed on June 26, 1992, We decided to take review in our July
2 order and invited the parties, the Presiding Officer, and the Licensing Board
10 offer us their views on the following questions related W the determination
10 consolidate the proceedings:

1. Should the proceeding concerning the denials of the applications for renewal of the
licenses be conducted in accordance with the informal procedures set forth in Subpan 1.7 If
not, what special circumstances of issues warmunt the application of other procedures?

2 1f the proceeding concerning denial of the applications for renewal of the licenses 1
conducted under Subpan L, sh wild the proceeding under Subpant G on the decommissioning
order, wnd/or the proceedings undar Sutgan G on the March and August 1980 orders, be
held s abeyance perding decision i the Subpart | proceeding?

11 the proceeding concerning denial of the applications for renewal of the heonses
it conducted under Subpan G, should that proceeding be consolidated with the proceeding
o0 the order of February 7, 1992, for decommissioning, snd/or the ongoing proceedings
concerning the March and August 1989 orders? In panicular, 10 what extent are the same
mtereses affected and the same questions mised in these proceedings?



1. ANALYSIS

A.  The Propriety of Commission Review

At the outset we note Licensees' suggestion that we should have awaited
their response 0 the Swaff's petiion for review before we decided 1o siep
into this matter. Although the Licensees do not claim that they were in any
way prejudiced by our action, they suggest that we would have had a greater
appreciation of the “painstaking effort” undenaken by the Licensing Board
to unravel the knotted strands of the Safety Light proceedings® Moreover,
Licensces suggest that Staff omitted any discussion from its petition of the
“careful and methodical process” that the Licensing Board undertook 1o arrive
at its decision and for that reason alone Swff's petition should be denied.*

Although we could have waited 10 consider a response from Licensees 1o
Stall's petition before acting, we were not required 1 do so. Even in the
absence of & petition for review, the Commission relains its supervisory power
over adjudications (0 step in al any stage of a proceeding and decide a matier
iself "¢ In view of the novel question presented by the Licensing Board's and
Presiding Officer’s assertion of authority 1o consolidate the two proceedings
and in the interest of reaching an expeditious resolution of the issue, we granted
review. Because our July 2 order merely decided that the 'ssuc was worthy of
our consideration, Licensees have been afforded a full opportunity 10 have their
views heard on the substantive issues.

We are mindful of Licenseos' caution that we exercise our interlocutory
review wuthority sparingly, lest we discourage responsible actions by presiding
officers or licensing boards in managing our proceedings. We certainly do not
leap forward to scrutinize every interlocutory directive or procedural order of
the presiding officers or boards, but adhere as a general rule to the stringent
standards for interlocutory review which are codified in 10 CFR. §2.786(g)
(1992).""  Nonethe'ess, no matler how otherwise sensible or thoughtful the
actions of a licensing board or presiding officer may be, we do no harm 1o

¥ Response of USR Indusines, Inc., and Safety Light Corpomstion 10 the Nuclear Regulatory Commission's Ji'y
2, 1992 Order ot 3.5 (July 11, 1992) (horeinafier [icensees’ Resporse). Sufl asks that we gramt leave under 10
CER §27560)03) (1992) w0 consider Sull's views fled in response W Licensees’ opposition o ils petition for
review NRC Swff's Roply 0 Response of USR Industnes, @o, at 3 nd Onr Joave s not required, because our
July 2 urder iself permitied # reply o Licansees’ filing

¥ Licansees’ Reaponse a1 8. We see no meni 1o Licensees’ suggestion that Sialf omitied significant infoemation
froen i petition ur thet Swff olherwise axceaded the bounds of sdvocacy n i petition. Swff's petition makes
faur reference 1o the events that ultimately precipitated i petition. 1o any event, we have access (o the dockal of
thiz proceading and are well aware of the filings and arders that proceded owr sction

W50 CFR §§2718(1), 2786(a), 2 1209(d) (1992, se¢ Ohiv Edison Co. (Perry Nuclear Power Plast, Unis 1),
CLI91-18, 34 NRC 269 (1991), reconnderation denied, C11.92.6, 15 NRC 86 (1992). Public Service Co. of
New Hampakire (Seatwook Swion, Unita | and 2), CLI90.3, 31 NRC 219, 229 (19%))

Y See Safety Light Corp. (Bloemshurg Sie Deconamination), CLI92.9, 35 NRC 156, 158 (1992), Portund
General Elacone Co. (Pebble Springs Nuclear Plant, Unis | and 2), CLL76-26, 4 NRC 608 (1976),
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the orderly conduct of adjudicatory proceedings by intervening 10 remove doubt
as 10 the proper resolution of an unusual or novel question or 10 cure an error,
particularly when the issue bears on the underlying authority of the presiding
officer of licensing board (0 ke acuon in a proceeding,

Although our supervisory power extends to circumstances that do nol meel
the standards for review under 10 CER, § 2.786(b)4) and (g), our decision
o take review in this case fully satisfies those standards. In view of the
unprecedented nature of the consolidation which arguably exceeded the bounds
of the Licensing Board's and Presiding Officer’s delegated authority, we believe
that a substantial and important jurisdictional question has been raised. ' As has
been repeated many times in NRC proceedings, licensing boards and presiding
officers possess only the powers granied 10 them by regulation or Commission
order.”” The consolidation order certainly affected the license denial proceeding
in a pervasive and unusual manner by converting it from a Subpart L proceeding
into a Subpart G proceeding '

B.  Authority 10 Consolidate Subpart G and Subpart L Proceedings

For the reasons that follow, we believe that the Licensing Board and the
Presiding Officer exceeded their powers in the June 11 order.  Under the
Commission's regulations, a hearing on the denial of a materials license is
ordinarily governed by the informal hearing procedures in Subpart L of 10C.FR.
Part 2; hearings on section 2.202 orders are governed by the trial-type procedures
set forth in Subpant G. 10 CFR, §§2.700, 2.1201 (1992). The Licensees did not
indicate in their hearing requests the procedures that they expected 10 be applied
in any hearing nor did they express a preference for procedures.'® The Licensing
Board in its June 1 order and the Chicl Administrative Judge in his June 9 order
correctly construed sections 2.700 and 2.1201 in determining that the hearing on
the license denial is governed by Subpart L and that the hearing on the Staff's
contingent decontamination order is governed by Subpart G. The terms of those
regulations leave little doubt as to their applicability (o the proceedings on those
respective actions,'®

1 See 10 CHR § 278600 4H0), (i) (1992)

1 See, 0.g., Public Service Co. of Indiana (Mattile 11l Nuciear Genersting Sutian, Units | and 2). ALAB316,
3 NRC 167, 12071 (197

W see 10 CFR § 2786002 (1992)

15U der Subpant |, o Licenser may seek the application of procedures other than Subpart | when & Searing request
is made. 10 CFR §21208(0) (1992)

16 Saff doas nox raise on review fis earlior srgument that the conungen arder, hecause it “flowed” from ihe license
denia’ could be handled under Subpan L Although the sswhlishment of the decommussioning orilena might have
been handled by some oher procediral means, Swfl chase 1o mmpnwe the reguirements through an enfarcement
enier under 10 CF R §2.202 [1992) and mlied specifically an Subpan G procedures on inlervention in its nnder
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However, the subsequent consolidation of the license denial and the decon-
tamitiation order proceedings does not appear 10 be consistent ¢ wh the governing
regulations. The Licensing Board and Presiding Officer rely on 10
CFR §2.716 (1992) as & rule of general applicability in Subpan G which
authorized them (o consolidate the two proceedings.'” Although Subpant G pro-
cedures vaay be generally applicable (o types of proceedings other than rulemak-
ing, application of Subpart G caust be determined in the context of the special
rules that are applied 10 other procoedings. Moreover, in any conflict between
@ gencral rule in Subpart G and a special rule in another subpart, the special
rule governs."

We agree with the Licensing Board and Presiding Officer (and Licensees
who make a similar argument) that the concept of consolidation of proceedings
embodied in section 2.716 is not in usell inconsistent with Subpart L proce-
dures, The critical inguiry is, however, whether consolidation of @ Subpart L
proceeding with a Subpart G proceeding can be effecied without the Commis-
sion's authorization. In Subpart L proceedings, presiding officers are limited
using the procedures in that subpart unless they recommend and receive Com-
mission approval for the application of other procedures. 10 CFR. §2.1208(k)
(1992).% In this case, the consulidation order converts the Subpan L proceeding
into one governed by the procedures of Subpant G. Thus, absent Commission
authorization, the Licensing Board's and the Presiding Officer’s consolidation of
the proceedings evades the provisions of the specific rule in section 2.1209(k).
Although consolidation may be an appropriate step, Commission authorization
for consolidation 15 required 1o ensure that the proper effect is given 10 the
limitation on the application of other hearing procedures specified in section
2.1209(k).

€. Whether Consolidation Should Be Authorized

In its July 17 memorandum issued in response (o our order Laking review, the
Licensing Board and the Presiding Officer elaborated upon their reasons for con-
solidating the license denial proceeding with the proceeding on the contingent

TLRPU2 16A, %6 NRC 18, 20 0 6 (1992

WiocrR §22 a9

W0 CFR §23 (1992

% We renersied in a 1990 nilemak ing the necossity of oblaining Cormemission approval for use of her procedisees
Infoemal Headng Procedures for Noclear Reactor Opersior Licensing Adjudicatons, 85 Fed Reg MIOI “l(u
(Sepe. 7, 1000} lumnlmmnmmmmll!nwmm A &
concerming receipt and | ‘lwmmmuMwhhlpaOa\l\ﬂSﬁfmy
bmnmm&nwnmhmu‘u-dwtbummmmdwmmwymml
in our view, (his exveplion undenwores the genoral rile in seotion 2 | 200() otherwise mequiring Cammission
approval of aliemative procedures
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order ™ In their view, the proceedings share a common factual setting and
involve common, unresolved, and novel tssues concerming personal jurisdicuon
over USR Industries and its subsidiaries, Consolidation will avoid, they believe,
duplicative hearings that would squander the Licensees’ limited resourves that
would otherwise be available for stte remediation.

The Licensing Board and the Presiding Officer are also concerned that the
doctrine of collateral estoppel may be inapplicable between the two proceedings
if the license denial proceeds under Subpart L because of the potential absence
of a “mutuality of quality and extensiveness of procedures” between informal
proceedings under Subpart L and formal proceedings under Subpant G By
consolidating the proceedings under Subpant G, they believe they can avoid
this potential problem and the concomitant risk and expense of having 1o try
some issues twice with possibly dacoisistent results. The Board and Presiding
Officer also suggest that their action avoids the litigative risk over the propriety
of applying Subpart L procedures o ihe Siaff's denial action when that action
could also be characierized as a license revocation or other enforcement action
subject 10 Subpart G. LBP-92-16A, supra, 36 NRC at 21 n.10,

The Licensees give a number of reasons why they believe the proceedings
should be consolidated and conducted in accordance with Subpart G procedures.
Response o Tuly 2, 1992 Order at 8-12. Severai of these are premised on
a perceived common factual basis for the license denial and the contingent
order as well as asserted overlap of interrelationship of issues in the denial
and contingent order proceedings and the “OM” proceeding on the 1989 orders.
The Licensees emphasize in particular the potential interrelationship between the
funding requirements for decommissioning under one of the 1989 orders and
their alleged failure 10 meet the funding obligations under 10 CFR. § 3035
(1992) which led to Staff's desital of license renewal, The Licensees also see
potentially common issues related (o the decommissioning requirements and
standards imposed by the 1989 order and the 1992 contingent order ™

The Licensees also suggest that Subpart G procedures should apply to the
license denial proceeding to permit them o explore the possibility of arbitrary
and dilatory action by the Staff in handling the license renewal applicauons as
well as the application of rules in agreement stales compatible with 10 CFR,

PULBP92 16A, supra. 36 NRC & 2021, The Board and Prosiding Officer saie hat they did nt expiasn i detai
i their July 11 order their masons o i g he dings hecause they believed that Sialf counsel had
conceded their suthority 0 do s, nynbvum-. the nead o pve o detaled eaposition of their rationale 14

CELI
"uun 09, citing Parkiune Masiery Co v Shore, 439 US 322, 331 018 (1979

B s, i respanse 1o the Commussion’s queston, the Licensees believe that all pending procesdings involving
Safely Light's operstions should be consolidated, & siep thal the Licensing Board and the Prouding Officer did
d take
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§30.35 (1992)* The Licensees do little to explain why these issues, o the
extent they may be litigable, require application of Subpart G procedures.

Stall insists that the license dental should not be consolidated with any of the
other proceedings but should be handled under Subpant L procedures, In Swafl's
view the license denial involves the discrete issue, primarily legal in nature,
of the Licensees’ compliance with section 3035, which can be judged on the
basis of the documents submitied by the Licensees and any other documents
relevant 1o Staff's review and determination 10 deny the applications, Subpart L
is particularly well suited, Staff maintains, 10 the resolution of matlers that can
rest on review of a written record. With the exception of jurisdictional guestions,
Staff dispuies that the denial proceeding concerns substantially the same issues
as the contingent order proceeding or the “OM” proceeding. Staff asserts that the
substantive issues involved in the contingent order do not involve any question
as 10 Licensees' compliance with section 3035, Moreover, Stafl maintains
that the funding requirements under the 1989 order are not substanually related
1o compliance with section 30.35. In Swff's view, the Licensces' contentions
concerning dilatory and arbitrary conduct on the part of the Swaff and un.air
application of section 3035, even if they present litigahle mauters, do not
inherently require application of Subpart G procedures.  As (o the collateral
estoppel effect of a decision reached under Subpan L o a Subpant G proceeding,
Staff suggests that the Board and Presiding Officer can avoid the guestion
by proceeding with the resolution of the jurisdictional matiers in the "OM”
proceeding under Subpart G and then applying that decision 1 the Subpan L
denial proceeding.

Having considered the views of the Licensing Board and the Presiding Of-
ficer and the positions of the parties, the Commission has decided o adhere o
our general practice of deferring o the Licensing Board's judgment on consol-
idation ¢f proceedings, absent “the most unusual circums.ances.™  Although
consolidation may not be the only way of dealing with some of the thorny prob-
lems posed by these proceedings, the Licensing Board and Presiding Officer
base¢ their decision on factors that are well within the traditional grounds for
consohidating proceedings:  1.e,, the similarity of issues in the proceedings, the
commonality of litgants, and the convenience and saving of time or expense.’®
Accondingly, we consent (0 the consolidation of the license denial proceeding
and the proceeding on the contingent decommissioning order.

| scenwoces’ Response s 1012

B pebbie Springs, CL176-26, supra, 4 NRC a 609, ser alto Alabama Power Co. (Alas R Banon Nuclear Plani,
Units 1, 2, 3, and 4; Joseph M. Farley Nuclear Plant, Units | and 2), CL1-75.12, 2 NRC 173 (1978)

3 prsladeiphia Elecine Co. (Peach Bottom Atamic Power Sution, Uniss 2 and 33, ALAB-540, 9 NRC 425, 434
(asm)
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In reaching owr decision, we do not mean to imply that we believe Subpuart
L. procedures are inadequate 10 resolve the issues beanng on the license denial.
Even if Licensoes' charges of dilatory conduct by the Staff or discriminatory
application of section 30.35 are liigable, nothing in the Licensees’ submittal
convinces us that the issues in the denial proceeding inherently demand the ap-
plication of hearing procedures beyond that afforded in Subpart 1.¥7 Moreover,
the possibility that the Staff, rather than denying renewed licenses, could have
issucd an enforcement action under Subpart B of 10 CFR. Part 2 on the basis
of Licensees' alleged violation of section 30.35 does not require application
of Subpart G procadures in the denial proceeding® 11 that were so, virually
no license renewal proceeding could be heard under Subpart L, because the
fundamental question in any licensing case is whether the applicant meets the
requirements of the governing statute and regulations. Subpart L is not inher-
ently inadequate 1o satisfy the hearing reguirements of the Atomic Energy Act
or due process in determining such issues. See City of West Chicago v. NRC,
701 F.2d 632 (7th Cir, 1983).

Our decision is based instead on the potential commonality of issues in the
vanous Safery Light proceedings as well as the additional complications that
may arise if we insist that the issues be resolved on two different procedural
tracks,  Although it is difficult 10 pinpoint at this carly stage precisc arcas
of overlap between the license denial and contingent order proceedings, the
Licensing Board's and Presiding Officer’s perception that such overlap is likely
is difficult 10 dismiss without committing ourselves 1o a far closer examination
of the issucs than we are prepared to undertake at this tme *

We are not prepared 1o hold that a lack of mutuality of procedure exists
between Subpant L and Subpart G which would preclude the Commission from
giving collateral estoppel effect in Subpart G proceedings 10 prior decisions in
Subpart L proceedings. However, we recognize that consolidation of proceed-
ings here and the consequent conversion of the license denial proceeding into
a Subpart G proceeding would certainly cvoid the need (o litigate the applica-
tion of the collaleral estoppel doctrine. In this sense, consolidation will avoid
neediess liigation in the interest of reaching a decision on the more important
issues in these proceedings.

On halance, if we were 10 insist under these extraordinary circumstances on
the application of Subpant L procedures 10 the license demial proceeding, we

¥ | jcerwoes made Little more than bald that Subpen G p durns were necessary o sddnss the issues

Licenaoes’ Reapanse (o July 2, 1992 Order @ 10-12,

 See LBP 92 16A, sigra, 36 NRC a1 21 510

”Thmh,thd.mdnnH-M(Xﬁmmua\wmmm;ummuaulmmmmw-ll

peniding proveedings  With rexpect 1o the license denial and the “"OM" proceeding, we note that there & sharp
hetwoen Sufl and Licensees oves the rele of e | " funding f 10

one of the 1989 arden W the SwafT's hasis for derval of the renewal Licenses
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might well undermine the principles of simplicity #.d efficiency that led us W
the adoption of Subpant L in the first instance. A decision 1o sever the pro-
ceedings would not end the haggling over the proper application of procedures
10 particular issues in these proceedings of the desirability of additional proce-
dures. In these unusual circumstances, the avoidance of additional procedural
complications outweighs any added burden thay application of Subpart G might
impose. We are concerned that the resources available for site remediation not
be consumed by unnecessary litigation costs.

We note Staff's concern that consolidation of the proceedings may postpone
a decision on some issues that could be decided in advance of others, Our
impression is that the Licensing Board s working hard (0 sort out the issues
in the various Safery Light proceedings (o ensure their timely and rational
resolution. We encourage the Licensing Board (o use the 0ols at its disposal,
¢.¢.. reasonable limits on discovery and use of sumimary disposition, 10 expedite
the resolution of these proceedings with due regard to the rights of the parties,
We leave to the Licensing Board's sound discretion whether formal consolidation
of the “OM" proceeding with these proceedings is appropriate 1o ensure a prompt
and just resolution of the issues.

IV, CONCLUSION

For the reasons stated in this order, we reverse the Licensing Board's and
Presiding Officer's order of June 11, 1992, insofar as it consolidated the license
denial and the contingent decommissioning order proceedings without prior
Commission authorization, However, we now authonize consolidation of these

for the reasons stated in this order.

IT 1S SO ORDERED.

For the Commission®

SAMUEL J. CHILK
Secretary of the Commission

Dated at Rockville, M. ryland,
this 12th day of August 1992,

W Commissioners Rogers and Cuttiss were not peesens for the affirmaiion of this order 1f they had heen present,
they woutld have affirmed i
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Cite as 36 NRC 93 (1992) LBP-92-18

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Belore Administrative Judges:

Ivan W. Smith, Chairman
Dr. Marry Foreman
Thomas D. Murphy

In the Matter of Docket No, 030-31756-EA
(ASLBP No. 92-656-01-EA)

(EA 91-154)

(Byproduct Material License

No. 34-26201-01)

RANDALL C. OREM, D.O. August 6, 1902

MEMORANDUM AND ORDER
(Approving Settlement Agreement
and Terminating Proceeding)

On July 28, 1992, the parties to this enforcement proceeding, the NRC Suall
and Randall C. Orem, D.O., filed with the Atomic Safety and Licensing Board
(1) & Sewlement Agreement that has been accepted and signed by both parties
and (2) a joint motion requesting the Board's approval of the Agreement and
entry of an order lerminating this proceeding, together with a proposed Order,
The Board has reviewed the Setdement Agreement under 10 CFR, §2.203
10 dewermine whether approval of the Settlement Agreement and consequent
termination of this proceeding is in the public interest. Based upon its review,
the Board is satisfied that approval of the Settlement Agreement and lermination
of this pioceeding based thereon are in the public interest.

Accordingly, the Board approves the Settlement Agreement attached herelo
and, pursuant to sections 81 and 101 of the Atomic Energy Act of 1954, as






ATTACHMENT

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

in the Matter of Docket No, 030-31768-EA
(ASLBP No. 92-656-01-EA)
(EA 91.154)
RANDALL C. OREM, D.O.
(Byproduct Material License
No. 34-26201-01)

SETTLEMENT AGREEMENT

Randall C. Orem, D.O,, was the holder of Byproduct Material License No, 34.
26201-01 (license) issued pursuant 10 Parts 30 and 35 of the Commission’s reg-
ulations. The license authorized the possession and use of radiopharmaceuticals
in nuclear medical activities, On November 29, 1991, the NRC Suaff (Staff)
issued an Order Revoking License (Effective Immediately) 1o Dr. Orem. 56
Fed. Reg, 63,986 (Dec. 6, 1991), Dr, Orem requested a hearing on that order
on December 3, 1991,

An Atomic Safety and Licensing Board (Board) was designated on January
6, 1992 (57 Fed. Reg. 1285 (Jan, 13, 1992)), and a prehearing conference was
held, wlephonically, on January 29, 1992, At that conference, the pending
Office of Investigation's (O) investigation was discussed. It was explained w
Dr. Orem’s attorney that additional enforcement sanctions could be imposed or
a referral 0 the Department of Justice could be made based on the outcome of
the investigation, Tr. B-14. As a result of that discussion, Dr, Orem filed, on
February 27, 1992, “Motion for Adjournment of Hearing.” The Swaff did not
oppose Dr. Orem's Motion.

On March 19, 1992, the Board issued “Memorandum and Order (Ruling upon
Dr. Orem's Motion 10 Adjourn Hearing)." In that Order, the Board granted the
motion, in part. The Board stated that “{t}his proceeding is hereby continued
until the completion of the Ol investigaton or until July 1, 1992, whichever
is carlier.,” Order at 2. The Board also requested the Swaff 1o file a status
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report on the Ol investigation by June 15, 1992 Jd On June 15, 1992, the
Staff filed “Status Report,” indicating that the best estimate for the compleuon
of the Ol investigation would be the end of August or carly Sepiember 1992,
Subsequently, the Staff filed “Supplemental Status Repon™ on July 1, 1992, In
that report, the Staff stated that O1 had completed all the necessary fickd work
for the O investigation, although the actual report was not yet completed. The
NRC decided not o take any further action against Dr. Orem,

After discussions between the Staff and Dr. Orem, the parties agree that it is
in the public interest 1o terminate this proceeding without further litigation and
agree 1o the following terms and conditions:

i

2

i

Upon Licensing Board approval of the Setlement Agreement, Dr.
Orem's request for a hearing dated December 3, 1991, is withdrawn.
Upon Licensing Board approval of the Settlement Agreement, the
Order Revokang License, dated November 29, 1991, is withdrawn,
Upon Licensing Beard approval of the Settlement Agreement, Dr.
Orem's license is terminated. In agreeing 1o the termination of his
license, Dr. Orem does not admit Lo any wrongdoing or violation of
federal statutes and regulations,

The NRC Staff agrees that none of the facts associated with this
proceeding will be held against him in the event Dr. Orem submits
another application for a specific license on his own behall or a
license amendment application is submitted to name Dr. Orem as an
authorized user. If such application is in compliance with the Alomic
Energy Act and the Commission’s regulations, such application shall
be granted.

The Staff and Dr. Orem shall jointly move the Atomic Salety and
Licensing Board for an Order approving this Settlement Agreement
and terminating this proceeding.



6. This agreement shall become effective upon approval by the Licensing
Board,

FOR THE NUCLEAR
REGULATORY COMMISSION

Marian L. Zobler
Counsel for NRC Staft

FOR RANDALL C. OREM, D.O,

Georgeue J. Siegel
Counsel for Randall C, Orem, DO,

Dated July 28, 1992




Cite as 36 NRC 98 (1992) LBP.9219

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Belore Administrat've Judges:

Marshall E. Miller, Chairman
Charles Bechhoefer
G. Paul Bollwerk, lil

in the Matter of Docket Nos. 50-440-A
50-346-A
(ASL3P No. 91-64401-A)
(Suspension of Antitrust
Cor “'tions)
(Facility Operating Licenses
Nos. NPF-58, NPF-3)
OHIO EDISON COMPANY
(Perry Nuclear Power Plant,
Unit 1)
CLEVELAND ELECTRIC ILLUMINATING
COMPANY and
TOLEDO EDISON COMPANY
(Perry Nuclear Power Plant,
Unit 1; Davis-Besse Nuclear
Power Statlon, Unit 1) August 6, 1982

In this Memorandum and Order, the Licensing Board grants a late intervention
petition.  The Board concludes that (1) recent developments have cured a
previously identified deficiency in the Petitioner’s standing (o intervene in the
proceeding, and (2) a balancing of the five factors set forth in 10 CFR.
§ 2.714(@)(1X1)-(v) goveaning late intervention favors granting the Petitioner
party status

98



ATOMIC ENERGY ACT:  STANDING TO INTERVENE
(INJURY IN FACT)

RULES OF PRACTICE:  STANDING TO INTERVENE
(INJURY IN FACT)

A municipal ordinance that makes provisions for all the elements essential
to carrying out the construcuon, operation, and maintenance of & municipal
clectrical system demonstrates that the enacting municipality's interest in the
proceeding as a customer and competitor of a utiiity applying for suspension of
its facility's operating license antitrust conditions is tangible enough (o afford
the municipality standing.

ATOMIC ENERGY ACT:  STANDING TO INTERVENE
(ZONE O INTEREST(S)

RULES OF PRACTICE:  STANDING TO INTERVENE
(ZONE OF INTEREST(S)

Although a municipality's electrical systom is in its incipient stage, the
municipality's indication that it uitimately may wish (© invoke the protection
afforded by operating liccnse antivrust conditions imposed pursuant to section
108 of the Atomic Energy Act (AEA), 42 US.C. §2135, makes its expressed
interest in preserving those antitrust provisions one that falls within the “zone
of interests” created by AEA section 108,

RULES OF PRACTICE:  INTERVENTION PETITION(S) (GOOD
CAUSE FOR LATE FILING)

In the 10 CFR. §2.714(a)(1) five-factor balancing test governing late inter-
vention, the first factor of “{glood cause, if any, for failure to file on time" 1§
imporant because, in the absence of “good cause,” there generally must be a
compelling showing regarding the other four factors, See LBP-91-38, 34 NRC
229, 249 & n.60 (1991).

RULES OF PRACTICE: INTERVENTION PETITION(S) (GOOD
CAUSE FOR LATE FILING)

Bearing in mind the Appeal Boari's observation thal “newly acquired”
stand.ag is generally unsuitable as a basis for “good cause," Carolina Power
and Light Co. (Shearon Harris Nuclear Power Plant, Units 1-4), ALAB-526,
9 NRC 122, 124 (1979), the act of an independent utility occurring afler the
filing deadline that, only consequently, has the effect of affording standing is not



50 unmeritorious as 10 permit intervention only upon a substantially enhanced
showing on the orhar late intervention faclors.

RULES OF PRACTICE: INTERVENTION PETITION(S) (GOOD
CAUSE FOR LATE FILING)

In determining whether “good cause™ exisis for a late-filed intervention
petition, the significance o be placed on the amount of delay “will generally
hinge upon the posture of the proceeding at the ume the fctition surfaces.”
Washington Public Power Supply System (WPPSS Nuclear Project No. 3),
ALAB-747, 18 NRC 1167, 1173 (1983).

RULES OF PRACTICE: UNTIMELY INTERVENTION PETITION(S)
(AVAILABILITY OF OTHER MEAMNS TO PROTECT PETITIONER'S
INTEREST(S))

“ITihe distinctive nature of the Commission's authority to consider and
address e validity of the antitrust conditions it imposed leads us to agree
with [the Petitioner] that no other forum or means now available can provide
equivalent protection for its interest in seeing that the existing license conditions
are maintained.” LBP-91-38, 34 NRC at 247.

RULES OF PRACTICE: UNTIMELY INTERVENTION PETITION(S)
(ADEQUACY OF EXISTING REPRESENTATION)

Challenge 10 a late intervention petition that seeks 1o equate the duplication of
issues with a similarity of the existing participants’ interests is misdirecied. See
Duke Power Co. (Amendment 10 Materals License SNM-1773 — Transportation
of Spent Fuel from Oconee Nuclear Station for Storage at McGuire Nuclear
Station), ALAB-528, 9 NRC 146, 150 (1979). Rather, the question is, given the
matiers at issue, will the existing parties effec.vely represent the Peuiioner's
interests relative o those matters.

RULES OF PRACTICE: UNTIMELY INTERVENTION PETITION(S)
(ADFEQUACY OF EXISTING REPRESENTATION)

Argument that a Petitioner's interests can be adequately represented by the
existing parties because its witnesses would be available o those parties fails
1o afford preper recognition to the value of participational rights enjoyed by a
party, including conducting cross-examinaion. See Duke Power Co., ALAB-
S28, supra, 9 NRC at 150 & n.7.
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RULES OF PRACTICH UNTIMELY INTERVENTION PETITIONI(S
BROADENING OF ISSUES OR DELAY

MEMORANDUM AND ORDER

Granting City of Brook Park

Motion for Late Intervention




interest in inlerconnection access, wholesale power sale, and wheeling services
now available under the antitrust conditions in the Perry license.  We also
noted Brook Park's admission thal, despite various feasibility studies, it had not
yet reached a decision 10 institute a municipal electrical system. Referring 10
counsel's statement during the prehearing corference that the citizens of Brook
Park would vote in the near future on amending the city charter to establish a
municipal electrical system, we declared:

If they do so, Brook Park’s stake in this procesding then will cease 10 be provisional and
it will hecome subject 1 the same concrete injury in fact that could accrue W [intervenors
Cay of ] Cleveland or [American Municipal Power-Ohio, Inc.] as a result of a detennination
in this proceeding in favor of licensees. At present, however, the abstract, hypothetical
nature of the injury 1o Brook Park is insufficient to establish its standing o intervene i this
proceeding.

LBP-91-38, 34 NRC at 252 (footnote omiued). This, we coincluded, was
dispositive of its intervention request.'

Thereafter, the parties to this proceeding submitied summary disposition
motions addressing what has been identified as the “bedrock legal™ issue,’ a
process that culminated in a June 10, 1992 oral argument on the pending
motions. Al the conclusion of that argument, counsel for Brook Park came
forward and advised the Board that the city had recently enacte s an ordinance
establishing a municipal electrical system; as a consequence, Brook Park. again
intended to seck late intervention. See Tr. 446-47. Subsequently, on June 1§,
1992, Brook Park filed an “amended” late intervention petition in which it secks
either “of right" or discretionary intervention. See Amended Petition of [Brook
Park] for Leave W Intervene Out of Time (Junc 15, 1992) [hereinafter Brook
Park Amended Petition]. In their joint response, the Applicants oppose any
grant of panty status 1o Brook Park. See Applicants’ Answer in Opposition 0
the Amended Petition of [Brook Park] for Leave to Intervene Out of Time (June

Uln addition, we observad that Brook Park's request was lacking under a balancing of the five late intervention
factons specilied in section 2.714(a)(1). We made particular nete of s fallure w make a showing about the legal or
technical expenence it might bang 1o the proceading, therehy demonstrating il compliance with late inervention
factor three — the extent 0 which its particip~tion will assict in developing » sound record. See LBP-91-38, 34
NRC at 252 Moreover, citing the reasons slready expressed for denying ' request for intervertion as of nght,
we concluded that discretionary mtervention was not appropiate for Brook Pak. See id st 252 03
% Aw framed by the parties in a November 7, 1981 letier o the Board, the “bedrock” legal issue is as follows
Is the Commission without authotity as & matter of aw under section 105 of the Atomic Energy Act w
retain the antivrurt License conditions contained in an operating lcense If It finds that the actual cost of
eleaincity from the licensed nuclear power plant (s hugher than the cosi of elestacity from alternative
sources, all as appropriately measured and compared
That issue, along with the question of whether the ductnines of res judicata, collatersl estoppel, laches, or law of
the case har the Applicas's’ antitrust licemse condition suspension requests, s currently under considersiinn by
the Board. 1f we deade, a4 the Applicants’ assert, (hat the Commission has no authonty n such an instance, then
mmmMmummdemmthamm'mmmd
exacty whit are the actual casts of electrieity for the Applicants’ facil and
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establish a municipal electric utility owned and operated by" Brook Park. Brook
Park Amended Petition, Exh. A at 1 (Brook Park, Oluo, Ordinance No. 7711+
1992, preamble (Apr. 21, 1992)). Thereafter, in section 1 the legislation ordains
that Brook Park “shall proceed 1o acquire, consiruct, own, lease, and operate . . .
a public electric wtility . . . . /d. (Brook Park, Ohio, Ordinance No, 7711-
1992, § 1). Further, under the ordinance the Mayor of Brook Park is “authorized
and directed” 0 perforin the “activities necessary” to implement secuon 1,
including developing plans for the establishment, operation, and mainienance
of a municipal powar system. /d. at 1-2 (Brook Park, Ohio, Ordinance No.
7711-1992, §3). In addition, the ordinance states that “funding for avquisition,
construction and improvement” of the power system “shall be obtained™ by
issuing, to the maximum extent possible, “self-supporting obligations™ of the
city and that, prior to issuance of such obligations, city “moneys in its general
fund or other available funds™ may be used to “pay any costs of acquinng,
constructing, equipping and operating” the municipal power system. /d at 2
(Brook Park, Ohio, Ordinance No. 7711-1992, §§4-5).

There undoubtedly is much to be done before Brook Park has a fully
operational municipal electrical system. Nonetheless, in light of the ordinance,
i is reasonable 0 conclude that Brook Park has made a firm commitment
10 develop a municipal electrical system. The Applicants’ suggestons Lo
the contrary notwithstanding, the ordinance makes provisions .or all elements
essential to carrying out the construction, operation, and maintenance of that
system. We thus have no difficulty concluding that Brook Park's interest in this
proceeding as a customer and competitor of applicant CEl now is sufliciently
tangible to afford it standing. Additionally, while the electrical system presently
is in an incipient stage, Brook Park has indicated that it ultimately may wish to
invoke the protections afforded by the exisung antitrust conditions in the Perry
and Davis-Besse licenses imposed pursuant o section 105 of the Atomic Energy
Act (AEA), 42 US.C. §2135. This makes its expressed interest in preserving
those provisions one that talls within the “zone of interests” created by AEA
section 105. Accordingly, with its municipal electrical system program now
tirmly in place, Brook Park is able to fulfill both prongs of the recognized
judicial standard and establish iis standing to intervene in this proceading.

B. Of course, at this point in the proceeding, having standing is not enough
to gain party status for Brook Park. As Brook Park recognizes, because its
request comes after the deadline for filing intervention petitions, it must establish
its right to intervene under a balancing of the additional factors set forth in
section 2.714(a)1) to govern late-filed intervention, We review those factors
seriatim.
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1. Good Cause for Late Filing

To establish its case for late intervention under the first factor — whether
good causc exists for the Petdoner’s failure to file on ime¢ —— Brook Park
argues that good cause for its failure to file within the ume specified in the
May 1992 notice of opportunity for hearing lies in its lack of standing to
atain party status, a deticiency that was only recently rectified. See Brook
Park Amended Petition at 13-14. The Swaff disagrees. Referencing the Appeal
Board's cbservation in Carolina Power and Light Co. (Shearon Harris Nucicar
Power Plant, Units 14), ALAB-526, 9 NRC 122, 124 (1979), that “[i)f newly
acquired standing (or organizational exisience) were sufficient of itself 1o jusufy
permitting belated intervention, the necessary consequence would be that partues
to the proceeding would never be determined with certainty until the final curtain
fell,” the Staff declares that the recent creation of Brook Purk’s clectrical system
may not be “good cause” for its failure to file on time. See Stafl’s Answer at
5-6. (Ulimately, however, the Staff finds this not critical by concluding that
a balancing of the other four factors supports intervention) The Applicanis
likewise assert that Brook Park lacks “good cause” for filing late, although for a
different reason. They contend that Brook Park relinquished any “good cause”
argument by waiting 2 months after the adoption of Ordinance No. 7711-1992
before filing its intervention petition. See Applicants’ Answer at 4-6.

As we observed in our prehearing conference order, this first factor is
important because, in the absence of “good cause” there generally must be a
compelling showing regarding the other four factors. See LBP-91-38, 34 NRC
at 246 & n.53. Nonetheless, in the circumstances here, any lack of “good cause”
for the late filing adds only marginally to the showing that must be made under
the other four factors.

Bearing in mind the Appeal Board's observation about the general unsuit-
ability of “newly acquired” standing as a basis for “good cause,” we nonetheless
find that admonition is tempered here by the fact that the occurrence that created
Brook Park’s standing, i.e., the citizen referendum and the passage of the ordi-
nance, had no direct relationship o the prosecution of this proceeding by Brook
Park. This s not, for instance, a case in which the Petitioner seeks to justify its
untimeliness based on its inability to finish chartering the organization created
solely to serve as the vehicle for intervention. See Boston Edison Co, (Pilgnm
Nuclear Power Station, Unit 2), LBP-74-63, 8 AEC 330, 331-32, 335-36, aff 'd.
ALAB-238, 8 AEC 656 (1974). Rather, the city's legislauve authorization of
a municipal electrical system is an act of independent utility that, only conse-
quentially, has the effect of affording it statding in this proceeding. Thus, even
if Staff is correct that Brook Park’s justification for its delay is insufficient o
establish “good cause,” its excuse is not SO unNMEritonous as W permit interven-

105









Brook Park declares, it “is an emerging municipal system, engaged in the
process of exploring and acquiring power supply . . . .7 Brook Park Amended
Petition at 17. Further, as its petition makes clear, Brook Park already has done
studics intended to demonstrate the feasibility and prudence of establishing a
municipal eiectrical system, which undoubtedly included consideration of the
relative costs of different electrical supply sources. Morrover, as it moves
forward 10 obtin @ power supply for the electrical distribution sysiem it has
decided 1o create, the relative costs of different sources no doubt are important
10 Brook Park, thereby mandating that it will have on hand, and can provide,
useful comparative information. And, to the degree that any second phase o
this proceeding invalves the issue of barriers to market entry, and whether there
has been attenuation of those barriers sufficient to suspend the Perry and Davis-
Besse antitrust conditions, the Swff is correct that as a new markel entrant
Brook Park is in a unique position 10 provide evidence relative 10 that question,
We conclude, therefore, that {actor three weighs in favor of permitting the late
intervention of Brook Park.

4. Representation of Petitioner's Inierests by Existing Parties

Brook Park contends with respect to the fourth factor — the exient to which
Petitioner's interests will be represented by existing parties — that no other
party now represents its interests. Its status as a nascent municipal electrical
system is, according to Brook Park, a pivotal factor differentiating its interests
from those now represented by the other intervening utilities,

This is especially so, Brook Park asserts, for the City of Cleveland, Ohio
(Cleveland), tacause, as a large and well-established utility, it Joes not face the
same competitive challenges as Brook Park. Brook Park also maintains that
Cleveland is at least a potential competitor for the supply of a portion of Brook
Park’s power and energy requirements. See Brook Park Amended Petition at
17

Concerning intervenor AMP-Ohio, which represents numerous Ohio munic-
ipal electric companies in acting as a wholesale power supplier, Brook Park
notes that it is not an AMP-Ohio member. In addition, Brook Park contends
that its interests are not represented by AMP-Ohio because, as a wholesale
power supplier, AMP-Ohio does not compete in the retail electric market with
any applicant, as will Brook Park, See id. at 16-17.

Brook Park also declares inapposiie the interests of Alabama Electric Co-
operative (AEC), which we admitted to this proceeding as a discretionary in-
tervenor. See LBP-91-38, 34 NRC at 248-51. According to Brook Park, AEC
is not a competitor in the relevant product and geographic markets previously
established in the Commission's antitrust proceeding relative 1o the Perry and
Davis-Basge facilitics, See Brook Park Amended Petition at 17-18.
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Finally, Brook Park declares that its interests as a parucular beneficiary of the
existing antitrust provisions clearly are differcnt from those represeated by the
Staff and the Department of Justice in carrying out their broad, public-interest
responsibilities. See i4. at 18. Compare LBP-91-38, 34 NRC at 253.

The Applicants vigorously challenge Brook Park's analysis of it interests
vis-a-vis those of the other parties to this proceeding. See Applicants™ Answer
at 7-10, They contend that the status of Cleveland as a “potential competitor”
is irrelevant because it does nothing to differentiate Cleveland from Brook Park
relative 1o the prosecution, in either phase one or phase two of this proceedinig, of
their identical, central position that the existing Perry and Davis-Besse antitrust
conditions should be retained. Indeed, the Applicants assert ‘hat the Staff and
the other intervening parties o the proceeding all champion thi: same central
position and Brook Park has failed 10 show how its legal or factuar positions
diverge from theirs, The Staff, on the other hand, maintains that Brook Park
has shown that it will not occupy the same distribution level as AMP-Ohio,
and may be a customer of AMP-Ohio and Cleveland, thereby establishing a
basis for concluding that its interests may not he adequately represented by the
sxisting parties. See Staff’s Answer at 6-7.

As 1 seoks (o equate the duplication of substantive issues with a similarity of
participants’ interesis, the Applicants’ challenge is misdirected. See Duke Power
Co. (Amendment to Materials License SNM-1773 — Transportation of Spent
Fuel from Oconee Nuclear Station for Storage at McGuire Nuclear Station),
ALAB-528, 9 NRC 146, 150 (1979). Rather, the question is, given the matters
at issue, will the existing parties effectively represent Brook Park’s interests
relative w those matiers.

In this instance, even when addressing the same matlers as exisling inter-
venors, Brook Park’s singular status as an emerging municipal power system, in
conjunction with its position as a possible customer or competitor of AMP-Ohio
and Cleveland, translates into a difference in perspective, and approach, relative
1o those matters.® Moreover, because Brook Park must take this proceeding as
it finds it, see section 1LB.5, infra, the problem suggested by the Applicants,
1., numerous intervenors addressing the same matters, really exists only fo
phase two of this proceeding and may invite the cure of party consolidation,
a remedy we can take up if and when we reach that point. At present, how-
ever, that concern does not merit assigning factor four a negative weight in the
latc-intervention balance.

$ Although the Applicants imply tut Brook Pask’s | can be adequately rep d by 1§ parties
because the city's would be availahie 1o those pa sev Appl " Answer at 716, it has previously
heen recognized that such an argument fails 1o afford proper recognition fo the value of the parucipational rights
enjoyed by parties, including conducting cross-cxamination. See Duke Power Co., ALAB-528, agpra, 9 NRC at
10&n7
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5. Petditioner's Participation as Broadening or Delaying the Proceeding

As has often been noted, late-comers 1o this agency's adjudicalory process
generally must take the proceeding as they find it See, e.g., Long Island Lighting
Co (Shoreham Nuclear Power Station, Unit 1), ALAB-743, 18 NRC 387, 402
(19%3). Nonetheless, the addition of a late-comer brings the possibility that iis
participation will broaden the issues or otherwise slow the proceeding. This
prospect is assessed in the fifth late-filing factor, which quite properly has been
denominated as “of immense importance in the overall balancing process.” /d.

Brook Park contends that its participation will have no appreciable impact
on this proceeding’s completion. Declaring that it accepts the proceeding as it
finds it, with regard to the first phase on the “bedrock” legal issue Brook Park
asks only that, to preserve any appellate rights, it be permitied to file a formal
statement specifying those portions of the arguments already advanced by the
existing parties that it wishes to adopt. Brook Park further declares that if it
becomes necessary 1o advance 10 phase iwo, its evidentiary presentation will not
involve more than two or three witnesses. See Brook Park Amended Petition at
21-22. The Applicants counter by asserting that Brook Park's proposed phase-
one submittal is either worthless, as a mere repetition of the other parties’
positions, or will involve the formulation of new arguments that, by requiring
time for responses, will delay the resolution of the peading summary disposition
motion and, therefore, the proceeding. Further, given Brook Park's expressed
intent to demonstrate how the removal of the existing antitrust conditions
would harm its competitive position, the Applicants characterize Brook Park’s
participation in phase two as either irrelevant to the appropriate subject matter or
as broadening the scope of phase two extraordinarily. See Applicants’ Answer at
13-14. The Staff concludes that Brook Park's willingness to accept the existing
bricfing schedules means that this factor weighs in favor of late intervention.
See Swff’s Answer at 7.

To accept the Applicanis’ argument regarding delay arising from Brook Park’s
participation in phase one would, as a practical matter, stand this factor on
its head. We perceive no basis for penalizing Brook Park for structuring its
participation in such a way as essentially 1o eliminate any delay in the resolution
of the pending motions. As for the Applicants’ concerns aboul phase two, we
are unable to accept its characterization of the burden imposed by Brook Park's
participation because, pending the resolution of the “bedrock™ legal issue, the
final parameters of the issues to be litigated during that heanng have not yet
been specified. This significant factor, therefore, supports late intervention by
Brook Park.
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material received from the Teledyne Wah Chang Company in Albany, Oregon.
The material for the processing test is not natural ore mined for is uranium
content but rather comes from the processing of ore to recover zirconium. It
contains greater than 0.05% recoverable uranium, and UMC intends 10 process
the material for its uranium content at its White Mesa Mill, a licensed facility
in Blanding, Utah. After processing, UMC inteads to dispese of the resulting
tailings at the nill's impoundment. The Statc assens that the NRC is taking
licensing action without first adequately determining whether UMC is actually
engaged in waste disposal of mawerial from the Wah Chang Company instead of
uranium reprocessing as alleged. As an Agreement State, Utlah asserts that it
rather than the NRC, may have jurisdiction over the materials if they are either
low-level waste or source matenia!. Further, the State asserts that the NRC's
amendment action may hinder the Depaniment of Energy's (DOE) responsibility
to assume long-term custodial care of the processed materials. Finally, the State
also expresses a concern over the lack of NRC oversight of UMC's tests and the
characteristics of the materials 1o be processed. The State contends, inver alia,
that a hearing is necessary in order (o resolve the nature of the materials being
processed, the Licensee's intention in processing the maierial, and questions
concerning title to the material,

In opposing the hearing, UMC cites NRC's regulations, 10 CFR.
§ 2.1205(c)(2)(1) and (ii), requiring that a hearing request must be filed within
thirty (30) days after the requestor receives actual notice of a pending applica-
tion of agency action granting the application, or 180 days after agency action
granting the application, whichever is earlier. The Licensee contends that here
the State had much more than 30 days’ knowledge of the license amendment
application prior to filing its hearing request. In support of its posit-n, UMC
references specific meetings it had with State environmental officials to discuss
the application.* In its response, the Staff alleges that the State hud actual notice
of the pending application as early as April 1989.° Because the Presiding Officer
is required under the Commission’s regulations o determine that requests for
hearings are timely filed, we address that issue first.

The applicable regulation, 10 C.ER. § 2,1205(¢)(2), states in its pertinent part
that:

(c) A person other than an applicant shall file a request for a hearing

(2) If a Federal Register notice is nax published in accordance with paragraph (c)X1), the
cartier of —

(i) Thirty (30) days after the requestor receives actual natice of 8 pendmg application or
an agency action granting an application; or

* Umeteo Minerals Corporation, Tuly 16, 1992, at 2
¥ Suff Response at 6.7
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(1) One hundred and eighty (180) days afier agency acton granting an application.

Both UMC and the Staff argue that since the State had actual notice of the
then-pending license application months before the NRC approved and issued the
amendment, a request for hearing was required 1o be filed within 30 days of such
notice. The State rejoins that it was entitled 10 file, as it did, within 30 days of
the agency action granting the license amendment. As tie State does nol appear
to be seriously objecting to the assertion that it had prior notice of the pending
application, the question here is whether 10 C.F.R. § 2.1205(c)(2)(1) provides
for two windows of opportunity rather than one for filing a request for hearing.*
Nothing in either the plain language of the regulation or the underlying Statement
of Consideration militates against an interpretation providing two such windows
of opportunity. There is nothing in the plain language of the regulation Lo support
an opposite conclusion. Indeed, to subscribe o the position advanced by UMC
and the Staff, one must conclude, without more, that the word “earlier” modifies
both a notice of a pending application and notice of an agency action granting the
application as well as the 180-day period set forth in 10 C.F.R. § 2.1205(2)(ii).
Neither party has suggested any basis for such an interpretation, nor can it be
supplied here. As physically structured and grammatically writien, the words
“earlier of " refer w0 and modify the whole of subsection (i) and the whole of
subsection (ii). The modifier “earlier” can neither structurally nor grammaucally
properly modify both components of subsection (i) as well as subsection (ii). To
obtain that result, the regulation would have to be writlen with three subsections
50 that the current first subsection would be split into two separately numbered
subsections and the current second subsection would become a third subsection.
Accordingly, the plain language of section 2.1205(¢)(2)(1) provides two windows
of opportunity for filing a hearing request. As the U.S. Court of Appeals has
suggested, an agency's interprotation of its own rules cannot fly in the face of
the language of the rules themselves. See Union of Concerned Scientists v. NRC,
711 F.2d 370, 381 (1983).

[n support of this conclusion, the commeniary in the Commission’s Statement
of Consideration refers (o the fact that the proposed rule, in section 2.1205(c),
provides that a hearing petition will be considered umely if filed within 30 days
after the petitioner receives actual notice of a licensing action” No rationale is
apparent as to why the Commission would wish o require a person o file a
hearing request at a time, such as is evident here, when ongoing communications
may prevent the necessity for a hearing at all. That expectation would be
extinguished only when the NRC approved the action being opposed by the
State. It is a more reasonable procedure and, in any event, what the plain

“ Suate of Utah's Suppi | Request fox Heanng a1 1 (Aug. 11, 1992)
7 See 84 Fod Reg 8271 (Feb. 28, 1989),
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language of the regulation requires, that when an effort oward resolution fails,
a 30-day period would then ensue for requesting a hearning. Here, the State acted
within this time frame. Thus the State's request for a hearing was umely fi'ed.

Alternatively, even if the State's petition is found untimely, its laleness 1s
excusable under the provisions of 10 C.FR. § 2.1205/k). In the circumstances,
the fact that the State was engaged in discussions with the Swaff, as well as the
Licensee, on the requested license amendment makes the delay in filing an carlier
request for hearing excusable. Also, the current request by the Stall, agreed 1o
by Licensee, 10 delay processing of the material tends o buttress a finding that
a grant of the hearing petition would not result in undue prejudice or injury
to the other participants in the proceeding.® The fact that the proposed license
amendment request was filed over 3-1/; years ago, and no action has ensued W
the present time, also supports & finding that no undue prejudice wov'” result
from the grant of the hearing petition alone.

The applicable regulations also require that the Presiding Officer determine
that the specified areas of concern are germane (o0 the subject matter of the
proceeding and that the requestor meets the judicial standards for standing *
Neither the Licensee nor the Stafl addresses the standing or areas of concern
submitted in the State's petition.'® No serious question can be raised on the
State's standing in this proceeding. Its petition cites issues of jurisdiction over
the materials involved, the proper characteristics of such material, the purpose
for which the materials have beer received, the failure to place proper conditions
on the license amendment, and questions concerning governmental responsibility
for the ultimate custody of the materials, These matters setting forth possible
injuries in fact are within the zone of interests protected by statute and mee!
the standards for standing in Commission proceedings.'' | find that the State
has standing to participate and has set forth arcas of concern germane 10 this

I, REQUEST FOR STAY

In its petition, the State also requests a stay of the license amendment pending
the completion ¢f a hearing. In the Subpart L proceedings, an application for a

$ Presiding Officer Telephone Conference at 6.7 (July 30, 1992)

Y10 CFR §212050

O The Seaft does allege, with supporting ailachments, that substantially identical Utah Swte concerns have
addressed and resolved with notice and of the C poor w e of the | dment
NRC Staff Response 41 8 n 14

1 pyrtiand General Electric Co. (Pebbie Springs Nuclear Plant, Units | and 2), CLI-76:27, 4 NRC 610, 612-13
(1976)
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stay is governed by the provisions of 10 C.FR §2.1263 which incorporates the
traditional four-stay criteria of 10 CFR. § 2788
.. Whether the movant has made a strong showing that it 1s likely ©
prevail on the merits;
2. Whether the movant has shown that it will be irreparably injured
unless a stay is granied;
3. Whether a stay would harin other parties; and
4. Where the public inierest lies.

Under the Commission’s regulations, 10 C.FR. §2.1237(h), the State has
ihe burden of persuasion on these factors. Here, however, the State’s petition
fails even to address the criteria for a stay set forth in the regulation. Although
arguably the third- and fourth-stay criteria might be satisfied by the S ate's
recital of its concerns, the failure 10 address the first two criteria is fatal 1o its
request. Obviously, the public interest would be served in having the question
of jurisdiction finally established. Similarly. the Livensee would not be harmed
by & stay because it has agreed to the Staff’s request 1o delay any materials
processing nntil an effort is made 1o resolve the Stale’s concerns, supra. But
since the State has made no showing that it is likely to prevail on the merits or
that it will be irreparably injured, a stay cannot be granied. The request for a
stay is therefore denied.

Order

For the reasons stated, it is, this Sth day of August 1992, ORDERED:

1. The request for hearing by the State of Utah is granied and the request
for a stay of Amendment 30 to License No. SUA-1358 is denied.

2. A hearing on the License Amendment will be held and the time and other
details concerning the hearing will be published at a future date.

3. Petitions o intervene in this proceeding must be filed within thinty (30)
days of this Order appearing in the Federal legister. The Licensee and Swaff
will have ten (10) days to respond after service of any petition,

4. An appeal from this Order, by parties other than the petitioner, may te
filed with the Commission within ten (10) days of the service of the Order. 10
CF.R. §2.1205(n).

James P. Gleason, Presiding Officer
ADMINISTRATIVE JUDGE

Bethesda, Maryland
August §, 1992
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Cite as 36 NRC 117 (19982) LBP.-82-21

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

G. Paul Bollwerk, lll, Chairman
Dr. James H. Carpenter
Dr. Peter A. Morris

In the Matter of Docket Nos. 50-348-CivP
50-364-CivP
(ASLBP No. 91-626-02-CivP)
ALABAMA POWER COMPANY
(Joseph M. Farley Nuclear Plant,
Units 1 and 2) August 12, 1992

MEMORANDUM AND ORDER
(Approving Settlement Agreement
and Terminating Proceeding)

In this proceeding, Licensee Alabama Power Company (APCo) has chal-
lenged the NRC Staff’s imposition of a $450,000 civil penalty for alleged vi-
olations of the Commission's requirements in 10 C.FR. §50.49 regarding en-
vironmental qualification of electrical equipment important o safety. See 55
Fed. Reg. 35,203 (1990). During 12 days of hearings in February and May
of this year, APCo and the NRC Staff presented numerous witnesses in supporn
of their positions regarding the civil penalty. See Ir. 1-2309. Thereafter, the
Board established a filing scheduie for the parties’ proposed findings of fact and
conclusions of law. See Memorandum and Order (June 1, 1992) (unpublished).
Now, by joint motion dated august 6, 1992, the parties request that we approve
a setement stipulation they have provided and terminate this proceeding prior
10 a merits determination relative to any of the lagal or factual matters at issue.
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B e e e T e mm e e P e

Pursuant 10 section 234 of the Atomic Energy Act of 1954 (AEA), as
amended, 42 US.C. §2282, and 10 CFR. §2.203, we have reviewed the
seitlement agreement o determine whether approval of the agreement and
termination of this proceeding is in the public inerest. On the basis of that
review, and according due weight to the position of the Staff, we have concluded
that the partics’ agreement and the termination of this proceeding are consistent
with the public interest.*

Accordingly, the joint motion of the parties is granted and we approve the
“Settlement Agreement,” which is attached o (not published) and incorporated
by reference in this Memorandum and Order. Further, pursuant o AEA sections
103, 161(b), 161(0), and 191, 42 U.S.C. §§ 2133, 2201(h), 2201(0), 2241, and
10 CF.R, §2.203, the Board terminaies this proceeding.

It is so ORDERED.

THE ATOMIC SAFETY AND
LICENSING BOARD

G. Paul Boliwerk, 11, Chairman
ADMINISTRATIVE JUDGE

James H. Carpenter
ADMINISTRATIVE JUDGE

Peter A. Morris
ADMINISTRATIVE JUDGE

Bethesda, Maryland
August 12, 1992

*Provicusly, we have recognized that sounsel for both paities have displayed 2 laudable spint of cooperstion in
litigating this mutter, see Tr. 131819, 2308, an cbservation that bears repeating in bght of their setlament of this
olherwise vig iy e et 4

¥ L
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Cite as 36 NRC 120 (1992) LBP-82-23

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Refora Administrative Judges:

Charles Bechhoefer, Chairman
Dr. Richard F. Cole
Thomas D. Murphy

In the Matter of Docket No. 50-312-DCOM
(ASLBP No. 92-663-02-DCOM)
(Decommissioning Plan)
(Facllity Operating License
No. DPR-54)
SACRAMENTO MUNICIPAL UTILITY
DISTRICT
(Rancho Seco Nuclear Generating
Statlon) August 20, 1992

In a proceeding concerning a proposed decommissioning plan for a facility,
the Licensing Board rules that, because the single petitioner for intervention
lacks standing W participate, has subiiitied no proposed contentions adequate
for adjudication and, for that reason, also does not warrant discretionary
intervention, the petition should be denied and the proceeding terminated.

RULES OF PRACTICE: INTERVENTION

To participate as a party in an NRC adjudicatory proceeding, a petitioner
must initially demonstrate both that it has standing and has proffered at least
one viable contention. 10 C.F.R. §§ 2.7 14(a)(2) and (d)(1)(iii).
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RULES OF PRACTICE:  STANDING

The Commussion applies contemporancous judicial concepts of standing,
which require a petitioner © demonstrate that (1) it has suffered or will likely
suffer “injury in fact” from the action under review, an injury that would be
redressable by a favorable decision in the proceeding: and (2) the injury falls
within the “zone of interests” at least arguably sought o be protecied by the
statute being enforced.

KULES OF PRACTICE:  STANDING (PLEADING REQUIREMENTS)

In determining whether injury in fact has been adequately set forth, a
Licensing Board is limited 10 assertions actually pleaded by the petitioner; il
may not assume or presume facts not actually pleaded.

RULES OF PRACTICE: SERVICE OF DOCUMENTS

A licensee must serve relevant documents on other parties, not upon petition-
ers for intervention, 10 C.FR. §§2.701, 2.712. Adjudicatory documents filed
by parties responsive 10 or bearing upon intervention petitions must be served
on the petitioners.

RULES OF PRACTICE: INTERVENTION PETITION (GROUP)

An organization may gain standing in two ways: (1) in its own right,
assuming one of its own interests has been or may be adversely affected, or (2)
as a representative of one or more of its members, assuming that such members
otherwise have standing, the interests it seeks o protect are germane 1o the
organization's purposes, and neither the claim asserted nor the reliel requesied
require the individual member's participation in the lawsuit.

RULES OF PRACTICE:  STANDING (PLEADING REQUIREMENTS)

In seeking representational standing, an organization normally must provide
affidavits of members who authorize the organization 1o represent their interests.

RULES OF PRACTICE: STANDING (INJURY IN FACT)

An organization pleading injury to informational interests, such as the failure
to receive information appearing in an environmental impact statement, must
allege explicit environmental harm with a direct impact upon the petitioner. A
generalized claim is not enough.
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RULES OF PRACTICE:  STANDING (INJURY IN FACT)

The presumption of standing for those living or working within S0 miles
of a facility applies only in proceedings involving reactor Construction permits,
operating licenses, or significant amendments thereto, where there is clear impli-
cations for the offsite environment or a clear potential for offsite consequences.
In other situations, a pelitioner must allege some specific injury.

RULES OF PRACTICE:  STANDING (ZONE OF INTERESTS)

Protection of financial interests such as excessive electnc rates or higher fuel
costs is not within the zone of interests protected by the Atomic Energy Act or
the National Environmental Policy Act.

RULES OF PRACTICE:  STANDING (DISCRETIONARY)

The most important criterion for evaluating whether discretionary standing
should be granted is the extent 1o which the participant’s participation may
reasonably be expected o assist in developing a sound record.

RULES OF PRACTICE: COLLATERAL ESTOPPEL

The NRC may apply collateral estoppel principles, where appropriate, Col-
lateral estoppel requires an identity of issues. [t is an equitable doctrine, not
required as a matter of law, that should be applied only with a sensitive regard
for any changed circumstances or the possible existence of some public interest
factors. Alabama Power Co. (Joseph M. Farley Nuclear Plant, Units 1 and 2),
CLI-74-12, 7 AEC 203; ALAB-182, 7 AEC 210 (1974).

RULES OF PRACTICE: CONTENTIONS

Incorporating by reference Staff questions to a licensee, without explaining
their significance, fails o conform 1o the pleading requirements for contentions.

RULES OF PRACTICE: CONTENTIONS

As amended in 1989, the Rules of Practice require, with respect to con-
tentions, a specific statement of law or fact (0 be raised or controverted, a brief
explanation of the bases, a concise statement of supporting “facts or expert
opinion.” ogether with references to specific sources and documents of which
the petitioner is aware and upon which the petitioner intends to rely, and suffi-
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cient information 1o show a genuine dispute with the applicant (or licensec) on
a material issue. If proved, the contention must cnutle the pettioner 1o relicl,

NEPA:  ENVIRONMENTAL REPORT

The decommissioning environmental review supplements the operating li-
cense review and thus need o'y reflect new informztion or significant environ-
mental change associated with decommissioning or siorage of spent fuel. 10
CER. §51.53(b).

NEPA:  GENERIC ISSUES

The environmental impact of decommissioning can normally be delincated in
generic terms thr .agh reference to the Generic Environmental Impact Statement
on Decommissioning of Nuclear Facilives (NUREG-0586). To the extent that
impacts from decommissioning a particular plant are significantly different from
the generic impacts, they may be covered in a supplemental impact statement.

NEPA: SCOPE OF REVIEW

The scope of a decommissioning action must be contrasted with the scope
of an action to discontinue facility operation (for which no license is required).
Need for power and the environmental effects of replacement power relate W
ceasing operations, not to decommissioning.

NiPA: CONSIDERATION OF ALTERNATIVES

An agency need consider only alternatives that lead o the objective of a
proposal. For decommissioning, the NRC need consider only alternate forms of
decommission: g, together with the “no action” alternative. Resumed operation
is an allernative only 1o the cessation of operations, not to decommissioning.

PREHEARING CONFERENCE ORDER
(Terminating Proceeding)

This proceeding involves censideration of a proposed order approving a
decommissioning plan for, and authorizing decommissioning of, the Rancho
Seco Nuclear Generating Station (hereinafter, Rancho Seco), located near
Sacramento, California, For reasons set forth below, the single petition for leave
to intervene and request for a hearing that has been filed is deficient in failing to
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establish the standing of the Petitioner 10 participate (either as a matier of right
or of discretion) or the adequacy of any proposed contention. Accordingly, we
are denying the intervention petition and terminating the proceeding.

I. BACKGROUND

A public referendum on June 6, 1989, required the Sacramento Municipal
Utility District (hereinafier SMUD or Licensee) W discontinue operation of
Rancho Secn. As a result, SMUD decided to shut down the facility, and it
has taken a multistage approach 10 reach this result.

On June 7, 198 (the day following the public vote), SMUD discontinued pro-
ducing power from the facility.' Reactor defueling was completed on December
8, 1989.2 On April 26, 1990, the Licensee continued its scale-down activities by
applying 1o convert the operating license into a possession-only license (POL)
that woul¢ authorize only the “use and possession” of the facility, nol its op-
eration. Following an adjudicatory proceeding during which the Petitioner now
before us sought unsuccessfully to intervene, that application was approved by
the Commission on March 17, 1992

The final stage involves a proposed decommissioning plan, leading eventually
1o termination of the operating license and release of the site for unrestricied
use, See 10 C.FR. §50.82. On May 20, 1991, the Licensee filed its application
for termination of its license, including a proposed decommissioning plan.* In
general, the plan provides for 10 10 20 years of onsite storage (SAFSTOR)
followed by the removal of residual radioactivity.” On October 21, 1991, SMUD
filed a supplement 1o its environmental report, concerning the impacts of the
method of decommissioning it had selected. The NRC Staff began reviewing
the application and, on March 12, 1992, requested additional information from
the Licensee on both the decommissioning plan and the environmental report.
(The Licensee responded on April 15, 1992.)

On March 19, 1992, the NRC published a Notice of Opportunity for Hearing
with respect 10 both the decommissioning plan and the environmental report.®
One timely request for a hearing and petition for leave to intervene was filed,

! Sacramento Mumicipal Utility Dustrict, Rancho Seco Nuclear Generating Station, Proposed Decommussioning
l’}hﬂ\'m’),p 127, see also 57 Fed. Reg. 9577 (Mar. 19, 1992).

Id.

3 Amendment 117 o Facility Operating License No. DPR-54, §7 Fed. Reg, 10,193 (Mar. 24, 1992). The effective
date of tris amendment was made subject 1o two stays of 10 working days each, leading W an Aprdl 24, 1992
effective date for the POL. See generally C11.92.2, 35 NRC 47 (1992)

4 $HCY.92.150, "Quarnterly Report on the Status of Prematurely Shut Down Planis.” at & (furnished o Licensing
Board and heaning participants by Memorandum from Chief, Docketing and Services Hranch, Office of the
Secretary, NRC, dated Apnl 28, 1992)

%57 Fed Reg 9577 (Maz. 19, 1992) See akeo DP at 1-1

€57 Fed Reg 9577
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by the Environmental and Resources Conservation Organization (hereinafier,
ECO), on April 20, 1992, As noted carlicr, ECO had sought unsuccessiully
to participate in the POL proceeding. On May 13, 1992, the Commission
established this Licensing Board to consider the peiition and preside over a
hearing if one were ordered.”

SMUD and the NRC Staff each opposed ECO's hearing request and inter-
vention petition * Because a petitioner for intervention is permitied by 10 C.FR.
§2.714(a)(3) 0 amend its petition without leave of the Board until 15 days prior
1o the first prehearing conference, the Board, by Memorandum and Order dated
May 15, 1992, set schedules for the filing of an amended petition, including
contentions, receipt of responses, and a prehearing conference.

ECO filed a timely amendmenysupplement 0 its petition on June 29, 1992,
On July 8 and 10, 1992, the Licensee and Staff, respectively, filed responses
in opposition to the amended petition. The Board conducted a prehearing
conference in Bethesda, Maryland, on July 14, 1992, at which representatives
of ECO, SMUD, and the Staff appeared.’

Following the prehearing conference, on July 17, 1992, ECO filed two
motions: (1) @ Motion for an Order to Compel Service, and (2) a Contingent
Motion to Withhold Any Order Wholly Denying the Petition for Leave to
Intervene and/or the Request for a Hearing. The Licensee opposed both of
these motions and filed cross-motions 1o strike certain portions of each motion;
the Staff opposed the second motion but 0ok no position on the first.® (The
Staff supported the Licensec's motions 1o strike.' ) Thereafier, on August 14,
1992, ECO filed two more motions: (1) ECO's Motion 10 Strike, and (2) its
Anticipatory Motion for Leave 1o File ECO Pleading (seeking leave 10 file the
foregoing Motion to Strike). We treat these motions later in this Opinion.

II. STANDING

To participate as a party in an NRC adjudicatory proceeding, a petitioner
must initially demonstrate both that it has standing and that it has proffered

797 Fed Reg 21,433 (May 20, 1992}
¥ | icensee’s Answer, deted May 5, 1992, NRC Suff Response, dated May 11, 1992
9 See Tr. 1-180. The conference had heen announced by a Notice of Prehearing Conference, dated June 23, 1992,
lished at 57 Fed. Reg. 29339 (July 1, 1992}
°hm’lmm0ppunmwm'tMmfam&thmmmmw‘:m
1o Strike Portions Thereo!, dated July 27, 1992 Licenses’s Answer in Oppatition W Petitioner’s Centingent Motion
1o Withhold Any Order Wholly Denying the Petition for Leave to Intervene and/or the Reguest for @ Heaning and
Licensee's Motion 10 Strike Purtions Thereof, dated July 27, 1962, NRC Suff Response in Opposition o ECO's
CanunpuMnﬁmeMAnyOrchhdlyDu\mluMmhlunwmuqu&
1992
“M!CMlmm&mndum‘cmesmclwAwmmwm
Resouves Conservation Organization's Filings, dated August 17, 1992
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at least one viable contention, 10 C.F.R. § 2.714(a) and (b). Turning first to
standing, the petitioner must demonstrate its miterest in the proceeding (10 CER.
§2.714(a)(2)) and the “possible effect of any order that may be eniered . . . on
{its] interest” (10 C.F.R, § 2.714(d)1)(iii)).

To determine whether a petitioner has adequately demonstrated its stand-
ing, the Commission applies contemporancous judicial concepts of standing.
Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit 1), CLI-83-
25, 18 NRC 327, 332 (1983). Those standards involve a two-pronged test: (1)
the petitioner must demonstrate that it has suffered or will likely suffer “injury
in fact” from the action under review, an injury that would be redressable by
a favorable decision in the proceeding; and (2) the injury must fall within the
“zone of interests” at least arguably sought to be protected by the statte being
enforced — here, either the Atomic Energy Act or the National Environmental
Policy Act (NEPA). Metropolitan Edison Co. (Three Mile Island Nuclear Sta-
tion, Unit 1), CLI-85.2, 21 NRC 282, 316 (1985); Portland General Electric
Co. (Pebble Springs Nuclear Plant, Units 1 and 2), CL1-76-27, 4 NRC 610, 613-
14 (1976); see Air Courier Conference of America v. American Postal Workers
Union, AFL-CI0, 498 U S. ..., —, 112 L. Ed. 2d 1125, 1134 (1991); Dellums
v. NRC, 863 F.2d 968, 971 (D.C. Cir. 1988),

An organization such as ECO may gain standing in two ways. First, it may
demonstrate standing in its own right, assuming one of its own interests has
been or may be adversely affected. However, if such interest is informational,
such as the failure to receive information appe .ang in an environmental impact
statement, expiicit environmental harm with a direct impact upon the petitioner
must also be alleged. A generalized claim of informational injury is not enough.
CLI92-2, supra, 35 NRC at 57-60; Foundation on Economic Trends v. Lyng,
943 F.24 79, 84 (D.C. Cir. 1991); see also Lujan v. National Wildlife Federation,
497 US. 871, ., 111 L. Ed. 2d 695, 712-13 (1990).

Second, an organization may gain standing as a representative of one or more
of its members, assuming that such members otherwise have standing, the inter-
ests it seeks 1o protect are germane o the organization's purposes, and neither
the claim asserted nor the relief requested require the individual member's par-
ticipation in the lawsuit. Hunt v. Washington State Apple Advertising Comm’n,
432 U.S. 333, 343 (1977). The members must normally provide affidavits au-
thorizing the organization to represent their interests. Houston Lighting and
Power Co. (Allens Creek Nuclear Generating Station, Unit 1), ALAB-535, 9
NRC 377, 393-97 (1979).

At the outset, we note that both the Licensee and the Staff assert that ECO
should be estopped {rom asserting its standing claims in this proceeding because
of their similarity or, indeed, identity with claims unsuccessfully asseried as a
basis for standing in the POL proceeding. The NRC may, of course, apply
collateral estoppel principles where appropriate. See, e.g., Alabama Power Co.
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(Joseph M. Farley Nuclear Plant, Units 1 and 2), ALAB-182, 7 AEC 210,
remanded on other grounds, CL1-74-12, 7 AEC 203 (1974).

Collateral estoppel is an equitable doctrine, not required as a matier of law,
that should be applied only “with a seasitive regard for any supported asserion
of changed circumstances or the possible existence of some public interest factor
in the particular case . . . ." Farley, CL1-74-12, supra, 7 AEC at 203-04;
ALAB-182, supra, 7 AEC at 216. For collateral estoppel o apply, there must
be an identity of issues — here, the issue of ECO's standing. Farley, ALAB-
182, supra, 7 AEC at 213,

Despite the similarity of ECO's standing assertions in the POL proceeding
and this proceeding, the scope of this decommissioning proceeding appears W
be sufficiently different from the POL proceeding to at least raise quesuons
as 10 whether changed circumstances may be present. Among other matiers,
the health and safety and environmental effects of the two proceedings do not
appear identical.

The Licensee and Staff have not addressed these apparent differences or
shown that they would not affect ECO's standing status in this proceeding. In
addition, we perceive some public-interest considerations in affording ECO a
full opportunity of convincing this Board of its standing. (We, of course, do
recognize various prior rulings of the Commission for their precedential value.)
We conclude that the Licensee and Staff have not made a sufficient showing on
the identity of the standing issues in the two proceedings for collateral estoppel
to apply, and we decline 1o bar ECO's standing claims on that basis.

A. Injury in Fact

In determining whether injury in fact has been adequately set forth, we are
limited 10 assertions actually pleaded by the petitioner. See Cleveland Electric
Illuminating Co. (Perry Nuclear Power Plant, Unit 1), LBP-92-4, 35 NRC 114
(1992). The petition itself must “set forth with particularity” the elements of
standing. 10 C.FR. § 2.714(a)(2). We are thus not permitied w0 assume or
presume the existence of facts not actually pleaded. See Arizona Public Service
Co. (Palo Verde Nuclear Generating Station, Units 1, 2, and 3), CLI-91-12, 34
NRC 149, 155-56 (1991).

ECO's claims for having standing are set forth in both its April 20, 1992
petition and its June 29, 1992 supplement. The latter document additionally sets
forth contentions, to which we will refer (o the extent relevant © the standing
claims.

Although not a model of clarity, ECO has put forward several discrete bases
for its standing. Specifically, it sets forth (1) claimed injuries to itself as an



organization. and (2) claimed mjuries of certun specified members whom il
represents. ' We turn (o cach of these vlauns,

1. ECO first asserts that it (as well as its members) will be adversely affected
il an environmental impact statement (EIS) for the proposed decommissioning
is not prepared. With respect 1o its organizational interests, ECO initially stated
that

FOO sirongly supponts the use of nuclesr planss 10 provide the safe and domestically secure
elearicity needed in this country. This mission necessanily includes intervening in the present
matier where the destraction of & suste of -the -ant nuclear reactor is sought in order 1o inform
decrsionmakers and the public of the consummate folly of decommissioning Rancho Seco '*

ECO goes on 1o state that the NRC Staff's fatlure 1o indicate that it will prepare
an EIS on the decommissioning deprives ECO of its ability to comment directly
on the environmental report prepared by SMUD and on a draft EIS prepared by
the Staff, © advise its metabery of the environmanial risks involved with each
alternative and to repont the findin,_ - ~4 v cinmendations of the environmental
evaluations 1o the pubdic.'*

FCO's supplemental pedtion adds bitte with repect ¢ orpanizational stand-
ing, except 1o indicate that the contentions contained thereir are examples of the
injury suffered by ECO. (An affidavit by th  resident of ECO is also provided,
formalizing in essence ECO's general claims and providing ECO's articles of
incorporation, setting forth the organization's purposes.) Looking at the con-
tentions, the only one bearing on ECO's organizational standing claims is the
purponied lack of an EIS (including alleged inadequacies in the Licensee's En-
vironmental Report),

It 15 clear fror, the nrecedents cited above that ECO has failed 10 present an
adequate basis for org  izational standing. The lack of an Els would at most
affect ECO's info.mational interests, but nowhere is there asseried any envi-
ronmental harm that would affect the organization, other than informationally.
That being 8o, ECO has not satisfied the informational harm criteria sanctioned
by recem count decisions and set forth by the Commission - with respect 1o
ECO itsel! — in the POL proceeding. CLI1-92-2, supra, 35 NRC at §7-61. It
thus has aot established standing on that basis,

2. QO also seeks standing as the representative of certain of its members.
In us irual petivon, ECO listed the names of two members who purportedly
live within 50 miles of the facility. No affidavits authorizing representation by
ECO were included.

12 April 20, 1992 Peition &t 4; June 29, 1992 Supplement at 210
3 Apeil 20, 1992 Petition a1 19
" id w1920
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The only description of how these individuals might be affected by the
proposed decommissioning action was thal tiey “have an inrest in whethe
the proposed order provides reasonable assurance of their radiological health
and safety . . . and whether the decision . . . is made in accordance with and
is consistent with the goals of NEPA ™ ECO goes on 10 claim that certain of i
members (nol ex). citly the two lis_d) depend on SMUL 10 meet their slectnic
energy needs and that BCO has a vital interest in ens atig that an adequate and
reliable supply of clectricity will be available. Nowhere does ECO provide any
factual basis for its thesis that radiological health and safety of the two listed
members would be compromised or that their future supply of electricity would
become unreligble. Nor does it show how, as it claims, the absence of Rancho
Seco would lead 0 the substitution of fossil fael plants that would contribute
not only 10 acid rain, the greenhouse effect, and other effects adverse (o the
environment but also 10 the endangerment of national energy security.'

In its Supplement, ECO reiers only 10 one of the aforementioned members,
identifying him as living 43 miles from the facility and providing an affidsvil
authotizing ECO 1o represent his interests. 1t relies on the so-called “presumpuion
of stnding which attaches 10 residency within a SO mile radius of the plant.”™"’
It #lso cites portions of the decommissioning plan and the environmental report
which analyze certain effects of the plan extending as much as 50 miles from
the tacility."

As the Commission has explicitly held, the 50-mile presumption of standing
applies only in proceedings involving reactor construction permits, operating
licenses, or significant amendments therelo — cases “with clear implications
for the offsite environment, or . . . a clear polental for offsite consequences.”
Florida Power and Light Co. (St Lucie Nuclear Power Plant, Uni*, 1 and 2),
CLI-89-21, 30 NRC 325, 329 (1989). In other situations, a petitioner mut allege
“some specific ‘injury in fact’ that will result from the action taken . . . " /d
at 330

As we have scen, ECO has relied primarily upon the so-called presumplion,
It asserts that decommissioning involves @ least as much radioacuvity as a
construction permit and, thus, that the same presumption should apply. This
reasoning, however, ignores the foundation for the 50-mile presumption — the
fact that significant offsite consequences can result L. . the operation of a
facility for which a construction permit is sought. ECO does not even allege

'S Apell 20, 1992 Pasition a1 18

18 500 maker other claims — likewise unspecific - concerning the members’ inlerest in electncity st reasonable
rates, the likely nse in those mies as o resilt of decommissioning, and the contribution of decammissianing w the
national trade deficit. As set forth lawr in this Opinion, st pp. 13031, infre, none of the claims of that sont fall
within the zones of interest arguabily sought 10 be prowscted by the Alomic Energy Act or NEPA,

17 Supplement ot K. Ser also Oral Argumens, Tr 68

¥ Supplemen a1 10
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that similar offsite rediological o environmental consequences eventuate from
decommissioning. As for its second claim, LCO has made no atempl 0 show
how any of the effects cited in the decommissioning plan or environmental
repon as extending as much as S0 miles from the facility affect the particular
individual,

Al the prehearing conference, ECO asseried that the individual whom il
represents would also be affected by the radiological effects of transportation
atiendant 1o the decommissioning proposal — “the transponation of spent fuel
... and high level transuranic and low level waste off site and through the
area Jurrounding the plant where [the individual represented by ECO] lives ™
ECO had not mentioned transportation cither in its pleadings or in the affidavit
of the affected individual. And it has not spelled out what the radiological
impact, if any, would be on the affecied individual Because of this lack
of partucularity, as well as ECO's failure (0 mention wransportation prior 10
the prehearing conference, we are not accepling any of ECO's transportation
assertions in our consideration of its standing *

In sum, ECO's unsupported general #“ -=nces 1o radiological consequences
are insufficient w0 establish & basis for wy,.;. Similarly, as the Commission his
made clear in an earlier ruling in another case, the social-type environmontal
consequences that ECO alleges will come not from decommissioning but from
the prior, unreviewable action of SMUD to discontinue operation of the facility
See Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1), CLI-
90-8, 32 NRC 291, 20708 (1990), reconsideration denied, CL1-91-2, 33 NRC
61 (1991). That being so, ECO has not adequately alleged “injury in fact™ 10
its member 10 support its claim of representational standing.

B,  Zone of Interests

Not only must a petitioner allege “injury in fact,” but the injury alleged
must be within the zone of interssts allegedly sought 10 be protecied by the
Atomic Energy Act or NEPA (the on'y (wo statuies that govern in the current
situation). We need not devote extended discussion 10 this raater, given our
determination that no valid “injury in fact” has been pleaded. However, because
of our authority in certain circumstances 10 permit discretionary standing, we
will at least touch briefly on the zone-of-interests question.

It has long been held that protection of financial interests such as excessive
clectric rmes or higher fuel costs s not within the zone of interests sought

it

T &
P sddition, tranaponation impacts are nol 81 <sue in this proceeding. We express no view, however, on whether
transponatioc impacs ansing from 8 decommissioning proposal could serve a4 & basis for slanding, irmespeciive
of theit hugatlivy in this proceeding
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10 be protecied cither by the Atomic Encrgy Act of NEPA. Poriland General
Electric Co. (Pebble Springs Nuclear Plant, Units | and 2), ALAB-3335, 5
NRC 804, 806, aff'd. CLI-76-27, 4 NRC 610, 614 (1976); Tennessee Valley
Authority (Watts Bar Nuclear Plant, Units | and 2), ALAB-413, 5 NRC 1418,
1420-21 (1977), Just recently, the Commission reiterated the same point in its
ruling on ECQ's auempt 0 enter the POL proceeding. CLI-92-2, supra, 35
NRC at §6. Specifically with respect 1o NEPA, the Commission observed that,
although NEPA doe; prolect some economic inlerests, it only prolects against
those injuries resulting from environmental damage. We reiterate agin that no
sich injury is here alleged.

ECO's very general claims with respect 1o radiological health and safety may
not run afoul of the zone-of-interests test. Bul, as set forth carlier, they are so
generalized, so lacking in specific detail as 1o injury in fact, that they cannot
serve as a basis for standing,

. Conclusions as to Standing of Right

For (he reasons set forth above, ECO has failed to present a valid claim
of “injury in fac" either organizationally of as a representative of its lisied
member. Most of its claims also fail 1o fall within (v zone of interests arguably
protected by the Atomic Energy Act or NEPA. That being so, we hold that ECO
1 as failed to establish standing of right,

L. Discretionary Standing

ECO next claims that, should we determine that it lacks standing of nght, we
nevertheless grant it discretionary standing, as authorized by the Commission in
Pebble Springs, CLI-76-27, supra, 4 NRC at 614-17. There, the Commission
set forth criteria 1o evaluate whether discretionary intervention ¢ “ould be granted
— the most importzat of which s “{the extent 10 which (he petitioner's
participation may reasonably be expected to assist in developing a sound record.”
1d. at 616.

The Licensee and Staff each claim that discretionary interventon is not
permissible in a siwation where, as here, no other petitioner has sought a
hearing. In Waus Bar, ALAB-413, sipra, S NRC at 1422, the Appeal Board
suggested otherwise, commenting that intervention as a matter of discretion
could trigger a hearing when there was “cause 10 believe that some discernible
public interest will be served by the hearing.” A licensing board recentiy adopted
that viewpoint, although not permitting ntervention in the particular situation.
Envirocare of Utah, Inc., LBP-92-8, 3§ NRC 167, 182-83 (1992).
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Here, although we tend (o favor the Waus Bar and Envirocare approach,
we need not reach the question. For, i view of e contentions sought W be
litigated by ECO, none of which are acceptable (see discussion infra), we have
determined that ECO would not reasonably be expecied to assist in building a
sound record on which the Commission may base its decision in this proceeding.
We thus are declining to grant discretionary standing,

1. CONTENTIONS

To be admitted as @ party. FCO must not only establish its standing but also
proffer at least one valid comienuun. Although we would not routinely consider
(*+ validity of contendions where stading has not been found, we are doing so
here in light of ECO's rea ~at for v to grant discretionary standing.

ECO's proposed contentions i not clearly labelled as such, At the prehear-
ing conference. ECO attempted (o include as contentions material from its initial
petition (not there designated as contentions) as well as material from its June
29, 1992 supplement.* Because of our direction that contentions be filed in the
supplement, we ruled that only information appearing in the supplement would
be considered as contentions ® We therefore turn 1o Parts 111 and IV of ECO's
supplement, which contain, respectively, ECO's environmental and safety-based
contentions,

A& General Criteria for Contentions

Before dealing with specific contantions, we her. review the standards for
admissibility of contentions. The applicable rules, 10 C.F.R. §2.714(b) and (),
were amended in 1989 “1o raise the threshold for the admission of contentions.”
54 Fed. Reg. 33,168 (1989),

In short, they now require, inter alia, that there be a specific statement of
law of fact 1o be raised or controverted, a brief explanation of the bases of the
contention, a concise statement of the “facts or expert opinion” that support
the contention, together vith references 10 specific sources and documents of
which the petitioner is aware and upon which the petitioner intends to rely, and
sufficient information 1o show that a genuine dispute vxists with the applicant (or
licensee) on & material 1ssue. On NEPA issues, the contentions are 1o be based
on the applicant's or licensee's environmental repont. Further, the contention
must be of consequence in the proceeding and, if proved, entitle the petitioner
to relief of some sort.

LAR VIRT
By
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K. Eavironmental Coniention

It Part 111 of its Supplement, ECO presents what it describes as a single envi-
ronmental contention, which is divided into several subparts ® s general thrust
is that “SMUD's environmental report is inadequate.”™ At loast two reasons
are assigned — first, that the NRC's Genenic Environmental Impact Statement
on Decommissioning of Nuclenr Facilities (NUREG-0586) (hereinafier, GEIS)
provides inadequate consideration of decommissioning of Rancho Seco under
NEPA; and second, that SMUD's October 21, 1991 Supplement 1o its Environ-
mental Report is “wtally inadequate.”

As hackground o this contention, BCO lists what it characterizes as the
various “mandatory” requirements for environmental reports, as set forth in 10
CFR. §5145 1t then goes on 1o particularize what it describes as additional
requirements for an environmental re for decommissioning. ECO then
asserts that NEPA requires the conside. don of “cumulative impacts,” which
it goes on 1o define as including “past” actions, regardiess of what person
undenakes such acuon. 1t next sets forth what it deems NEPA W require by way
of defining “Major Federal action” and “significantly affecting the quality of the
human environment.” Finally, it describes requirements for the considecation of
allernatives, including the “no action” aliernative

As its first specific claim, ECO asserts that NUREG-0586 provides “inade-
quate consideration” of the decommissioning of Rancho Seco. It lists seeral
reasons:  Le., that its purpose was 1o assist NRC in developing policies and
amended regulations dealing with decommissioning, that it was never iniended
10 deal with decommissioning of a facility that had not reached the end of its
useful life by age or accident, and that it provides inadequate treatment of radi-
ological impacts and virtually no treatment of nonradiological impacts.

ECO then goes on specifically to describe several alleged omissions from the
Environmental Report. Most specifically, ECO scores the report for omitting
any meaningful discussion of alternatives, either the “no action™ allernative or
the alternitive of resumed operation, and for failing 10 include a cost-benefit
balaiice. ECO explicitly states that

the availabvlity of the option of selling SMUD [sic; should be Rancho Seco) 10 a responsibile
entity for operation sather than decommissioning is & significant distincticn betuoen this case
and the Shoreham situslion where (here was an agreement 10 decom.nission

Finally, ECO faulis the environmental report on the basis of the Safl’s March
12, 1992 questions. It atiempls o incorporate those questions by reference,

B Supplement o1 1628, Tr 114
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e same conclusions as the GEIS with regard 1o methods of devommissioning Although
SOEne ocanmEers cotrectly point out that an EA o e loss dewtled @ ite assessmont of
impuacts than an IS, i the impscts for & particular plant are significantly different from those
studied generically because of eiic specific considerations, the envitonmental assessment
wanild discover those and Iy the foundation for the preparation of an KIS 1f the impacts for
o paricular gun are ool significantiy different, a Finding of No Jignificant Impact would
be prapared.

With this in mind, it is not difficult 10 perceive why a separate EIS for
decommissioning a partcular facility is rarely, if ever, necessary. See Shoreham,
CL191-2, supra, 33 NRC at 74; id., CLI-90-K, supra, 32 NRC at 209,

To repeat, no NRC approval & required for a licensee (0 coase operation.
Shoreham, CLIS9O-K, supra. 32 NRC at 207, That decision is SMUD's 1o make
and does not represent federal action of any kind. Therefore, no EIS need be
prepared for that action. Moreover, the impacts that ECO now seeks 10 have
discussed relate oaly o the cessation of operations — they are nol impacts of
decommissioning. Shoreham, C11-91-2, supra. 33 NRC at 71. That being so,
they are not pertinert 1o the environmental effects of decommissioning — with
which ECO has not taken issue or raised any environmental question.

Resumed operation would be an allernative only 10 the cessation of operation,
not 10 decommissioning (as 10 which the Commission has stated that only
allernative forms of decommissioning, together with “no action,” are all that
need be discussed.) Shorenam, CLI90-8, supra, 32 NRC at 208, As poinied
out by the Licensee,™ this is consistent with cases holding that, under NEPA, en
agency «%ed consider only allernatives that lead 1o the objective of a proposal.
See City of Angoon v. Hodel, 803 F.2d 1016, 1020-22 (Ith Cir. 1986) (per
curiam), cert. denied, 484 U.S. 870 (1987); Ciizens Against Burlingion, Inc. v.
Busey, 938 F.2d 190, 195 (D.C. Cir.), cert. denied, ... US. .., 116 L. Ed. 2d
63K, 112 §. CL 616 (1991). Resumed operations thus need not be considered
in conjunction with the proposed decommissioning action that is before us.

Failure 10 prepare an EIS may be an issue rmised in certain proceedings. But
where, as here, the action is allegedly deficient for failing 'o include maters
that the Commission has already ruled are outside the scope of consideration
of a proceeding such as this, we decline 10 consider a contention (o that effect.
Further, where the Licensee has filed an Environmental Report that on its {ace
atiempts o supplement the GEIS with site-specific information sufficient o
provide the Commission with information (o determine whether a supplemental
EIS may be necessary, we will not entertain an unsupported generalized claim
that the Commission is placing undue reliance an the GEIS in its assessment of
the impacts of decommissioning the particular faciiity.

"’snu Reg 24,018, 24,090 (108%)
Lw-uululyl 1992 Answer at 10
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Finally, ECO's attempt 10 incorporate by reference the questions asked by the
Stalf concerning the environmental repart (s (o comply with the Commission’'s
pleading requirements. Lowisiana Energy Services, L.P. (Claiborne Enrichmaent
Cemer), LBP-91.41, 34 NRC 332, 346, 357-58 (1991). ECO does not describe
the significance of the matters 10 which the questions are addressed or why,
indoed, they might constitute a defect in the environmental report. Even under
the Commission’s earlier nides, they would not have been pleaded sufficient)
Tennessee Valley Authority (Browns Ferry Nuclear Plant, Units 1 and 2), LBP-
76-10, 3 NRC 209, 216 (1976); see alse Gulf Siates Utilities Co. (River Bend
Station, Units 1 and 2), ALAB-444, 6 NRC 760, 768-7% (1977).

ECO's environmental contention is accordingly rejected.

C. Nafety Contentions

ECO includes six safety-related contentions in part 1V of is Supplement
(designated Contentions TV.A-1V.F). The Licensee and Staff deem each of them
1o be legally or factually incorrect and 0 be inadequately pleaded under the
Commission's contention requirements,

Contention IV A asserts that the decommissioning plan is premised upon, inter
alia, the availsbility of Hardened-SAFSTOR 1o be implemented after the fucl
has been moved 1o dry storage in an Independent Spent Fuel Storage Installauon
(ISFS1). ECO claims, however, that “SMUD has terminated its application for
the ISFSI thereby invalidating & large part of the decommissioning plan.”

ECO provided no hasis for this claim, thereby invalidating the contention
on pleading grounds. But when asked for its source at oral argument, ECO
identified a ietter from SMUD 1o the Staff, dated March 20, 1992, which requests
the Staff 1o “terminate” certain aspects of its review pending selection by SMUD
of an appropriate storage cask. (The Licensee previously provided the Board
and ECO with a copy of that letter, appended 1o its July &, 1992 filing.)

At oral argument, the Licensee conceded that the wording of the leter
might have been more felicitous, using “suspend” rather than “termirate,” but it
claimed that the “application” had not been abandoned. Only the safety review
had been suspended, pending sclection of a cask; the environmental review is
continuing. The Staff agreed that this was the case and the ISFSI application
remains active.® That being so, Contention IV A must be rejected.

Contention IV.B claims that SMUD lacks ar adequate funding plan for the
decommissioning. Such a plan is required by 10 C.FR. §50.75, The reason
alleged by ECO for the deficiency is the Stafl's revocation of an exenption

B w9y
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it had previously granted SMUD, permitting funding over the course of the
original operating license (.., until 2008) rather than al ime of shutdown.

The Staff granted the exemption without receiving public comments. Because
the Staff had earlier promised ECO that it would be permitied to comment, the
Staff then revoked the exemption and has received comments from ECO (which
it his not yel finished evaluating).

Even though ECO may be technically correct about the current funding plan,
we fail 0 see how this establishes a material factual or legal dispute. I the
Staff should grant the exemption, it will remedy the defect. (The granting of
such an exemption would be consisient with a newly revised version of 10
CFR §50.75) If the Staff should deny the exemption, it will have 10 take
steps 1o ensure that SMUD provides adequate funding for the decommissioning,
Indeed, the crux of ECO's concern, that its views on the exemplion be taken
into account, has been fulfilled ® We thus decline 1o entertain ECO's contention
on this subject.

Contention 1V C challenges the adequacy of the Federal Register notice for
this proceeding, claiming that it failed 1 identify any relevant documents other
than the decommissioning plan and the environmental report. ECO contends
that adequate notice demands identification of all supplements and amendments
1o that application,

There is no such requirement. Potential intervenors reasonably are expected
10 rescarch these documents in the Commission’s Public Document Roorns,
where supplements and amendments would be available. In any event, at the
time of the Notice, there were no supplements or amendments. This contention
is thus rejected.

Contention IV.D asserts that the decommissioning order may not be issued
prior 10 the completion of an adjudicatory hearing. ECO cites the introductory
phrase of section 191a of the Atomic Energy Act, 42 US.C. §2241(a). Thal
phrase, however, only authorizes the Commission (0 use a three-member licens-
ing board, such as this one, to conduct a formal on-the-record adjudication, in
lieu of a single Administrative Law Judge as required by the Administrative
Procedure Act.

ECO has, in fact, been adorded the opportunity for a public adjudicatory
proceeding. As the Licensee observes, whether a hearing on a licensing action
will be a pre-effectiveness hearing is not within the province of this Board
but, rather, the Commission itself. 10 CFR. §§50.58(b)6), 5091, 50.92,
Moreover, there does not appear to he any requirement in the Atomic Encegy
Act that would mandate a pre-cffectiveness hearing for decommissioning. See

Y57 Fed. Reg 20,718 (May 14, 1992). Tr. 13943, 162
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Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1), CL1-92-4,
35 NRC 69, 77 (1992).

For these reasons, Contention 1V.D s rejected.

Contention IVE is a procedural claim thal, since filing its intervention
petition, ECO was entitied (0 be served with all documents filed by SMUD
and is atorneys, ECO cites 10 CFR. §2712

That section deals only with the technical aspects of service of adjudicatory
documents and, in any event requires service only on “parties,” which ECO
is not ¥ The scope of document service is covered by 10 CFR. §2.701(b),
which also only applies o “parties.” Adjudicatory documents filed by parties
responsive 10 of bearing upon inlervention petitions must, of course, be served
upon the petitioner —- as was the situation here.

At oral argument, ECO supplemented its request by referencing the Board's
general authority as a basis fr requiring service upon ECO. If ECO were 10
become a party, that remedy would not be necessary. Where, as here, ECO is not
being admitted a¢ a party, that remedy would be inappropriate, if not beyond our
authority, In any event, ECO was unable to dentify any document with which
it had not been served. 1t mentioned the Licensee's response © Staff questions,
a nonadjudicatory document dated April 15, 1992, but that document was filed
prior 0 BCO's submission of its April 20, 1992 petition for intervention.® We
are thus denying this contention.

Somewhat related is ECO's recenily filed Motion for an Order to Compel
Service, together with portions of its even more recent Motion (o Strike. We
have examined those motions and, for similar reasons, are denying them,

Contention IV.F is an attempt © incorporate by reference questions raised
by the Staff in its March 12, 1992 series of questions (o the Licensee. No ex-
planation is provided concerning the significance of any question, ECO merely
portrays the questions as & per se reflection of defects in the decommission-
ing plan. ECO does #ol bother o refereace the Licensee's extensive April 15,
1992 responses 10 the questions asked. (Those responses were available be-
fore ECO filed its intervention petition and over 2 months before ECO filed its
incorporation-hy-reference contentions.)

For the same reasons that we rejected a similarly wordad environmental
contention, we also reject this attlempt W rely on incorporation by reference
as a foundation for a contention.

One isolated sentence in the affidavit of the individual whom ECO represents
might also be deemed a safety contention. That sentence reads:

| e

30O, in its Motion o Strike filed on August 14, 1992, a1, incorrectly coos 10 CF R § 27140 as denominaiing
petitioners ax paraes, presumahly for all pupases AL that provision does is provide & 1ght of appeal W petitionens
who aie danied interveation or requested hearings. ECO here s iven that right

2 gt document is & nenad judicatory document that, unless (@ related durectly 1o # previously acoepted coniention,
would not have been required Lo be served upon 3 pany
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However, if the plant cannot be preserved for its inended pumpose then it (s my opinion thal
the DECON method of decammissioning is the prelerred shiornative both beoause it would
best protect the public health and safety by removing the radiokigical hazard most promply
and it would offer better assurance that the cconomic costs of decommissioning would be
minimizad and borne by those persons who received the benefits of Rancho Seco ™

No data or witnesses (expert or otherwise) are wdentified 1o support this claim,
Although the subject matier could be considered in a proceeding of this type,
the claim satisfies none of the pleading requirements necessary Lo support a
contention. For that reason, we decline (0 consider it

D. Conclusion on Contentions

Based on the foregoing, there are no contentions that are admissible. Some
concern svhject matier that is outside the scope, as properly defined, of the
decommissioning matler before us. The Commission itsell has previously ruled
di.cctly on a number of these itenis. Nor are any of the contei.ions in conformity
with the Comnission's pleading requirements. That being o, we are rejecting
all the contentions both as conteations and as potential support for discretionary
standing, based on ECO's ability to assist in developing a sound record.

IV, OTHER MATTERS

As we pointed out earlier, ECO filed four motions following the prehearing
conference.  We considered and denied the firsl, deauing with service of
documents, in conjunction with our consideration of Contention IV.E. See p.
138, supru.

Because of this action, the Licensee's cross-motion for us 1o strike certain
portions of ECO's motion (s'nported by the Stafl) becomes moot, and we are
dismissing it for that reason. (This dismissal also makes moot the portion of
ECO's August 14, 1992 Motion to Strike directed 10 this cross-motion of the
Licensee, which we also dismiss.)

The second motion 1s denominated as a “Contingent Motion 1o Withhold Any
Order Wholly Denying the Petition for Leave 1o Intervene and/or the Request
for a Hearing." Anticipating that we might reach the very conclusions we have
described in this Order, ECO asks us 1o forbesr and instead issue an order
permitting it 1o amend its conientions or file new contentions wiihin a reasonable
time after SMUD files revisions 10 its environmental report and the Staff issues
an environmental assessment.

¥ June 29, 1992 Supplement, Crespo Alfidavit ot 4
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ECC provides several reasons for the relief it secks, most nowbly the
prospect (not disputed by anyone) that in the future SMUD will supplement iis
environmental report. ECO also cites its “vested right” 10 amen d its contentions
— @& night that ECO already exercised in filing its June 29, 1992 supplement

The so<called “vested right” 1o amend, to the extent it may properly be so
described, extends only until 15 days prior to the first prehearing conference.
10 CFR. §2.714(a)3). Beyond that, it may be exercised only with leave
of the Licensing Board, hased on prescribed factors. In this case, granting
this motion would run counter 10 the Commission's long-standing requirement
that contentions be submitted prior (o the first prehearing conference and that
contentions or amended contentions submitted thereafier be considered “late-
fitad” and judged under the criteria applicable to such contentions. Duke Power
Co. (Catawba Nuclear Station, Units 1 and 2), CLI-83-19, 17 NRC 1041 (19¥3).

We are accordingly denying ECO's motion. In view of the position we have
wken on ECO's various contentions, we consider the Licensee’s cross-maotion
1o strike certain portions of ECO's motion {supported by the Stalf) as moot
and, accordingly, are dismissing it on that basis. Simiialy, in view of this
dismissal, we also consider the portions of ECO's Motion w Surike relating ©
the Licensec's and Swaff's responses to ECO's Contingent Motion 10 Withhold
Decision (0 be moot and are dismissing it on that basis.

ECO's third motion, denominated as a Motion 10 Strike, dated August 14,
1992, seeks 10 have us strike certain portions of the Stalf’s and Licensee's
responses 10 ECO's previous motions. (1ts fourth motion secks leave 10 file
the foregoing Motiori to Strike.) We are permitting ECO 10 file the Mouon 10
Strike, even though it consists mainly of a reply 10 certain of the points raised
by the Licensee and Staff in response 1o ECO's earlier motions. As noted
carlicr, we have denied or dismissed as moot several aspects of this Moton to
Strike.  Although we have declined 10 surike the materials specified, we have
taken BCO's reply into account in ruling on those carlier motions.

V. ORDER

Based on the 7 cgoing, and the entire record of this proceeding, it is, this
20th day of August 1992, ORDERED:

1. The Petition for Leave to intervene and Request for Prior Hearing of the
Environmental and Resources Conservation Organization (ECO), dated April
20, 1992, is hereby denied.

2. ECO's July 17, 1992 Motion for an Order w Compel Service and its
July 17, 1992 Contingent Motion to Withhold any Order Wholiy Denying the
Pettion for Leave to Intervene and/or the Request for a Heanng are cach
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hercby denied. The Licensee’s cross-motions 10 strike centain material from
the foregow g motions are each dismissed as moo.

3. BECO's Anticipatory Motion for Leave 0 File ECO Pleading, daied
August 14, 1992, is hereby granted. ECO's Motion o Strike, dated August
14, 1992, is hereby denied o dismissed as moot, as set forth carlier in thiy
Opinion.

4. This proceeding is hereby terminaied

S, This Order is subject to appeal 10 the Commission pursuant 1o the terms
of 10CFR. §2.714a Any such appeal must be filed within ten (10) days after
service of this Order and must include a notice of appeal and accompanying
supporting brief, Any other party may file a brief in support of of in opposition
10 the appeal within ten (10) days after service of the appeal.

THE ATOMIC SAFETY AND
LICENSING “OARD

Charles Bechhoefer, Chairman
ADMINISTRATIVE JUDGE

Dr. Richard F. Cole
ADMINISTRATIVE JUDGE

Thomas D, Murphy
ADMINISTRATIVE JUDGE

Bethesda, Maryland
August 20, 1992
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Cie as 38 NRC 143 ,199¢) DD-92-4

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION

Thomas E. Murley, Director

In the Matter of Docket Nos. 50-528
50-529
50-530
ARIZONA PUBLIC SERVICE
COMPANY, of al.
(Palo Verde Nuclear Generaling
Statlon, Units 1, 2, and 3) August 12, 1992

The Director of the Office of Nuclear Reactor Regulation denies the remain-
der of a Petition submitied by Mrs, Linda E. Mihell (Petitioner) requesting
action with regard 10 the Palo Verde Nuclear Generating Station of Arizona
Public Service Company, ef al. (Licensee).

In her Petition, Petitioner alleged that serious violations existed i the Palo
Verde facility in the systems for emergency highting and fire protection, In a
Partial Director's Decision issued on October 31, 1990 (DD-90-7, 32 NRC 271),
this aspect of Petitioner’s request for action pursvant to 10 CFR. § 2.206 was
denied.

Petitioner had also alleged improprictes by Licensee personnel regarding
NRC inspection activities, specifically that Licensee personnel acted improperly
1o “waler down" inspection findings, suppress serious violations, and discredit an
NRC inspector. Based on an investigation by the NRC's Office of the Inspector
General, these allegations were found 10 be without merit.  Accordingly, the
Director denied this aspect of the Pelitioner's reguest for acuon pursuant 1o
section 2.206,
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FINAL DIRECTOR'S DECISION UNDER
10 C.ER. §2.200

L. INTRODUCTION

On May 22, 1990, David K. Colapinto, Esq., submitied a Petition on behalfl of
Mrs. Linda E. Miwchell (Petitioner) requesting that the U.S. Nuclear Regulatory
Commussion (NRC) take actions pursuant 0 10 CFR. §2.206 regarding (he
Palo Verde Nuclear Generating Station (Palo Verde) of the Arizona Public
Service Company, et al. (APS or Licensee). The Pettioner stated that she is
employed by the Licensee as an associale clectrical engineer at Palo Verde, She
alicges that serious violations exis! at Palo Verde in the systems for emergency
lighing and fire protection which were uncovered by the NRC duning routine
inspections, and that Licensee personnel acied improperly o “water down" the
inspection findings, suppress other serious violations, and discredit an NRC
inspector.  Petitioner also alleges that NRC Region V management retaliated
against the NRC inspector in question and agreed 1o “waler down" inspec.ion
repon findings as a resull of the efforts made by the Licensee.

Petitioner claims that these actions will chirll efferts by NRC inspectors and
employees of NRC-licensed facilivies w raise safety concerns.

Petitioner sought a vaniety of relief, including (1) instituting a proceeding
pursuant 10 10 CFR. § 2.202 10 modify, suspend, or revoke the licenses issued
by the NRC fo. Palo Verde; (2) issuing citations o the Licensee for violations
improperly and illegally deleted from an NRC inspection report; (3) issuing fines
10 certain employees of the Liconsee for allegedly tampeiing, obstrucung, and
impeding an ongoing NRC inspection; (4) taking disciplinary actions against
any and all NRC employees allegedly involved in retaliating against an NRC
inspector; and (5) granting such other and further relief as the NRC may deom

appropriate.

In & letter o Mr. Colapinio of June 21, 1990, | acknowledged receiving the
Petition and informed him that the Petiion would be weated under 10 CFR,
§2.206 of the Commission's regulations. | also informed Mr. Colapinto thai
atlegations in the Petition concerning improprietics by NRC personnel had been
referred to the Office of the Inspector General and that any inquiries regarding
those allegations should be directed o that office. 1 will not further address the
relief sought for these matters hecause these matters are outside the scope of
section 2,206,

The allegations in the Petition fall into three categories.  First, Peutioner
alleges improprieties by NRC personnel regarding NRC inspection activities.
As noted above, this matter was referred o the Office of the Inspector General.
Second, the Petitioner alleges that, during routine NRC inspection activities, an
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inspecion uncovered serious safety violations at Palo Verde in the systems for
emergency lighting and fire protection.

1 addressed this aspect of the Petition in a Partial Director’s Decision issued
on October 31, 1990 (DD-90-7, 32 NRC 273), i which 1 found no justification
for instituting a proceeding pursuant to section 2.202 1o modify, suspend, of
revoke the NRC licenses held by APS. 1 made this decision after reviewing the
corrective actions that APS 100k 1o resolve the concerns found by the NRC Staff
while inspecting emvrgency lighting and fire protecuon at Palo Verde. | found
reasonable assurance that Palo Verde can be operated with adequate protection of
the public health and safety until the Licensee compled:d its ongoing corrective
actions, Tuercfore, 1 denied this aspect of the Petitioner’s request for action
pursuant 10 section 2,206,

The third category of allegations set forth by the Petiioner allege impropri-
cties by APS personnel regarding NRC inspection activities. As was noted in
the Partial Director's Decision of October 31, 1990, these allegations of wrong-
doing were referred for investigation. ! further noted in that Partial Decision
that 1 would issue a Final Director’s Decision dealing with these allegations
upon receipt of the nvestigative findings. These matiers were investigated by
the NRC'* Office of the Inspector General (OIG) which has completed its work
on these matters. My decision with regard to these allegations of wrongdoing
follows,

1. DISCUSSION

Petitioner alleges that Licensee personnel acted improperly o “water down”
emergency lighting and fire protection inspection findings, suppress other serious
violations, and discredit an NRC inspector.  Petitioner also claims that these
actions will severely chill the rights of employees at NRC-licensed facilities 10
speak frely and raise concerns with NRC inspectors and the rights of employees
10 raise safety concerns without fear of retaliation in general.

On April 24, 1990, the NRC Staff issued Inspection Report (IR) 90-02. In the
letter transmitting IR 90-02, the NRC Staff stated that it found several concerns
regarding the status of the 10 C.FR. Part 50, Appendix R, emergency lighting
at Palo Verde. In IR 90-02, the NRC Staff listed as unresolved items numerous
apparent deficiencies in the emergency lighting system which were described
in detail in the report. Unresolved items are items for which the NRC Stalf
needs additional information 10 decide whether the matter is a violation of NRC
requirements.  Petitioner alleges that APS officials improperly influenced the
NRC Staff 1o “water down" IR 90-02 to cover up additional concerns raised by
Petitioner and verified by an NRC inspector identified by Petitioner as “John
Daoe.” Petitioner further alleges that, upon learning of these potential violations,
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APS management began a concened effort 10 harass and discreda “John Doe™
through his superions st NRC Rogion V, and thai AFS iiended 10 cover up and
suppress additional serious violations, many of which Petiioner's supervisors al
APS recognized were legiimate concerns. Petitioner further alleges that APS
cmployees stated that they were going 10 contact NRC management 1o get “John
Doc” 1o revise his findings and have him transferred to another NRC region
because he was causing 100 much wouble. Finally, Petitioner alleges that senior
APS officials contacted NRC Region V officials by telephone and accused “Johin
Doe” of misconduct 10 impede and inlerfere with an ongoing inspection.

As stated above, OIG has completed s investigation of the wrongdoing
aspects of the Petition. OIG issued its report on Sepember 30, 1991 (O1G
Investigative Report, Case No. 9045H). The following is @ synopsis of this

The Petitioner 10ld OIG that she had no first-hand knowledge of the alleged
telephone calls by Palo Verde managers 0 NRC Region V officials, The
Petitioner learned of the telephone calls from Inspector “John Doe.” “John
Doc” 1old OIG that 1t was his understanding hased on discussions with Region
V officials that Palo Verde officials had called the Region and expressed concern
with the manner in which he presented his inspection findings on emergency
lighting a1 an exit meeting on March 23, 1990, Specifically, Palo Verde officials
were sarprised at e exit meeting with new findings that “John Doe™ had not
previously discussed during the inspection. Therefore, they were not prepared
to respond.

All of the Palo Verde and NRC officials aliegedly involved in the commu-
nicutions regarding “John Doe™ and the NRC inspection findings denied or had
no recollection of ever discussing “John Doe's” performance during the March
23, 1990 exit meeting. However, Palo Verde and NRC Region V managers had
discussed emergency lighting during telephone discussions following a February
9. 1990 exit meeting. According 10 the NRC Region V officials, “John Doe™
was not mentioned during these telephone discussions, and Palo Verde did not
contest the emergency lighting findings. NRC Region V held these telephone
conversations with representatives of Palo Verde w inform them of the gravity
of the emergency lighting issues.

With regard 1o IR 90-02, “John Doe” told OIG that he did not agree with
the manner in which his inspection findings were presented. He believed his
findings should have been reponted as violations rather than as unresolved items.

In Inspection Report 90-07 the NRC Stafl included as unresolved ilems LI
of the emergency lighting findings listed by “John Doe™ in his draft inspeciion
report. In other words, none of “John Doe's” findings were deleted fiom the
report. The NRC Staff both at headquarters and Region V continued o research
these issues for several months. Following additional inspections. Region V
issued Inspection Repors 90-25 and 90-35 and assessed Palo Verde a civil
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penalty of $125,000 for emergency lighting violations. The OIG investigators
did not substantiale the existence of a canspiracy between Palo Verde and NRC
Region V officials 1o water down inspection findings, as alleged. This concludes
the synopsis of the OIG Report.

The Petitioner also claimed that the Licensee actions alleged in the Petition
would chill ¢fforts by NRC wnspectors and Licenser employees 1o raise safety
concerns. As discussed above, the specific allegations of Licensee misconduct,
which were the hases for the chilling effects claims, were not substantiated.'

1. CONCLUSION

The OIG conducied ar nvestigation and could not substantiale the exisience
of a conspiracy between 'alo Verde management and NRC Region V officials
1o delete iems or alter inspection findings, and other related aspects of alleged
wrongdoing as dewsiled above, Therefore, | have decided to deny the Petitioner’'s
requests for action: (1) that NRC institute a proceeding against APS pursuant 10
section 2.202; (2) that APS be cited for violations deleted from NRC Inspection
Report 90-02; (3) that NRC issue fines (o APS and certain named employees
for lampering, obstructing, and impeding an NRC inspection; and (4) that NRC
employees involved in retaliation against the NRC inspector be disciplined.

Finally, Petitioner requests that NRC grant such other and further relief as
the NRC may deem appropriale. Based on the foregoing, there is no further
action deemed appropriale with respect 1o this Petition.  However, the NRC
will continue to review DOL cases of discrimination and any Ol investigations
involving retaliation as they are completed for appro priate action, as is normal
NRC practice.

L0 March 16, 1992, 1 issund » Disector --thm_m‘mvumoz-usmmmmw
o Petition filed by Messs David K. Colapinto snd Stephen M. Kot In footnate | of that Decision, | indicaied
(hat the issues of widespread harsament, incinidation. and rewaliation rawed by Measrs. Colapinio and Kot would
be the whnet of & separaie Director's Decision, These issues have no boen finally resolved and are sidll under
considerstion by the NRC. The NRC will keap Messn Colapine ané Kohe advised of the msolution of these
isbues.
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REGULATORY COMMISSION

Thomas E. Murley, Direcior
Office of Nuclear Reactor
Regulation

As provided in 10 C.FR. §2.206(c), a copy of this Pecision will be filed
FOR THE NUCLEAR

with the Secretary of the Commission 1o ils review,
Dated at Rockville, Maryland,

this 12th day of August 1992

T R N ™= WSy WSS " N,

e I I I R R S ——

AN — e

e R e e

148




