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In its Memorandum and Order of June 24, 1985, the Licens-
ing Board directed the parties to file by this date statc-
ments "concerning the permissibility and need (if any) for
calling various parties' attorneys as witnesses . v
This statement is filed on behalf of the Applicants, 1in
response to the June 13, 1985, submittal by Citizens Concerned
About Nuclear Power ("CCANP"), identifying certain of Appli-
1/

cants' attorneys as witnesses,=’ and in response to CCANP's
statement,z/ dated June 26, 1985, of what it expects to
prove through its proposed witnesses, including these attor-
neys, and its "identification of why it expects each witness

to so testify."g/

1/ "CCANP's Identification of Witnesses" ("June 13 submit-
tal").

2/ "CCANP Specification of Testimony Sought From CCANP
Witnesses" ("CCANP Specification").

3/ June 24 Order, p. 4. CCANP has, in addition, served
subpoenas directing three attorney witnesses to appear
and testify in this proceeding. Pursuant to the Board's
June 24 Memorandum and Order, Applicants reserve the
right to ask at the upcoming hearings that those subpoe-
nas, as well as other subpoenas issued at the request
of CCANP, be quashed or modified.
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At the outset, it should be emphasized that, although

lawyers are not legally immune from the requirement to appear
and testify, our legal system perceives that calling lawyers
as witnesses is likely to produce undesirable conseqguences
- consequences inconsistent with the underlying objectives
of that system. The likely consequences include the divul-
gence of client corfidences; the exposure of legal tactics,
advice and strategy to persons with conflicting objectives;
and the "harassment" of a client or his attorney by attempts
to disqualify needed counsel from continued representation
in a proceeding or to otherwise impair his ability to repre-

4/

sent his clients effectively.- For these reasons, there
exists a general consensus among the legal profession and
the adjudicators that, if at all possible, lawyers should
not be called as witnesses, and the effort to call them

5/

is rarely made.=

4/ In this proceeding the Board has already ruled the
three subpoenaed attorneys will not be disqualified,
in part because of the substantial hardship which dis-
qualification would cause Applicants. Memorandum and
Order, June 18, 1985, pp. 14-16. Nevertheless, by
letter dated June 25, 1985, CCANP has given notice
to the Board and the parties that it will seek "sequestra-
tion of the attorneys"” during part of the hearings,
i.e., it will now seek what would amount to temporary
or partial disqualification of those attorneys.

5/ The comparative infrequency of efforts to obtain law-
yers' testimony is perhaps a testament to the breadth
of agreement with Mr. Justice Jackson, who said it
all as well and as succinctly as it can be said in
Hickman v. Taylor, 329 U.S. 495, 517 (1947) (concurring

(. . . footnote continued on next page)




This underlying attitude toward the lawyer as witness
was suggested by the guestion posed in this Board's order
of April 18, 1985, as to: "The propriety of continued repre-
sentation of a party by an attorney who may have partici-
pated other than as counsel in factual matters potentially
at issue before an adjudicatory tribunal." The premise
of the Board's question was necessarily that, when a lawyer
has participated as counsel -- rendering advice, preparing
for and engaging in litigation or other proceedings -- he
is not a potential witness, so that the question of propriety
of continued representation does not arise.

Moreover, the courts and the agencies have erected
substantial barriers against the comparatively infrequent
efforts to call lawyers to testify. These include recogni-
tion of the attorney-client privilege, aimed at protect-
ing confidences which clients might impart to lawyers, and
the attorney work product doctrine, conferring a privilege
that protects against disclosure of trial preparation mate-

rials, including mental impressions, conclusions, opinions,

(. . . footnote continued)
opinion):

Every lawyer dislikes to take the
witness stand and will do so only for
grave reasons. This is partly because
it is not his role; he is almost invari-
ably a poor witness. But he steps out
of professional character to do it.

He regrets it; the profession discourages
it.



or legal theories of an attorney concerning a proceeding.
In addition, courts have readily exercised their discretion-
ary authority to bar duplicative or cumulative testimony
s0 as to prevent lawyers from calling opposing counsel as
witnesses unless the testimony is really necessary.

In the balance of this statement, we first outline
how these principles have been applied both by the NRC's
Licensing and Appeal Boards and by tribunals other than
the NRC. We then turn to CCANP's stated objectives in calling
designated witnesses. The discussion, we submit, establishes
that it is wholly inappropriate to call as witnesses the

lawyers CCANP has designated for the purposes CCANP intends.

h
The inappropriateness of calling counsel for a party

as a witness has clearly been recognized by NRC Licensing

Boards.g/ Consumers Power Co. (Midland Plant, Units 1 and

2), LBP-83-53, 18 NRC 282, reconsideration denied, LBP-83-64,

As might be expected in view of the general reluctance

to call attorneys as witnesses in proceedings, the

NRC precedents have not arisen in connection with efforts
to subpoena lawyers pursuant to 10 C.F.R. § 2.720 (1985).
Rather, the precedents deal with attempts to depose
attorneys pursuant to the Commission's discovery rules,

10 C.F.R. § 2.740, et seg. However, if the protective
principles are applied even with respect to discovery,
their application to appearance as a witness in a proceed-
ing would be a fortiori.




18 NRC 766 (1983), aff'd, ALAB-764, 19 NRC 633 (1984).

In Midland, subpoenas were issued, on the request of the
Applicant, to four employees of the Government Account-
ability Project ("GAP") who had submitted affidavits to
the Commission on behalf of whistleblowers. The Applicant
wanted to explore the contents of the affidavits, and in
its subpoenas called for the production of certain docu-
ments as well as personal stestimony. Among the documents
sought were those concerning communications between two
intervenors in the case, on the one hand, and GAP and some
of its lawyers and paralegals, on the other.

On counsel's representation that all such communications
were for the purpose of obtaining legal advice -- or, presum-
ably, if they went from GAP to the intervenors, for the
purpose of giving such advice -- the Board, whose Chairman
is also Chairman in the instant proceeding, quashed the
subpoenas insofar as such documents or testimony were called
for. 18 NRC at 284-85. It did not even countenance the
Applicant's effort to submit interrogatories to test the
bona fides of the claim of an attorney-client relationship.
The Board said that "[clounsel for Intervenors has stated
that all communications between [Intervenors] and GAP were
for the purpose of receiving legal advice. We accept that

representation.” 1d. at 285 (emphasis in original). It



was thus enough for the Board, on the merits of the issue,
that the communications were for the purpose of receiving
legal advice and that counsel had so represented.l/

Insofar as the Midland Board's ruling was based on

privilege, it accords with the ruling of the Licensing Board

in Long 1sland Lighting Co. (Shoreham Nuclear Power Station,
ng _ g

Unit 1), LBP-82-82, 16 NRC 1144 (1982). The Board there
said that it regarded as correct the "more widely held view
. . . that statements from an attorney to the client are
privileged only if the statements reveal, either directly

or indirectly, the substance of a confidential communication

by the client." 1Id. at 1158.9/ The Board nevertheless,

on in camera inspection, held privileged virtually all attor-

ney-to-client communications that could fairly be regarded

7/ The Chairman stated further:

. . . we will accept the representations
of attorneys before us. We are not

going to question their accuracy . .

They are admitted to the bar and they

have an obligation to tell the truth

and we are going to assume that they

are telling the truth unless we are

told differently, unless there is signifi-
cant proof . . .

Docket Nos. 50-329-OM & OL, 50-330-OM & OL, Transcript
p. 18,615 (June 29, 1983).

8/ See also Consumers Power Co., (Midland Plant, Units
T and 2), LBP-B83-70, 18 NRC 1094, 1098-99 (1983).




as giving legal advice or even, more broadly, "rendering
legal services," on the basis of the attorney-client privi-
lege. 1d. at 1170, 1172, 1175, 1176.

In another corder in the Midland proceeding, the Licens-
ing Board agreed that the touchstone is whether legal advice

is asked for and received.

We stress again that Mr. Cook's affidavit,
made under oath, reveals that the purpose
of the meeting was, in fact, the receipt
of legal advice. Even if some non-legal
considerations were exchanged, so long

as the meeting was devoted primarily

to legal advice, the entire contents
thereof are protected by the privilege.
Barr Marine Products Co. v. Borg-Warner
Corp., 84 F.R.D. 631, 635 (E.D. Pa. 979);
United States v. United Shoe Machinery

Corp., 89 F. Supp. 357, 359 (D.Mass.
1950).

LBP-83-70, 18 NRC at 1103.

And, in connection with a different aspect of the Midland
proceeding, the Appeal Board quoted favorably what it des-
cribed as "the broad language" of Hickman, establishing
the principle of protection of attorneys' work product.

Consumers Power Co. (Midland Plant, Units 1 and 2), ALAB-691,

16 NRC 897, 917 (1982), aff'd, CLI-83-2, 17 NRC 69 (1983).

At issue there was the Licensing Board's criticism of counsel
for claiming work product protection for drafts of testimony
prepared by a lawyer for a witness. The Appeal Board held
that the criticism was unwarranted and indicated, though

it did not have to decide the qguestion, that it might well



have sustained the claim of protection that the Licensing
Board regarded as frivolous.
The sparse federal judicial precedents are to the same

effect. For example, in Walker v. United Parcel Services,

87 F.R.D. 360, 361 (E.D. Pa. 1980) (an employment discrimina-
tion case in which plaintiffs requested leave to depose
defendant's atorney on the ground that he may have played

a part in the alleged retaliation against plaintiffs), the
court, applying both the attorney-client and work product
privileges, denied leave to depose defendant's attorney.

It found that:

the proposed intrusion on defendant's
right to counsel is too invasive to
permit. Plaintiffs would depose counsel
not only on the very subject matter

of the court hearing, but on the manner
of counsel's preparation for it. Short
of prohibiting the deposition, 1t 1is
hard to imagine how to protect UPS from
revelation of its attorney's mental
impressions, opinion, legal theories,
or litigation strategy.

1d. at 362. See also Dowd v. Calabrese, 101 F.R.D. 427

(D.D.C. 1984) (denying plaintiff's motion to depose defen-
dant's attorney on ground of attorney-client privilege);

Brush v. Harkins, 9 F.R.D. 681 (S.D. Mo. 1950) (quashing

subpoena duces tecum requiring attorney to produce all papers
regarding a certain accident on grounds of attorney-client

privilege and work product doctrine).



Another reason for not allowing parties to call lawyers

as witnesses is the fear of impeding the ability of counsel
to prepare and present his client's case. See, e.g., In

re Grand Jury Matters, 751 F.2d4 13, 17 (1lst Cir. 1984) (court

quashed grand jury subpoenas of attorneys who were serving
as defense counsel in state criminal prosecutions for same
people that grand jury was investigating, principally on
ground that timing of subpoenas may have affected ability
of attorneys to prepare and present clients' defenses in
state action).g/

Finally, even if an attorney's testimony does not techni-
cally fall within one of the recognized privileges, the

principle that courts may exclude testimony that would be

merely duplicative or cumulative of testimony already being

9/ There is also a concern that allowing one lawyer to
question another will not supply factual enlightenment
but only a display of fireworks. 1In re Arthur Trea-
cher's Franchisee Litigation, 92 F.R.D. 429, 439 (E.D.
Pa. 1981) (indicating that questioning of one attorney
by another may result at least in the appearance of
impropriety). The court there quoted with approval
the opinion in Draney v. Wilson, 30 Fed. R. Serv. 2d
960, 961 (D. Ariz. 1980):

The adversarial nature of litigation
causes the tempers of counsel to flare
all too frequently. Permitting an attor-
ney on one side to become the inquisitor
of an attorney on the other side carries
a strong risk that another source of

fuel is being provided.
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proffered in a proceeding has in several instances been
applied by the courts to bar the testimony of attorneys

when it would be unnecessary.lg/ Where the testimony of

a lawyer is involved, the exercise of authority to exclude
cumulative testimony, i.e., testimony which is not necessary,

would appear to be particularly appropriate.

In In re Arthur Treacher's, 92 F.R.D. at 438-39, for

example, the court gquashed a subpoena of an attorney as
“unduly broad" because the testimony sought arguably would
be duplicative and cumulative (the testimony was to concern
a meeting which four other individuals attended). The court
also found evidence that the subpoena was motivated by a

desire to harass the other party. See also Walker, 87 F.R.D.

at 361 (in which court denied leave to depose defendant's
attorney on the ground that the deposition would be "largely
duplicative, lead to unnecessary further delay, and be oppres-

sive to the party and to the person whose deposition is

10/ The authority of a federal court to bar such unnecessary
testimony is unquestioned. "It is well established
that testimony which is merely repetitious and cumula-
tive of testimony already introauced may be excluded
by the trial court in its discretion." Harvey V. Andrist,
754 F.2d 569, 572 (5th Cir.), cert. denied, 53 U.S.L.W.
3838 (1985), accord Meadow & Walker Drilling Co. V.
Phillips Petroleum Co., 417 F.2d 378, 382 (5th Cir.
1969). 10 C.F.R. § 2.757(a) expressly confers similar
authority on presiding officers to "[1l]imit the number
of witnesses whose testimony may be cumulative. . . ."
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sought"); Johnson v. University College of the University

of Alabama in Birmingham, 706 F.2d 1205 (llth Cir. 1983),

cert. denied 104 S.Ct. 489 (upholding, on an appeal from

the amount of an award of attorney's fees, the quashing
of a subpoena duces tecum requiring defendants to produce
records concerning fees of defendant's counsel, on grounds
not only that the subpoena was of questionable relevance

but also that much other evidence on the subject had already

been submitted).ll/

These principles apparently have already been applied
by the Licensing Board in this proceeding, when 1t said

We hold in abeyance the issue of whether
Mr. Newman may be a witness "necessary"
for a complete record. Mr. Newman could
become a necessary witness to testify

to factual matters if other evidence

were t> lead to a reasonable inference
that Mr. Newman held some unique, factual
and material information not known by
others involved in the replacement discus-
sions.

1/ There is also a body of law under Rule DR5-102(A) and
(B) of the Code of Professional Responsibility which

in essence holds that a lawyer is a necessary witness
(for purposes of considering the need for disqualifica-
tion) only if he is the only one able to testify on

a particular matter, and not if his testimony would

be merely cumulative. See, e.g., J.P. Foley & Co.

v. Vanderbilt, 523 F.2d 1357, 1359 (2nd Cir. 1975);
Freeman v. Kulicke & Soffa Industries, 449 F. Supp.
974, 979 (E.D. Pa. 1978); Miller Electrical Construction
v. Devine Lighting Co., 421 F. Supp. 1020 (W.D. Pa.
1976); Cottonwood Estates, Inc. v. Paradise Builders,
Inc., 128 Ariz. 99, 105, 624 P.2d 296, 302 (1981).
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Memorandum and Order, June 18, 1985, p. 13.12/
In the next section we demonstrate that, on the basis
of CCANP's statements of what it expects to prove through
the testimony of the subpoenaed attorneys, the testimony
sought is either privileged or is unnecessary and duplicative
or relates to matters about which the Applicants' attorneys

represent they have no knowledge.

11.

In CCANP's June 13 submittal, it stated in broad terms
the subjects about which it planned to question Applicants'
lawyers. Subsequently, in CCANP's Specification, filed
in response to the Board's June 24 Order, CCANP set forth

"what it intends to prove" through this testimony.lé/

We
now address these two statements in light of the principles
discussed above. These principles call for quashing all

of the subpoenas addressed to Applicants' attorneys.

12/ See also the unpublished Memorandum and Order, dated

April 5, 1983, at 3, referred to in Midland, LBP-83-70,
18 NRC at 1103. There, in response to a request by
intervenor for drafts of a certain report, the Board
found that the report was attorney work product and
would not be discoverable if the material was merely
cumulative.

The Board also ordered CCANP to set forth "some identifi-
cation of why it expects each witness to so testify,"”
June 24 Order at 4, presumably to determine whether

the implications raised by CCANP's requests for testi-
mony had any basis. Although CCANP has expressly recog-
nized this direction, CCANP Specification at 1, short

of simply asserting that the witnesses in question

are attorneys and as such were available to give their
clients advice, CCANP has failed to provide any of

the identification requested by the Board.

1=
b



A. Essentially, with regard to Mr. Newman, Mr. Axelrad
and Mr. Gutterman, CCANP states that it plans to ask about
their knowledge of the Quadrex Report, their role in its
release and their representations to the Board concerning
the Report. June 13 submittal at Nos. 7-9; CCANP Specifica-
tion at 7-10. CCANP acknowledges that Mr. Axelrad has already
represented to the Board that "while the attorneys were
aware of the Quadrex Report, . . . they did not ask to see
it and gave no legal advice on whether the report should
be turned over to the NRC or the Board." CCANP Specification
at 7. 1n addition, CCANP states that it expects the attor-
neys to testify:
that the [sic] were aware of the Quadrex
study while underway, the final report,
and the potential for 50.55(e) reports
originating from Quadrex; that they
never asked to see Quadrex before September
1981; that they were never approached
by HL&P personnel to give an opinion
on whether 50.55(e) or the McGuire
rule required turning the Quadrex Report
over to the NRC Staff or the ASLB.

1d. at 8.

Applicants' attorneys agree with this statement of

the facts prior to September 1981, which are not in dispute,

although it is far from apparent why these facts are material.

Insofar as these facts are contained in statements to the

Board, moreover, they are a matter of public record and
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there is no need for testimony from the attorneys concerning

them. See October 16, 1984 Prehearing Conference, Tr. 10843-47;

CCANP Specification at 9-10. These facts also are confirmed
by other witnesses who are already testifying in this proceed-
ing. See, e.g9., Goldberg testimony at 54-55; Oprea testimony
at 12-13. The attorneys' testimony would therefore merely

be duplicative or cumulative, and there is no reason for

calling them as witnesses on this subject. 1In re Arthur

Treacher's, 92 F.R.D. at 438-39; Walker, 87 F.R.D. at 361;

Midland, unpublished memorandum of April 5, 1983 at 3.

CCANP states that it is calling the attorneys as witnes-
ses "to test the validity of their unsworn representations
to the Board." CCANP Specification at 8. CCANP has made
no showing, however, of anything that would lead the Board
to question the validity of these representations. On the
contrary, CCANP's statement of what it expects the attorneys
to testify to simply confirms their representations. There
is thus no basis or need to validate anything. Moreover,
the Board has in the past stated that: "We will accept the
representations of attorneys before us." Midland, LBP-83-53,
18 NRC at 285. Applicants submit that this policy is particu-
larly appropriate in this case where the representations
are independently supported. See Oprea testimony at 12;

Goldberg testimony at 51.



Finally, CCANP states that Mr. Newman, Mr. Axelrad

and Mr. Gutterman were available at all times to the Applic nts
for advice. CCANP Specification at 8, 9. Not only 1s this
fact undisputed, but also it 1s no more than an assertion
that the three are indeed lawyers for the Applicants, certainly
not a basis for calling them to testify.

B. CCANP requests additional testimony concerning
the Quadrex Report from Mr. Newman and from Mr. Gutterman.
With regard to Mr. Newman, CCANP states that it plans to
question him in particular about the letters regarding Quadrex
he sent to the Board and the parties and to show "through
[these] representations, he sought to minimize the importance
of the report and the role of Mr. Goldberg." CCANP Specifica-
tion at 9. None of these matters are appropriate bases
for calling Mr. Newman. His letters are matters of public
record, as is the Quadrex Report, and Mr. Goldberg himself
will be testifying concerning his "role." If CCANP wishes
to reach conclusions from these factual matters in its ulti-
mate filings with the Board it is free to do so. But no
testimony from Mr. Newman would be pertinent to those facts,
i.e., the content of the letters or of the Report or the
role of Mr. Goldberg. CCANP's sole purpose appears to be

to question Mr. Newman concerning his mental impressions,

opinions or legal strategy, exactly the types of testimony




by lawyers that are protected.l—/ Hickman, 329 U.S. at 511-512;

Walker, 87 F.R.D. at 362; see also Midland, ALAB-691, 16

NRC at 917.

With regard to Mr. Gutterman, CCANP states that he
"had conversations with Mr. Goldberg regarding the Quadrex
Report and potential 50.55(e) reports. . . ." CCANP Specification
at 9. Since applicants' attorneys were aware of the report
this is not surprising. Mr. Gutterman was acting as attorney
for Mr. Goldberg. This is a classic situation for applying
the attorney-client and work product privileges, and there
is no basis for calling Mr. Gutterman as a witness.

C. CCANP also requests the testimony of unnamed attor-
neys for Baker & Botts "regarding their knowledge and responses
to the Quadrex Report, particularly any discussions with
said HL&P witnesses [Messrs. Jordan, Oprea, Goldberg anc
Frazar) or other persons regarding inclusion of information
about the Quadrex Report in the prefiled testimony in Phase
1, amending said prefiled testimony . . . and/or

including the Quadrex Report in the testimony given during

14/ As to testimony concerning Mr. Newman's alleged "discus-
sions with the representatives for CCANP at the time
the Quadrex Report was delivered to CCANP," CCANP Speci-
fication at 8, although CCANP is obviously fully con-
versant with whatever it has in mind it has failed
to identify and show its relevance. Particularly since
the conversation -- whatever its content =-- took place
after the Report was provided to the Boara and parties,
it can scarcely justify calling Applicants' counsel.
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the hearings in Phase I." June 13 submittal at No. 10.
CCANP clarifies in its later Specification, at 10, that
it is not certain whether Mr. Axelrad's statements apply
to the Baker & Botts attorneys and that i1t expects that
at least one of the Baker & Botts attorneys was fully aware
of the Quadrex Report.

CCANP offers no basis for this expectation. 1n any
event, the prefiled testimony of the HL&P witnesses did
not mention the Quadrex Report and no testimony concerning
it was otherwise received in Phase 1. Even if unnamed Baker
& Botts lawyers were aware of the report and took it into
account in connection with preparation of the testimony,
any discussions that they might have had concerning the
possibility of referring to the report in the testimony
would be obvious examples of communications that are protec-
ted by the attorney-client privilege. Shoreham, LBP-82-82,

16 NRC at 1158; see also Midland, LBP-83-70, 18 NRC at 1098-

99, Testimony on such discussions could well reveal communi-
cations from the client intended to be in confidence and
seeking legal advice and assistance, and so should be barred.

Walker, 87 F.R.D. at 361, 362; Dowd; Midland, LBP-83-53,

18 NRC at 284-85.
In any event, regardless of the lawyers' role in testimony

preparation, it is the witnesses' testimony which 1is involved
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111.

In the foregoing we have demonstrated that each discrete
matter which CCANP states it wishes to establish through

the attorneys' testimony is protected by tne attorney-client

or work product privileges, is duplicative and unnecessary,

or is already established or conceded. Even more importantly,

viewed as a whole, essentially what emerges from CCANP's
requests for the attorneys' testimony is an effort to inquire
into their mental impressions and legal strategies and their
confidential relationship with their clients - an objective
wholly at odds with our legal system. We therefore submit

that it is neither permissible nor necessary for the attor-

neys to testify.

Dated: July 2, 1985

NEWMAN & HOLTZINGER, F.C.
1615 L Street, N.W.
Washington, D.C. 20036

BAKER & BOTTS
3000 One Shell Plaza
Houston, Texas 77002

Respectfully submitted,
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Steven P. Frantz

Donald J. Silverman
1615 L Street, N.W.
Washington, D.C. 20036

Finis E. Cowan
3000 One Shell Plaza
Houston, Texas 77002
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* we're making l/4 of engr progress
we had planned.
(Bancock = how could they miss so far?)
* not encugh engr. supervision.
- 1000 engrs but not enough good engr mgrs.
Specific (Geld /Poston re Quadrex = review session May 7)
prab;.v"‘ * EVAC design shaky = BiR concedes
:.qd__";;wcka;c. dcsz;n * 7 = maybe overly conservative
e (radiclegical shielding)

[10:00] R. askeZ if on level 11l yet:
Geld - llld Yes on constr
? * engr.
[17-01) Barker (cont'd)
Ex. $ Engr Proqrcsl-‘
Bardt = how many pecple does BR need?
Goldberg 2 dozen
Spruce - is B.R. p)ttln; best men
on nen-cost plus jobs?
Gold re subbing out some engr wk
(as followup of Apr 10 meeting =
discs. re BiR getting pecple)
Poston - couldn't this drift on
for years?
Geld = I don't think sc ~ if we
. can't see (-clutxon)(prog:css)
e » in 3 mos, shouldn't wait
What de? longer.
(disc. here re BiR's
disc. w/ Black & Veatch)
Barker = hope more formalized
recom. from BR to HLP in
next 30 days
Gclé - BR has EDS, is talking
to W § ? = major mget.
profler & BR weak in

81086
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A

Poston = if BR sen. mgt keeps coming back
w/ nom. o©f ineffectives - Aare you
talking to right pecple?
R.L. if they don't do it scon, can't do it

D.J. again explained
discs w/F
= concepts of reorg.
- importance of success
soon to BR & ( lit
coula
destroy
F's career.

David expresseld apprec for Don';
handling of Apr 10 meeting, called
by B4R, work since & report

Ex. B
still on
bese screen

[11:00) k. 9 = Constr § compl. Unit 2
10 " . 1l PB
11 - - 2.
[110% End) End § complete

prev. est 278 mill

re. Cash Flow = (in Nov.)
tx<::>- 374 million feor 'S8l

(will put variance
analyvsis in ma:l)

Bcrchelt - how couléd you poss
spend 100 mill more
when can't get engr tec do
coenstr wk planned
(Barker ans re 600 engrs _
= Nov CF based on {beank vs. 900
now ?? = HLP had to be satisfied?)
- why not lay off contr force
Goldberg - felt to cut back
BR engr CF now woulc be
disastrous
Barker = ?
Ex 13 = B4R CF compariscn
(made by BéR)
Bome Cfc <« 78 Mill! 21 to
100!

[1108) Bar

Ge= -

Spruce raised Q re
vhether we audit to
see charges correct?

Geoldberg = '79 baseline est sorely
under estimated magnitude
of pipe supports

Borch = livid re non=-pref.
of BiR. Prob can't sclve

:Fir'g procb. except by repl.
t;:: Freehan

S -
St Back to where we were

2 yrs age = kick BéR off

David diédn't want this to be
par: of records (until [blank]?)
?

Barker Ex [blank) re Owners' Cost
Goldoerg - we won't disc. CF!
[112¢) Barker = Ex. 12?7 Pro) Manpower 3,28
Gold = in last 12 mos have
turned over 600 engrs
Pokorny asked if this typical
for engr cos in Bouston? .
G.C. = BR has enly 1 nuc jcb } ¥

® bag STP rep. peer

- haeg='s mEfgvad gno ;: career
é:sc here re Pieper's petent 81088
4.0 charge that HIP

(wc'.L'.'r.': apgrecve

fesTLiting plan

[2sa2, Goii cites 2:%%, recriits 00.166
hae w eguities & int rates
(BF fNas nC F.an to ame..lrace
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Houston Lighting & Power Company

" OFFICE MEMORANDUM
To South Texas Project Nuclear File June 3, 1981
From D. D. Jordan
Subject

At 8 a.m. on Wednesday, June 3, 1981, Mr. Tom Feehan met in my
office to discuss the status of Brown & Root's organization and the recruit-
ing efforts to fill critical positions on the South Texas Project. Mr. Feehan
seemed to be encouraged with their progress and indicated that there was a
possibility that Gibbs & Hill might assume some portions of the engineering
on Unit 2. He said a Letter of Intent with Gibbs & Hill had been prepared
and that he was concerned that Houston Lighting & Power Company would
require several days to agree to the addition of Gibbs & Hill. 1 indicated
that there should be no delay on our part if in fact Brown & Root had
communicated their plans to us during the formation period but that if they
had developed this program in a vacuum without our knowledge or input,
it would obviously require us some time to become acquainted with the plan.

1 have later determined that the problem of time
with Gibbs & Hill does exist because Brown & Root
did not communicate any of their proposals prior
to their Letter of Intent to Houston Lighting &
Power Company. There are material questions
relative to the engineering controls since Brown &
Root intended to allow Gibbs & Hill to engineer
Unit 2 using totally different control system than
they used to engineer Unit 1. While this might be
expedient for the engineering schedule, it certainly
would be a future difficulty in attempting to
operate and make alterations to each unit of the
next 30 years. This and other difficulties are
each to be resolved.

During the conversation, Mr. Feehan said he was concerned with the attitude
of our partners and the potential politics on the South Texas Project; and he
asked if it would be advantageous to South Texas if Brown & Root removed
themselves as architect/engineer and contractor. 1 told him we had not yet
made such a decision and that it would not be necessary for this to happen
if in fact Brown & Root would begin to show some positive results on South
Texas. Mr. Feehan was told again that the prime difficulty on the Project
is the failure of Brown & Root to place experienced people in lead positions
in spite of the fact that we have continually requested that this be done
for the last three years. The current effort being made by Brown & Root to
finally comply with this request is very late; and in our opinion, is still
not as strong as it should be. For example, we have little confidence that
this Project can advance satisfactorily under the direction of Bill Rice who
has never had any experience with nuclear engineering or construction prior
to his recent assignment to oversee this work.

DD]:sh
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Broom
'l-a;y' ot al
#2 could / carve
do this Jess felt should ecome
B4R, in whole or in part
[2:25 End)
[2:25) Disc. re Salt's freedonm (none-subserv
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