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Dear Mr. Cummings:

As you know on September 4, 1979, Ann M. Tricey and
1 met with members of your staff, John Sinclair and Bob
Gamble, as well as Region III inspectors, John Streeter
and Paul Barrett.

We were advised b{ Mr. Barrett and Mr. Streeter that
1 & E's inspection will still take several months to
complete. It was agreed that this inspection, which is
crucial to the NCR's health and safety concerms, is the
top priority at this time. Consequently, to avoid any
garallcl proceedings problems, or somehow inhibiting

& E's review, it is my recommendation that no criminal
investigation begin until the civil inspection is completed.

At that time, an assessment should be made as to
whether such an investigation is appropriate, and an in-
vestigation begun if it is so indicated.

Please let me know if you concur in my assessment,
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AMES C. CISSELL ]
Uhited States Attorney ‘

8505290503
8395270503 841227 -
BAUSERB4-415  PDR . . '
. rJ . HANLEY,
ions Un .

A
Special Prosecut
Assistant U.S. Attorney

PJH:mlt

¢cc: Dave Everett




Judge Hoyt:

Mr. Fortuna:

Judge Hoyt:

Mr. Fortuna:

Judge Hoyt:

Mr. Fortuna, I'd 1ike to introduce myself and [ am

Helen F. Hoyt, an Administrative Judge with the Nuclear

Regulatory Commission, Atomic Safety and Licensing

Board Panel, and my colleague [ believe you know,

Mr. Sebastian Aloot, also from the Nuclear Regulatory
Commission in the General Counsel's Office. The third
person that you see in the room here is Miss Ruthanne
Miller who is our law clerk. Mr, Aloot and [ were
assigned by the Chairman, Jim Palladino, on May 6,
1983, to undertake an investigation into the
allocations that are detailed in the November 16, 1980,
memorandum to Chairman Palladino from Mr. Martin G.
Malsch, Deputy General Counsel. That interview was
titled, "Interview with Thomas Applegate.” I believe
you have been forwarded a copy of that this morning to
review, have you not?

No, not the charter.

No, I don't mean the charter; ['m talking about now the
interview itself. Let me also show you the charter
from the Chairman, It was addressed to Mr. Levine, the
one | referred to as being that of May 6, 1983.

Yes, Your Honor, ['ve read this May 6, 1983, memorandum
and ['1] pass it back to you.

Thank you. As you have noted in there, our assignment
will be the focus...is the focus of our investigation
whether or not the Director of QIA of the Nuclear

Regulatory Commission and that office made a go faith




Mr. Fortuna:

Judge Hoyt:

Mr. Fortuna:

Judge Hoyt:

Mr. Fontuna:

Judge Hoyt:

Mr. Fontuna:

Judge Hoyt:
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effort to carry out their responsibilities in an OIA
investigation of Applegate allegations investigated by
Region III in the early months of 1980.

Yes, Your Honor,

To anticipate any questions you may have concerning an
attorney, [ would Tike to assure you that you may have
one here in this interview if you wish,

[ have no desire for an attorney, Your Honor.

We have elected to use a small dictaphone cassett
recorder in lieu of making copious notes which ['m sure
you as an investigator know sometimes it distracts one
from the substance of the interviewees testimony is
intended for our use only and will remain in our files
and will be used to transcribe events you will tell us
about in this interview.

[ have no objections to such procedure, Your Honor,
Thank you. We ask tq.t you not discuss this interview
with anyone in this Commission's offices or any other
office. This request is made of you to ensure that
what we discuss today will not...1f it could influence
any other persons that we may talk with about this
fnvestigation. Do you have any questions up to this
point?

No, ma'am,

When we have completed the investigation, we will

report our findings and our recommendations to the
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Chairman. [ believe that Mr. Aloot would like to begin
the questions this morning and at this time ['1] ask
him to take over here.
For the record, would you state your full name and
present position with the Nuclear Regulatory
Commission?
Roger A. Fortuna, Jr., presently Acting Deputy

Director, Office of Investigations, Nuclear Regulatory
Commission,

Mr. Aloot: Were you ever assigned to the Commission's Office of
Investigation and Audit?

Mr. Fortuna: Yes, sir, | was.

Mr. Aloot: Could you describe the dates and any titles aid
responsibilities you had during that period o:
assignment?

Mr. Fortuna: [ certainly will, [ was employed initfally with the
Office of Inspector and Auditor from approximately June
1975 to early 1978 to the then Director, Mr. Thomas J.
McTierna, as a special assistant. Subsequent to that,
for approximately 14 months [ was employed by the
Nuclear Regulatory Commission's Office of [nspection
and Enforcement, [ then returned to the Office of the
Inspector and Auditor in approximately June or July of
1979 and | performed as the Assistant Director...[ was
in the function of Assistant Director for
Investigations from that time period until
approximately the first of March 1980,
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Aloot:

Fortuna:
Aloot:

Fortuna:
Aloot:

Fortuna:

0.K.

Excuse me, 1981.

I'm going to present you one document and asked you to
{dentify the document and to state whether you have
seen that document before, other than today.

This document is titled: The Office of Special
Counsel. There's a date of December 29, 1980, a
memorandum with attachments from Mary Eastwood, Acting
Special Counsel, addressed to then Chairman, John
Ahearne, and it attaches 100 plus pages. [ have seen
this document before; ['ve seen it in my capacity as
Assistant Director for Investigations, in the Office of
Inspector and Auditor.

I'm asking you a series of questions now dealing with
the general investigative policies of the Office of
Investigation and Audit and | asked you to answer them
based on your best recollection.

Yes sir,

0.X. Does OIA have any written policies regarding the
fnfitiation, conduct, or disposition of investigations?
['11 speak to the time that [ served in OIA

That's true,

During that time period we had no written policies or
procedures regarding the initfation, conduct or
disposition of investigations that fell within the
Jurisduction of OIA.



Mr. Aloot:

Mr. Aloot:

Mr. Fortuna:

Mr. Aloot:

Did OIA have any unwritten policies regarding the
initiation, conduct or disposition of investigations?

[ think [ could easily generalize it as being the
following of generally accepted investigative practices
and procedures that are adhered to in a general sense
throughout the federal government's law enforcement
establishment.

As they would pertain to the Nuclear Regulatory
Commission.

By that | mean quite simply we weren't authorized to
administer polygraphs to surveillance or those sorts
of, 1f you will, criminal law enforcement techniques,
but we adhered to some generally accepted investigative
practices, such as assuring that an investigation was
properly scoped, that you prepared yourself before you
conducted an interview, many of the things I'm certain
you prepared yourself before today, made a concerted
effort to have two individuals, investigators, present
during an interview, tried to write up our interview
notes, if we were doing the processes properly as

post ‘ble and reducing that into a written
format--statement of some sort--and things of that
sort, Did [ explain that clearly enough?

Yes, you have. We probably will develop this a little

more further.




Mr. Fortuna: Alright.

Mr. Aloot: Given the absence of any written or specific unwritten
policies, would you explain based on your recollection
now how OIA investigations were inftiated? Were they
self initiated or was...?

['d say, by and large, fairly routinely, the office
self initiated. By that [ mean...l think ['1] have to
give a 1ittle more background to help us all
understand, also to refresh me. The Office of
Inspector and Auditor is divided into two groups,

there was inspection, excuse me, investigative group

and an audit group. [ had no jurisdiction over the
audit group. The investigative group was charged with
the conduct of investigations pertaining to the
integrity of the NRC process, regarding, for example,
individual employees. Getting that down to its
simplest form, 1f an issue was raised regarding the
abuse of time and attendance, it would be very routine
for our office to involve ourselves in this type of
case. We'd involve ourselves in overtime fraud, travel
fraud, fraudulent claims by employees, threats, things
of that sort pertaining the NRC mission, Additionally,
we were charged with the responsibility of reviewing
and investigating charges that had to do with, if you
will, the poor performance of or malfeasance or

misfeasance of individual NRC employees within their




jobs, as an example, this Applegate case would be a
type of thing that we would handle, so our jurisdiction
fe!l over NRC employees.

Mr. Aloot: When you say that the investigations were
self-initiated, does that mean that the office
basically read all the documents that flowed through
the agency and said, "We should investigate this"?
or...

Mr. Fortuna: No, what | meant by that quite simply was clearly for
us to be aware of the fact--0[A-~that Sam Smith perhaps
cheated on his time and attendance. Routinely, an
individual might phone up the office or come over in
person and request an interview with myself for one of
the individuals employed as an investigator and say
something to the effect: "I'm a coworker of...and in
my view Mr., Mrs. of Ms. such and such has done
something wrong." Allegation,

Mr. Aloot: So in essence there was a referral of information, not
necessarily request for investigation.

Mr. Fortuna: Right. I'm contrasting that to the present system
where 1f for whatever reason it came to the attention
of an office director, division director, or branch
chief that individual may have passed on that
information that he acquired from one of his or her

employees and said, "This information has come to my



Mr. Aloot:
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Mr. Aloot:

Mr. Fortuna:

attention” would be in memorandum form "and [ request
that your office take a look see." [ would call that
more formal.

Yes.

The one [ would characterize as self-initiating: an
individual walked off the street, mentioned something
to us, we would not necessarily go back to the office
director, division direction, and say, "Before OIA will
do something, we asked that you ask us to do it." We
had the authority to self initiate.

Who made the decisfon to initiate an investigation,
generally? Was 1t a 1ine inspector, or did you have to
receive the approval of assistant director, or even
higher?

Oh, as in any organization clearly someone in the
management chain would have to have a discussion with
an individual investigator, or ‘ the allegation or the
charge was brought to one of the people on the audit
side of the house for whatever resson, those people
would bring the informati-n to the investigative side
of the house and, quite routinrels, it would be very
informal conversation, as an example, a telephone call:
“1'd 11ke to speak to an investigator." The secretary
would take that phone call and advise me in my capacity

as assistant director or advise Mr., Cummings in his



Mr. Aloot:

capacity as director and we would ask one of our
fnvestigators to please set up the time when this
individual could come on over and have a chat. ['m
giving examples that are fairly routine. And many
times the individual on the other end of the phone
would say, "Well, I don't care to give you any
specifics until [ arrive,” so, [ or my supervisor,

Mr. Cummings, would have very little idea of what the
information was going to be. At the end of that
fnitial interview, our investigator and the particular
persen bringing information forward a discussion would
routinely be held and perhaps a short memo written up:
on such and such a day and such and such a time, Mr.
Smith came in and spoke with Investigator 0'Toole and
provided the following information. That would quite
logically generate a conversation between the
investigator, the supervisor, myself or my branch
chief, and Nr. Strickler, and perhaps Mr. Cummings «-
Just depending on the significance of the charge or the
allegation.

When you received this sort of information, was there a
policy 1n OIA that {f the information indicated
possible problems within the jurisdiction of another
office, was there an OIA policy about notifying the
other office of the receipt of these allegations or
this information, and, 1f so, at what time would the
other office be notified?



Mr. Fortuna:

Mr. Aloot:

Mr. Fortuna:
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The answer to that question is, of course, yes,

depending on .he type of allegation. ['ve chosen as my

example or examples alleged empioyee misconduct. Quite

simply, that clearly fell within the jurisdiction of }
0IA and no ocher office. Therefore, there would not

need be any communication with, on a routine basis,

with another office.

Let me give you a hypothetical...and ask...based on

your past position as a assistant director from

Investigations 1f an investigator or a member of OIA

received information basically alleging problems in the
construction of a nuclear power reactor by a licensee

or a licensee's contractors based on your formal

position at OIA, would 1t had been proper for the 1ine

investigator not to communicate receipt of those

allegations to, for example, [&E or NRR?

If we're talking health and safety issues, we're

talking outside of the purview of OIA as far as an NRC

employee integrity issue and clearly we should

«= I'm talking now from the OIA perspective

-« should get that type of information to the
appropriate office and that would be in that time
period the Office of Inspection and Enforcement who
then had control over all the Regions. That makes good
common sense; that wasn't written anywhera, but that's

the way that it would have, should have been handled if

we're talking a "technical fssue.”




Mr. Aloot:

Mr. Fortuna:

Mr. Aloot:
Mr. Fortuna:

Mr. Aloot:

Mr. Fortuna:

Mr. Aloot:
Mr. Fortuna:
Mr. Aloot:

Mr. Fortuna:

ei)e

Alright. Going on to...let's assume we get past the
theory. You received information...

Excuse me, let me interrupt for one second. I['m
assuming in your hypothetical we're not speaking to an
individual within the agency because it would be most
unnatural for someone in the Office of NRR or [&E to
OIA a ring and say that this problem in plant blue
clearly in their report structure they
would be telling their own folks, so | assume in your
hypothetical...someone outside the agency.

A member of the public.

Yes, we take that information and should communicate
that in a prime fashion to the...

Your response, was that personal or would it have been
an expectation that you would have had for any
investigator in OIA when you were the assistant
director,

[ believe that not only would have been my personal
opinfon but opinfon in formal policy enunciated to
folks that worked with me in that office.

0.K. and this...

And Mr. Cummings, too.

Alright. Now, assuming you develop or decide to
conduct an inspection, could you

Investigation.



Mr.

Mr. Aloot:

Mr. Fortuna:

Aloot:
Fortuna:

Aloot:

Fortuna:

Or investigation, could you describe the general
procedure that the office went through to “scope" out
an investigation?

I think 1t would perhaps be useful 1f we focussed our
attention on to what type of investigation and ['1]
give you a 1ittle background. Generally speaking, we
did two type of investigations: there was the employee
misconduct and then there was the...regarding their
functioning within the NRC time and attendance,
overtime, what have you, then, there was the, as became
more prevalent later on in my tenure, my second tour
through OIA, the information coming external to the
agency within the agency. Then, if we had an
allocation that spoke to Sam Smith, Resident Inspector,
at plant Green is not doing his or her job, or his jab,
in my example, Sam Smith, then, we were looking at it
from an integrity perspective but not from a cheating
your employer but from a...did that person really do a
good job.

Let's take that example.

Alright, how would that happen?

Yes, how would you “scope" the investigation? Who
would be involved in determining what questions to ask
and what areas to investigate.

[t's very clear to me that those type of allegations

are, were more complicated, [t would involve not only
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the individual or individual investigator or
fnvestigators and myse!f as assistant director but also
it would involve Mr. Cumnings as director of the
office. Routinely, in those type of cases, best of my
recollection there were far fewer of those than the
garden varifety: employee misconduct type of case and
what have you. Sit down in Mr, Cummings' office,
discuss, normally these types of allegations would have
paper behind them, some sort of letter, some sort of,
perhaps intervenor group, assisting the person or
persons making the allegation so there would be a
packet and as an example | make reference to the
document that | spoke to you 2bout a moment ago, the
0ffice of Special Counsel, I think from Mary Eastwood
to Chairman Ahearn, so there would be something to read
and analyze and step 1, quite simply, would be to go in
and talk with the boss and say, "This has come in as
you know. We've had x number of people available. How
many folks do you think 1t will take to work this one?
One, two, three, what have you? What's our schedules
look 11ke? What do we have owing on other
fnvestigations and cases? And it's Smith. And Jones.
We'll use those two people. We probably won't be able
to open on it for three or four weeks, what have you.
Fine. That's a priorization. A formal priorization,

Step .#0, let's get Smith and Jones to read the



Mr. Aloot:

Mr. Fortuna:

Mr. Aloot:

e M e

paperwork; we'll skim along and read it too and have
them come back to us with a ledger A, has ten
allegations, they are: one, two, three, four, right
down the line. Step one, a meeting two or three days
later, depending how voluminous the document is.
That's one mold; another mold may be the telephone call
and it 1s...before we know what we're really going to
be able to do on this thing, we think Smith ought to
hop on a plane and talk to the alleger or perhaps the
alleger will be town, we can have the alleger come out
to our office space and conduct an initial interview,
1f you will, focus the charges and the allegations and
help us understand what the concern is on the part of
the alleger. So, in comes the package and there's
something to analyze or in comes a phone cali and we
need to talk to that individual to find out what the
problem is, or the allegation is.

Following these kinds of meetings to flush out the
investigation, was it a routine practice to reduce the
decisions to writing? Or, was 1t routine just to leave
it in the air?

[ would have to say that by and large it was not
routine practice to reduce many of these decisions to
wed' g these formal things.

Is there a reason for that?



Mr. Fortuna:

Mr. Aloot:
Mr. Fortuna:

o1«

[ can offer my perspective on it; I think quite simply
it was press of time, resources, things of that sort
and I don't know how you operating this particular
endeavor that you're involved with but even in the
Office of Investigations where [ presently worked where
we do have some policies and procedures in place often
times we are unable to, again, because of the press of
business sit down and say you're up to phase 1 as of
Thursday afterncon at 3:15 p.m., Mr. Fortuna, Mr.
Hayes, investigators 1, 2 and 3, had a discussion
wherein we determined that step No. 1 would be... I
have to say that a lot of that is kind of intuitive
information, fairly routine, and done time and time and
time again.

[ see.

What would be more typical in my view of written would
be a fairly complicated case where the supervisor has
said I don't have the time to read this in the detail
that you can, Mr./Mrs, investigator. List out for me
the allegations and come on in and we'll use this as a
talking paper and that may find itself in the file,
There could be, within the investigators own work file,
sheets of paper, perhaps even typewritten, where that
individual done analysis of a 100-page document and
gotten it down to 3 or 4 pages of highlights.

Something 1ike that would not be uncommon but there was




Mr. Aloot:

Mr. Fortuna:
Mr. Aloot:
Mr. Fortuna:

Mr. Aloot:
Mr. Fortuna:

Mr. Aloot:
Mr. Fortuna:
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no rule #1 or rule #2 as before you come in to the boss
you have an agenda and list out the allegations and
behind each allegation you write down what you're
supposed to be doing regarding each one. Nothing like
that.

Mr. Fortuna, are you familiar with an Arthur
Schnebelen?

[ certainly am.

In what capacity are you familiar with Mr. Schnebelen?
Mr. Schnebelen came to the NRC, [ believe, also in 197§
under Mr, McT______, Office of [nspector and Auditor.
Mr. Schnebelen was employed as an auditor and, |
believe, sometime in the 76-77 time frame, perhaps even
earlier, serves as a branch chief on the audit side of
the house, reporting in to a assistant director, Mr,
Messenger. [ think he's in that capacity today.

0.K.

Mr. Schnebelen upon my departure from OIA in early 1981
-« ghort period after [ left -- performed the function
of acting assistant director for Investigations and
just around the time perfod when [ left [ believe he
was special projects or special assistant to Mr,
Cummings, the director.

Let me see 1f [ understand this,

Alright.



Aloot:

Fortuna:

Aloot:

Fortuna:
Aloot:

Aloot:

Fortuna:

cl’.

You previously stated that OIA was divided into two
areas: finvestigations and audit.

Correct.

And Mr. Schnebelen's background was in audit?

That's correct.

As acting director or assistant director for
Investigations, that would be responsible for the
investigations and not the audit side?

Right.

0.K, Let me ask: Was it common during your tenure at
OIA for someone |ike Mr. Schnebelen, assistsnt
director, or someone with a background in audit, or Mr,
Cummings, himself, to participate in an actua', field
fnvestigation?

Ah, [ can't...Let me speak to Mr. Schnebelen in 1ts
audit role. Many of the overtime abuse cases and the
time and attendance cases required an assist to the
{nvestigator from an auditor. The auditor is much more
familiar with TAA work, and things of that sort, so it
was not uncommon to team an investigator and an auditor
on inhouse integrity cases. That was fairly routine
and | imagine continues today, the same way that Ol
where | presently work will team up an inspector or two
with an investigator. One has a technical expertise
that the other doesn't. One enhances the other by way
of background in getting to your question, [t would
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not be routine for an auditor (in fact, it just never
happened while | was there) to run an investigation, if
you will, as the lead person but rather as an assist.
And 1t was not routine, in fact, [ don't believe that
it ever happened, where an auditor would, 1f you will,
be in the investigative supervisory chain, any more
than an investigator would be in the audit supervisory
chain.

[ see.

Now, getting to the second part of your question, [
believe 1t was was the common practice for, in my
tenure, an investigative supervisor, 1ike myself, or
Mr. Cummings, to involve himself in investigative field
work. And the answer to that question is on occasion
Mr. Cummings did involve himself with some field work
in investigations. [ cannot recall 1f it was 1t would
be very minimal my fnvolving myself in the field work,
the conduct of the field work in investigation other
than on a rare occasfon, Now, ['ve got the exception;
['ve answered my own question where we were just so
short handed and a particular interview had to be
conducted because an individual would only be available
on 4 very short time period where [ would involve
myself, and rarely in the field would be more comion.
Here at Meadquarters {f someone was in town or unless

passing through and there was nobody else to talk to
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Mr. Fortuna:

Mr. Aloot:

the person there was needed to be a second person, a
two-on-one type interview which 1s in my view the best
way to conduct an interview. Then, yes, occasfonally,
[ would be involved.

What about the situation where you had four available
investigators? That would be a somewhat uncommon thing
to have?

Oh, yes. [ don't think that's a sound management
principle, in my view.

0.K. Let's get to the stage where...again, talking
generalities at this point, where the field
fnvestigation has been completed, who's generally
responsible for writing the first draft of a report?
The investigator would be.

The principal investigator. And...

Good point., Correct. There could be a lead and then
assist. Those people would team up together and one
would have, well, I'1] be very simple; 1t makes good
common sense: Mr. Aloot, you're working for me; you're
the senfor investigator on the case. [ hold you
responsible for that document and that ftem, There's a
Junfor investigator working with you; [ recommend that
you monitor his work product and ensure that it comes
in together,

Could you describe the chain of review; oh, excuse me,
Change the tape.



Mr. Aloot:

Mr. Fortuna:

Side 2 of Roger Fortuna interview, May 11, 1983. Let's
continue. You just stated who was responsible for
writing the first draft. Could you describe the
general chain of review for investigative reports?

[ will for the time that [ was in the organization.
When [ was in the organization, we had a branch chief
as | mentioned earlier, Mr. Strickler. [ do not recall
when Mr. Strickler left the NRC and whether or not he
was sti1] on board just as [ was leaving, but for most
of my second time through OIA Mr. Strickler was in
there as a branch chief and 1t would have been, it was,
not would have been, his responsibility to review, if
you will, first drafts of reports. It wasn't anything
else, and 1t could be more than a first draft. If an
individual investigator, a lead investigtor, was
fnvolved in a bigger case, we used to try to get a feel
for where we heading, heading because 1t was important
to make sure that we had a broad enough scope, and that
we were going deep enough and that we were asking the
right questions, because you wouldn't want to let a
case get down close to the end and get a first draft
and say, my golly, I don't understand why you didn't
talk to these other folks, [ don't understand why in
interview #3, and now you're down to interview #25,
that you didn't ask the following four or five
questions, What we try to do, and, again, 1imited



resources in the ideal world lost and conflict
would be if at all possible when an individual
{nvestigator and investigators came bac. from a field
trip; as an example, ten people in four different
states and they made their swing in I11inois, at a
minimum Mr. Strickler, branch chief, would sit down
with people when they came back from [11inois and say,
“Can you write it up for me?" [t was maybe yes or no,
$0 you cculd look at a write up and see where the case
was heading. Or, if you don't have the time because
you have to catch the next plane to get to California
because we're working deadline, perhaps a Commission
deadline, or a self-imposed deadline, tell me, talk to
me where you are so far, Talked to who, those four
people? Fine. Roughly, what did they say? Fine. And
you can talk out wiere they were and you might say, Mr.
Stricklar, and 1f it was important enough, Mr.
Strickler would involve me, before you head out to
California. On your way back, hit Chicago and get off
that plane and ask four or five more questions of
interviewee #3. S0, we got phase 1 complete and keep
going out to Californfa. So, in addition to, if you
will, the first draft review, we try as best we could
to keep in touch with our folks and find out where they

were in the process.



22 -

resources in the ideal world lest and conflict woulc
be if at all possible when an individual investigator
and investigators came back from a field trip; as an
example, ten people in four different states and they
made their swing in I11inois, at a minimum Mr,
Strickler, branch chief, would sit down with peopie
when they came back from [11inois and say, “Can you
write it up for me?" It was maybe yes or no, so0 you
could Took at a write up and see where the case was
heading. Or, if you don't have the time because you
have to catch the next plane to get to California
because we're working on deadline, perhaps a Commission
deadline, or a self-imposed deadline, tell me, talk to
me where you are so far., Talked to who, those four
people? Fine. Roughly, what did they say? Fine. And
you can talk out where they were and you might say, Mr,
Strickler, and 1f it was important enough, Mr,
Strickler would involve me, before you head out to
California on your way back hit Chicago and get off
that plane and ask four or five more questions of
interviewee #3. So, we got phase 1 complete and keep
going out to Californfa. So, in addition to, 1f you
will, the first draft review, we try as best we could
to keep in touch with our folks and find out where they

were in the process.
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During this, ah, let's call it the interim review, was
it common during the tenure at OIA for the director of
the office to participate in these interim reviews.
Yes, I think it would be. Now, common, common in the
sense if it was a bigger case. :

Not a ~un of the mill time and attendance type of
thing?

Yeah, if it was a bigger case, it certainly was, I
think, a common practice for him to involve h'insﬂf.
That makes good sense.

During your tenure at OIA, was it a common practice to
permit the subject of an investigation (let's assume
it's a large scale investigation) to review the OIA
report prior to it's official release?

The report?

Let me clarify this: Do you make a distinction between
the investigative summary and the cover sheet summary,
the report or...ah

0.K. It's going to take us a little time. As I recall
the way the reports structured would be cover sheet,
Office of Inspector and Auditor report, subject: de
da, Investigator 1, 2, 3, 4 Supervisor de da. Turn
that over and you have the summary. And I may be
confusing what we do now in OI and what we did in OIA.

So, if I'm wrong, [ stand corrected. Excuse me; on top
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of that cover page should be a transmittal letter:

Dear user, recipient of the report, enclosed herein
pursuant to request of, or due to initiation, or, of,
please find the report of... And perhaps a few
paragraphs describing the issue and perhaps describing
what we found. Then came the cover sheet. Then would
come a summary section, 4, 5, 6, 7 pages. Bottom
lines: executive summary; so, if the Conmissioners had
an interest in reading the report, they wouldn't have
to wade through 100 pages of exhibits and 50 pages of
testimony or interview statements. That would be the
summary section. I believe we also used to have a
predication or scope section which, excuse me, would
have come before the summary section. Here's what
we're going to; Here's what we did do -- scoping it
out. Then would come your summary, then would come
your details and the details would be really the body
of the report if you'd care to indulge yourself in a
couple of hours of punishment, self punishment, and
that would be interview #1 and interview #2, interview
#3, da da da da. And attached to each interview
statement would be pertinent documents.

Yep. Getting back to the question, was it common to

o e
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permit subject of the investigation to have an
opportunity to review the OIA report and if so which
parts?

The whole thing? No! Absolutely...

By whole thing, you refer to...

A1l those things ['ve described: the transmittal
letter, the cover page, the synopsis, the summary, the
detail section, the exhibits.

It was not common practice then.

No, sir, not on my

What happened..let's take a situation where the report
is about another NRC office, would it be common
during...

That would be in audit.

Well...

I'm sorry; I'11 let you finish your thought.

Yeah, I was thinking of, ah, let's say an investigation
that's predicated on an allegation of wrong-doing by a
member of a particular office.

Uh huh.

Would it be...

Let's see if we can get a little more specific.
Allegation comes in that Joe Smith is cheating on time
and attendance. Several supervisors in that chain,

section chief, let's pick a GS-10, 9, 8, whatever, it
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could be a section chief in that , it could be
a branch chief, in that individual 21leged wrong-doer's
management chain, section chief, branch chief, division
director, office deputy director and a director, 0.K.,
we would not...now if it came to us through that office
director, section chief, or branch chief, they had to
know what we were up to, they brought the allegation to
us. Routinely, that individuual or some individuals ir
the management chain would have to be interviewed.
Again, good common sense. Those folks would be aware
of our interview; they'd know the investigators were in
their spaces talking to different people in their
organization. They'd be aware in a general sense of
what we were up to, and as the judge admonished earlier
on, we'd appreciate a request that you not discuss the
contents of this interview outside of this room. Well,
that's a request. Some pecple do live up to that
request and others do not. So, word gets out as ['m
sure word will get out eventually about this endeavor.
I contrast that against a formal, hard copy draft or
final report. Through my tenure [ instructed my folks,
in fact, they needed no instruction because all of
those folks had some investigative experience not to
share that information with “the subjects of the

investigation”.
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Next Step. The subject is our GS-9. What about the
office director whose probably by now, if he

to OIA, is clearly aware of it, or during the process
may become aware of it, and wonder what's going on over
here in my organization? And other people that work
for me that [ am aware of nor myself, provided, if you
will, first draft, early draft, dirty draft, whatever
you have, to an office director. If an inquiry would
come in, is it true that you are over in my office
space conducting an investigation if that phone call
came to one of my investigators or to myself, we would
acknowledge the fact (this is where the office director
didn't make the referral or the division director or
branch chief, or what have you) a“d try to keep the
information as limited as humanly possible. Again, the
rationale is quite simply don't let the cat out of the
bag, the "subject of the investigation may somehow find
out information and be able to fashion a story around
or fitting between testimony of other people or
thinking very negative thoughts, an individual
supervisor may have had this wonderful working
relationship with the individual and be convinced that
that alleged wrong-doer could do nothing wrong and may
unfortunately through some sense of loyalty, or what

have you, communicate what it was that we were up to to
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that indivudual. So, the answer to your question is
no. If the question was asked from a supervisor, Yes,
we are on your space, we are conducting an
investigation, we can't tell you too much more about it
until it is over.

Turn to the Applegate matter. When was the first time
you learned of allegations relating to Zimmer or Region
[II and their investigation?

Let me start with the document that you asked me to
identify earlier. I know that in early December [ was
aware of this commuriication between Mary Lawton and Mr.
Aherne from the Office office of Special Counsel. I
see that its got a date or state stamp on this

copy wherever it came from of December 29, 1980 but I
absolutely, for sure, know that I saw this document
earlier on at least a couple of weeks, no, it was
before Christmas and after Thanksgiving. As I
recollect this came into the agency. [ know we got a
copy.

Yes, to assist you [ will point out....

Excuse me, I' looking at the ... here it is. I think
I've got it, Decemher 10, 1:36 p.m., Washington Office
of Special Counsel, OK, yeap, here it is. The
transmittal to the GAP pack is being sent by Mr.
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Clark, Director to, excuse me, not Mary Lawton, Mary
Eastwood, Mary Lawton is another fine attorney at the
Justice Department, December 10, and then they put a
cover letter on it and shipped it to our agency on
December 29th so they must have spent a couple of weeks
analyzing it or whatever. [ know I saw a copy of this
GAP package minus this Office of Special Counse! cover
letter. How or why or when or where [ got it beats the
devil out of me.

To your best recollection today, did you, did Mr.
cummings or any other official in CIA relate to you in
February of 1980 to see the many allegations regarding
Zimmer or an individual by the name of Applegate, or
Region III?

Oh, did Cummings talk to me about that?

In February of 19807

Oh, I'm sure he did. Because once... let me do this a
little differently... forgive me for forcing my poorly
organized mind on your efforts here. When this package
came in in early December as [ recollect, I remember
talking to Cummings about it; [ remember talking to
David Gamble about it. I don't remember whether
Strickler was around or not. [ think he had left

the agency. [ remember talking to John Sinclair about
it and [ remember informally cruising through it for
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about a half hour or 40 minutes. [ remember asking
Gamble to take a looksee at it for awhile just to see
what it was 1ike. This is one that comes in from the
outside. This would be one where I wouldn't at all
been surprised as the case would ultimately be where
the Commission would say OIA start Tooking at it,
because [ anticipated that might happen. As I
recollect Cummings recollected the same thing. We were
trying to get a leg up on it. We might as well read .
the package and see what it has to say, so, if the job
comes our way, we'll be a 1ittle more up to speed.

Let me direct your attention to a period 9 to 10 months
earlier in December, 1980 and ask if, to the best of
your recollection, there was any mention by Mr.
Cummings or any other individual in your office, about
a telephone allegation from a Mr. Applegate regarding
Zimmer or ....

I'm sorry, yes, yes, I had it in 1981. This was in
February of 1980. [ don't remember the dates, if you
say February it may be so, but [ know its before the
date of this document that is before me. [ remember
Cummings talking to me about being on the telephone
with a man by the name of Applegate regarding some
Zimmer stuff.

Do you remember the approximate dates of this
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conversation?
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