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feent . December 11, 1281
OFFICE OF THE
SECRETARY

MEMORANDUM FOR: Carol Ann Reed
Freedom of Information and Privacy Branch
'Divisfon of Rules and Records

FROM: Na alic 6 Brown
Correspondence & Records Branch

SUBJECT: FOIA REQUEST FROM DEVINE & LOWENSTEIN ON ZIMMER

The Chairman's office has identified three documents that are subject to these
requests and should be released:

September 4, 1981 memo fm Palladino to Dircks
October 2, 1981 memo fm Palladino to Cummings
November 16, 1581 memo fm Palladino to Dircks

Commissioner Bradford's office has identified the following documents, all of
which should be withheld pursuant to Exemption 5:

October 29th draft letter to Udall with handwritten comments at the top.

October 30, 1981 memo to Chairman Palladino fm Comm. Bradford re Proposed
Oraft Letter to Cong. Udall Regarding Zimmer

October 21, 1981 memo to Comm. Bradford from Tom Gitbon re Udall Letter on
Zimmer with handwritten comments

Scpteg?er 29, 1981 memo to Corm. Bradford from Tom Gibbon re QIA Report
on Zimmer

1 have attached the documents for release. This will complete SECY action on
these requests.

Attachments:
As Stated

cc: Rick éarrish. 0GC, w/attachments

8505290456 841227
PDR FOIA
BAUSERB4-415 PDR
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> UNITED STATES

G
;\c ("3 NUCLEAR REGULATORY COWMMISSION
;' L" ﬂ : WASHINCTON, D .C. 20555
°'. "“'"‘/ 3 February 3, 1982

IN RESPONSEZ REFER
Teaaee” TO FOIA-81-488
OFrrct OFr ™ML '
SICRILYTARY

Mr. Thomas Devine

Government Accountability Project
1901 Que Street, NW

Washington, DC 20009

Dear Mr. Devine:

This is in further response to your letter dated November 23,
1981, in which you requested, pursuant to tha Freedom of
Information Act (FOIA), copies of documents prepzred in
connection with the Office of Inspector and Auditor's report
on IE's investigaticn of the Zimmer MNuclear Pcwer Staticen.

On October 27 and 28, 1981, the Commission held clcsed
meetings to discuss potential enforcement actions stemming
~from the Zimmer investigations. We have reviewed those
transcripts under the Government in Sunshine Azt (GISA) to
determine whether they should be released in whole or in
part at this time. The meetings were closed pursuant to
exemptions (S5), (7), and (10) of the Government in Sunshire
Act, S U.S.C. 552b, and 10 CFR 9.104 of the Commission's
regulations, since the discussicn focused con the review of
investigatory reports and the consideration of potential
enforcement actions, including the imposition of civil
penalties, all within the context of an ongoing agency
adjudication. Cocmmission deliberations of this nature ace
exempt from mandatory public disclosure in the interest of
avoiding interference with current and future Licensing
Board proceedings and of protecting the uninhibited exchange
of ideas and opinions which relate to such proceedings. Fer
these reasons, the Commission has determined that the public
interest does not require release of these transcripts and
that they should be withheld in their entirety pursuant teo
exemption (3) of the Freedcm of Informaticon Act and exempticns
(S), (7)), and (10) of the Government in the Sunshine Act.

Because the Commission itself addressed this portien of your
reqguest, an FOIA appeal would be redundant. Therefore,
please consider this the final agency action. Pursuant to
the FOIA, judicial review of this decisicon is availables in a
Federal District Court in the district in which your client
resides, has his principal place of business, or in the
District of Columbia.

Sincerely,

/.

John T. Hoyle

1%2 (p"'u- \—\*P(bl?a Acting Secretary of

the Commission
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December 31, 1:81

Mr. Thomas Devine

Government Accountability Project

1901 Que Street, N.W. IN RESPONSE REFER
Washington, DC 20009 TO FOIA-81-488

Dear Mr. Devine:

This is in partial response to your letter dated November 23, 1981, in
which you requested, pursuant to the Freedom of Information Act, copies
of documents prcpared in connection with the Office of Inspector and
Audi:or‘s report on IE's investigation of the Zimmer Nuclear Power
Station.

The sixteen documents listed on Appendix A to this letter are enclosed

‘in their entirety.

Portions of document 1 of Appendix B contain the names of persons the
release of which would constitute an unwarranted invasion of perscnal
privacy and disciose the fdentities uf confidential sources. These
names are being withheld pursuant to =xemption (7)(C) and (D) of the
Freedom of Information Act (5 U.S.C. 5352(b)(7)(C) and (D)) and 10 CFR
9.5(2)(7,(i41) and (iv) of the Commission's regulations. A portion of
document 2 of Appendix B contains the name of a person the release of
wnich would constitute an unwarranted invasion of personal privacy.
This withholding is being made pursuant to exemption (7)(C) of the
Freedom of Information Act (5 U.S.C. 552(k)(7)(C)) and 10 CFR 9.5(a)(7)(111).
The non-exempt portions of these documents are enclosed.

Documents 3 through 6§ of Appendix B are communications between Cormissioners
and their staffs and constitute advice, cpinfons and recommendations.

These documents contain no reasonably segregable factual material and

are, therefore, being withheld in their entirety. Release of this
information would tend to inhibit future cormunications between and

among Commissioners and their staffs, communication which {s essential

to the deliberative process. This information {s being withheld pursuant
to exemdtion (5) of the Freedom of Information Act (5 U.S.C. 552(b)(5))

and 10 CFR 9.5(a)(5).

Pursuant to 10 CFR 9.9 and 9.15 of the Comission's regulatfons, it has
been determined that the information withheld is exempt from production
or disclosure, and that its production or disclosure {s contrary to the
public interest., The persons responsible for the denfal of documents ]
and 2 of Appendix B are the undersigned and Mr, Richard C. DeYoung,
Director, Office of Inspection and Enforcement. The person responsible
for the denial of documents 3 through 6 of Appendix B {s Samuel J.
Chilk, Secretary of the Commission,

el LM (3 :‘_ -



The denial by Mr. DeYoung and myself may be appealed to the Executive
Director for Operations within 30 days from the receipt of this letter.
Any such appeal must be in writing, addressed to the Execut{ve Director
for Operations, U.S. Nuclear Regulatory Commission, Washington, DC

20555, and should clearly state on the envelope and in the letter that

it is an "Appeal from an Inftial FOIA Decisfon.”™ The denfals by Mr. chilk
may be appealed within 30 days to the Commission and should be addressed
to the Secretary of *he Commission.

Sincerely,
ISeed) 1M Futon

J. M, Felton, Directer
Division of Rules and Records
0ffice of Administration

Eﬁc]osurcs: As stated
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10.

1.

12.

13,

14.

9 ; Re: ea-ause

APPENDIX A

tlemorandum to G. A. Phillip from V. Stelle, Jr., dated 1/16/81
re: Merit System Protection Board - Charges by IPS

Memorandum to V. Stello, Jr., from J. G. Keppler dated 1/12/81
re: Zimmer - Government Accountability Project Request for
Investigation by Merit Systems Protection Board Concerning NRC's
Handling of Applegate Allegations.

Memorandum to V. Stello, Jr., from J. G. Keppler dated 3/17/81
re: Investigation of Applegate Allegations Related to Zimmer,

Handwritten notes by K. Ward dated 9/81 L=

Memorandum to J. G. Keppler from J. E. Foster dated 8/21/81 re:
Supplementary Comments on OIA Report -

Memorandum to file from J. R. Sinclair dated 2/5/81 re: Investigations
of IE Efforts Pertaining to Investigations of Alleged Construction
Deficiencies at the Zimmer Nuclear Facility (Applegate)

Memorandum to J. G. Keppler from R. A. Fortuna dated 1/29/81 re:
Confidentiality and Restriction of Information Forwarded by the
0ffice of Inspector and Auditor

Memorandum to Chairman Ahearne from J. J. Cummings re: Thomas W.
Applegate Allegations

Memorandum to W. J. Dircks from N.-J. Palladino dated §/4/81 re:
OIA Report

Memorandum to J. J. Cummings from N. J. Palladino dated 10/2/81
re: OJA Report

Memorandum to W. J. Dircks from N. J. Palladino dated 11/16/81
re: OIA Report

Memorandum to Commission from J. J. Cumnings dated 8/6/81 re: 0IA
Special Inquiry '

Letter to A. M. Tracey from J. J. Cummings dated 8/17/81 re: OIA
Report .

Memorandum to V. J. Stello from J. J. Cummnings dated 2/10/81 re:
Transfer of Documentation Provided By Government Accountability
Project (2/9/81)



15.

16.

¢ g > Re: QA-m -488

APPENDIX A

Memorandum to J. G. Keppler from G. A. Phillip undated re:
Comments on QIA Report

Memorandum to J. G. Keppler from J. E. Foster dated §/3/8) re:
OIA Report



>} o . Re: €)ra-81-238

APPENDIX B

Memorandum to files from G. A. Phillip dated 12/15/80 re: Zimmer
Plant - Allegations.

OIA Report Chronology by Foster.

October 29th draft letter to Udall with handwritten comments from
Comrissioner Bradford's Office at the top.

October 30, 1581 memo to Chairman Palladino from Comm. Bradford re:
Proposed Draft Letter to Cong. Udall Regarding Zimmer,

October 21, 1981 memo to Comm. Bradford from Tom Gibbon re: Udal)
Letter on Zimmer with handwritten comments.

September 29, 1981 memo to Comm. Bradford from Tom Gibbon re: OIA
Report on Zimmer,



’ UNITED STATES e

NUCLEAR REGULATORY COMMISSION
WASHINGTON, D, C, 20558

December 31, 1981

Mr. Thomas Devine

Government Accountability Project

1801 Que Street, N.W. IN RESPONSE REFER
Washington, DC 20009 TO FOIA-81-488

De2r Mr. Devine:

This is in partial response to your letter dated November 23, 1981, in

which you requested, pursuant to the Freedom of Information Act, copies
of documents prepared in connection with the Office of Inspector and

guditor's report on IE's investigation of the Zimmer Nuclear Power
tation.

The sixteen documents listed on Appendix A to this letter are enclosed
in their entirety.

Portions of document 1 of Appendix B contain the names of persons the
reiease of which wouid constitute an unwarranted invasion of personal
privacy and disclose the identities of confidential sources. These
names are being withheld pursuant to exemption (7)(C) and (D) of the
Freedom of Information Act (5 U.S.C. 552(b)(7)(C) and (D)) and 10 CFR
9.5(a)(7)(iii) ard (iv) of the Commission's regulations. A portion of
document 2 of Appendix B contains the name of a person the release of
which would constitute an unwarranted invasion of personal privacy.
This withholding is being made pursuant to exemption (7)(C) of the
reedom of Information Act (5 U.S.C. 552(b)(7)(C)) and 10 CFR 9.5(a)(7)(ii1).
The non-exampt portions of these documents are enclosed.

Documents 3 through 6 of Appendix B are communications between Commissicners
and their staffs and constitute advice, opinions and recommendations.

These documents zontain no reasonably segregable factual material and

are, therefore, being withheld in their entirety. Release of this
information would tend to inhibit future communications between and

among Commissioners and their staffs, communication which is essential

to the deliberative process. This information is being withheld pursuant

to exemption (5) of the Freedom of Information Act (5 U.S.C. 552(b)(5))

and 10 CFR 9.5(a)(5).

Pursvant to 10 CFR 9.9 and 9.15 of the Commission's regulations, it has
been Jetermined that the information withheld is exempt from production
or disclosure, and that its production or disclosure is contrary to the
public interest. The persons responsible for the denial of documents 1
and 2 of Appendix B ares the undersigned and Mr. Richard C. DeYoung,
Director, Office of Inspection and Enforcement. The person responsible
for the denial of cdocuments 3 through 6 of Appendix B is Samuel J.
Chilk, Secretary of the Commission.



¢ Mr. Thomas Devine B o als e

The denial by Mr. DeYoung and myself may be appealed to the Executive
Director for Operations within 30 days from the receipt of this letter.
Any such appeal must be in writing, addressed to the Executive Director
for Operations, U.S. Nuclear Regulatory Commission, Washington, DC

20555, and should clearly state on the envelope and in the letter that

it is an “Appeal from an Initial FOIA Decision." The denials by Mr. Chilk

may be 2ppealed within 30 days to the Commission and should be addressad
to the Secretary of the Commission.

Si rely,

. M. Felton, Director

Division of Rules and Records
Office of Administration

Enclosures: As stated
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GOVERNMENT ACCOUNTAL.LITY PROJECT - C. | e
& lnsn‘.ulefcr Policy Studies ! _ . Whito
1901 Que Suweet. N.W., Weshington, D.C. 20009 (202)234-9382

'

% FiR=2 P4

-~ -
s L:J.;|0..‘

(el -

Januvary 29,°°1982

Mr. Samuel J. Chilk

Executive Secretary APPEAL OF INITIAL FOIA DECISIC
Office of Admin.

Nuclear Regulatory Commissien  ° £2-R-/ ¢ (?/‘gffj
Washington, D.C. 20555 - Qu: o P3P

Dear Mr. Chilk:

This is an appeal pursuant to subsection (a) (6) of the “reedon

of Information Act, as amended {5 U.S.C. 552). On November 23, 1981,
on behalf of Mr. Thomas Applegate, we reguested ccpies of all notes,.
memoranda, telephone logs, tapes, diaries and/cr other records pre-
pared by U.S. government emplovees in connection with an August 7,
.1981 Nuclear Regulatory Commission ("NRC") Office of Inspector arnd
Auditor ("OIA") report entitled "Special Ingui re: Adeguacy of

IE Investigation 50-358/80-9 at the William H.riimmer Nuclear Power
Station." ("Zimmer OIA Report"), as well as the investigation the
Zimmer OIA Report is based on. In addition, we asked for all earlier
full or partial drafts and/or proposed suprlements to the Zimmer OIA
Report, as well as all records related to any deletions from its
final version. (A copy is enclosed). In connection with a letter dated
December 31, 1981 and postmarked January 4, 1982, Mr. J.M. Felton of
your agency partially granted our reguest. (His response is enclosed).

Mr, Felton's letter failed to cite any exemptions for the effective
denial of the bulk of our reguest, concerning informal records;
earlier drafts and an explanation of any deleticns. Instead, he

' simply ignored those portions of the reguest and failed to provide the
documents without any explanation or citaticon. As a result, he vio-
lated the regquirement o0f Vaughn v, Rosen (1), 484 F. 24 820 (D.C. Cir.
1973), cert. denied, 415 U.S. 577 (1977) to index and justify any
records withheld. Ve are convinced that the final version of the OIA
report was -not the only draft, since press accounts guoted an "official
close to the investigation" to the effect that "[t]he critical report
'was watered down.'"™ (The Cincinnati EZncuirer, November 18, 1581, p.l).

There is little guestion that these records are available under the
Act. In Arthur Anderson, Inc. v. IRS, 514 F. Supp. 1173 (D.D.C. 1981),
the court held that numercus drafts of revenue rulings,:2s.vell_z2s
accompanying background information and notes were not exempt under
exemption #5. The court reasoned that those materials were generated
before the adoption of agency policy a2né they were not part of the
deliberative give and take of the consultative process., This is .
clearly analogous %o our case., The investigative records and drafcs
we are asking for are factual in nature and are not pact of the de-
liberative process. 2

YA
o 3

¢/3...10 0GC to Prepare ResponSe for Signature of SECY...Date due: Mar 2
Cpys to: EDO, RF...82-81
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Executive Secretary

~~ Office of Admin.
Nuclear Regulatory Commission
Page 3

In conclusion, we are sericusly concerned that the Commission may nos
have dealt in good faith with this FOIA reguest. Your response to
this administrative appeal will determine whether we initiate a com-
plaint under 5 U.S.C. Sec. 1206 (e)(l) (C) for an investigation of
“"arbitrary and capricious withhelding of information", as well as
possible disciplinary action.

As provided in the Act, we will expect to receive a reply %o this
administrative appeal letter within twenty working days.

Sipcerely, - :

*/Zd”z et
homas Devine
Associate Director

osenthal
staff Mssociate



 OUYLANMENT ALLUUNIADILI L FRUJEG
insuture for Polcy Studies : . (. '
1901 Que Sireet. N.W., Washington, D.C. 20009 , (202)23¢-0382

Noverber 23, 1981

* Director _
Cffice of Administration
Nuclear Regulatory Cammission
washington, D.C. 20535

.. TO Whem it May Concermn:

Cn behalf of our client, Mr. Thomas Applegate, and pursuant o both
the Freedom of Infammation Act (5 U.S.C. §552) and the Privacy Ast (5 U.S.C.
§552a), we request copies of all notes, meroranda, telephone logs, tapes,
diaries and/cr other records prepared by U.S. government employees in
connection with an August 7, 1581 Nuclear Pegulatory Comission ("NRC")
Office of Inspector and Auditor ("OIA") resort entitled "Soecial Incuiry re:
Meqacy of IE Investication 50-358/80-9 at the William H. Zimmer Nuclear
Power Station " ("Zimmer OIA Report"), as well as the investigation the
- 2irmer OIA-Report is based upon.: -In particular, M-, Agplecate reguests all
earlier full or partial drafts and/cr proposed srpletents €O the Zimmer
OIA Rezort, as well as all records related to any deleticns from its
final version. If any material covered by this request has been destroyed
‘= and/er removed, please provide all sur-omamg doa.rrenta..mn including
bat not limited o a description of the acticn(s) taken, relevant date(s),
and justification for the action(s).

Mr, A::plega'ca recuests that fees be waived, because "finding the
mforat.m1 can be considered as primarily bene-..t‘u.ng the general
public.” 5 U.S.C. § 552(2) (4) (A). The fee waiver should be granted for
three -'u.so-:s. First, he submits this reguest o further the goals of
his Decerber 10, 1980 whistleblowing disclesure to© the Office of the Special
Counsel of the Marit Systems Protection Scard. The Special Counmsel ra::u:.red
an NR: imvestigation on.ly after finding a reascnable belief that Mr. p;.ple-
gate's disclosure evidenced illecality, mistanazement, cross waste and
a substantial and specific dnager to public health or safety. Ungues-

tiorably, tre Specnl Counsel fmdmg and the ensuing OIA Report — which

findzrentally challences the generic nature of NRC investigatiors —
p-oves that Mr. h:alega.c s concerns serve "thas public interest." He sasks
+mese mqts in orcer t© rom.tsr the adasuacy of the NRC respanse.

Second the findings of the Zimmer OIA Feport totally ignored two vital issues
in Mr. Asplecate's whistleblowing disclosure —

1) the failure to adeguately review his criminal allecations of
widespread blackmarkets, s:mcgh.ng, and theft; and

L A, 0 "o

2) the failure to contact witnesses in Aoril 1580 ‘-:o would hzve_.:
exsosed a series of issues six months before AP roised them
with the Comission and the Special Counsel.

5204 L HPPLY



yirectors L
Of¢ice of Administratic’ ( -
" Mxlear Regulatory Commission
Noveroer 23, 1981

. Page Two

The Special Counsel had ordered the Comission to resgond to both allecations,
The documents Mr. 2-plegate reguests may help t© explain why the Comissicn

" chose to defy a legal reqguirement of the Civil Service Reform Act. We submit
that it inherently serves the public interest to fizther understand the
process that leads to governmment illegality.

Third, press accounts have contained charges that the report was "watsred
down.” Although deleted portions would not represant the Cammissicn's findings,
it is in the public interest to fully air the facts and competing policies
in the debate that produced this controversial document. ‘The issue is of the
utrost importarce to the American pecple — the adequacy of NRC efforts t©
protect public health and safety.

For any documents or portions of documents that you deny due t© a
specific exemwption, please provide an index itemizing and describing
docurents or particns of documents withheld. The index should provide a
detailed justification of your graunds for claiming each exemption,

. explaining why each exerption is relevant to the docujent or portion
withheld, This index is reguired under Vaughn v. Rosen (I), 484 F.22.820
(D.C. Cir. 1973), cert. denied, 415 U.S. 977 (1974).

Wwe look forward to your respense within ten working days.

Sincarely,

Thamas Devine
{hssociaa Cirector
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! “LEAR REGULATORY COMMISSIQ™~
WASHINGTON, B, C. 20858 1

December 31, 1881

Mr. Thomas Devine

-* Government Accountability Project
1901 Que Street, N.VW. ; IN RESPONSE REFER
washington, DC 20009 TO FOIA-81-488

Dear Mr. Davine:

This is in partial response to your letter dated November 23, 1981, in
which you requested, pursuant to the Freedom of Information Act, copies
of documents prepared in connection with the Office of Inspector and
Audi}or's report on 1E's investigation of the Zimmer Nuclear Power
Station.

The sixteen documents listed on Appendix A to this letter are enclosed
in their entirety.

Portions of document 1 of Appendix B contain the names of persons the
release of which would constitute an unwarranted invasion of personal
privacy and disclose the identities of confidential sources. These
names are being withheld pursuant to exemption (7)(C) and (D) of the
Freedom of Information Act (5 U.S.C. 552(b)(7)(C) and (D)) and 10 CFR
9.5(a)(?)(i4i) and (iv) of the Commission's regulations. A portion of
document 2 of Appendix B contains the name of 2 perscn the release of
which would constitute an unwarranted invasion of personal privacy.
This withholding is being made pursuant to exemption (7)(C) of the
Freedom of Information Act (5 U.S.C. 552(5)(7)(C)) and 10 CFR 8.5(a)(7)(ii1).
The non-exempt portions of these documents are enclosed.

Documents 3 through 6 of Appendix 8 are communications between Commissioners
and their staffs and constitute advice, opinions and recommendations.
These documents contain no reasonably segregable factua) material and
are, therefore, being withheld in their entirety. Release of this
information would tend to inhibit future communications between and

among Commissioners and their staffs, communication which is essential

to the deliberative process. This information is being withheld pursuant
to exemption (5) of the Freedom of Information Act (5 U.S.C. 552(b)(5))
and 10 CFR 8.5(a)(5). '

Pursuant to 10 CFR 9.9 and 9.15 of the Commission's reguiations, it has
been determined that the information withheld is exempt from production
or disclosure, and that its production or disclosure is contrary to the
public interest. The persons responsible for the denial of documents |
and 2 of Appendix B are the undersigned and Mr. Richard C. DeYoung,
Director, Office of Inspection and Enforcement. The persen responsible
for the denial of documents 3 through 6 of Appendix 8 is Samuel J.

Chilk, Secretary of the Commission.



.Hr: Thomas Devine ~ " R -

The denial by Mr. DeYoung and myself may be 2ppealed to the Executive
Director for Operations within 30 days from the receipt of this letter.

Any such appeal must be in writing, addressed to the Executive Director
for Operations, U.S. Nuclear Regulatory Commission, Washington, DC

20555, and shculd clearly state on the envelope and in the letter that

it is an “Appeal from an Initial FOIA Decision.” The denials by Mr. Chilk
may be appealed within 30 days to the Commission and should be addressed
-to the Secretary of the Commission.

Singerely,

. M. Felton, Director
Division of Rulec and Records
. . Office of Administration =

Enc!osures: As stated -



10.

.

12,

13.

14,

- Re: FOIA-81-488

APPENDIX A

l'zmorandum to 6. A. Phillip from V. Stello, Jr., dated 1/15/81
re: Ferit System Protection Board - Charges by 1PS

Femorandum to V. Stello, Jr., from J. G. Keppler dated 1/12/81
re: Zimmer - Government Accountability Project Request for
Investigation by Merit Systems Protection Board Concerning NRC's
Handling of Applegate Allegations.

Memorandum to V. Stello, Jr., from J. G. Keppler dated 3/17/81
re: Invesgigation of Applegate Allegations Related to Zimmer.

Handwritten notes by K. Ward dated 3/81 S

Memorandum to J. G. Keppler from J. E. Foster dated $/21/81 re:

Supplementary Comments on OIA Report . ,

Vemorandum to file from J., R, Sinclair dated 2/5/81 re: Investigations
of IE Efforts Pertaining to Investigations uf Alleged Construction
Deficiencies at the Zimmer Nuclear Facility (Applegate)

Memorandum to J. G. Keppler from R. A. Fortuns dated 1/25/8 re:
Confidentiality and Restriction of Information Forwarded by the
Office of Inspector and Auditor

Memorandum to Chairman Ahearne from J. J. Cummings re: Thomas W.
Applegate A?Tegations_

lemorandum to W: J. Dircks from N. J. Palladinc dated 8/4/81 re:
OIA Report .

Memorandum to J. J. Cﬁwmings from N. J. Palladino daoted 10/2/8)
re: OIA Report

lemorandum to W. J. Dircks from N. J. Palladino dated 11/1€/8)
re: OlA Report ’ ¢ .

Hemaraﬁdum to Comission from J. J. Cummings cated 8/6/81 re: OIA
Special Inquiry

Letter to A. M. Tracey from J. J. Cummings dated 8/17/81 re: (OIA
Report ’

Yemorandum to V. J. Stelle from J. J. Cummings dated 2/10/8) re:
Transfer of Documentation Provided By Government Accountability

Project (2/9/81)



APPENDIX A

15, Memorandum to J. G. Keppler from G A. Phillip undated re:
' Comments on Q1A Report

16. Memorandum to J. G. Keppler from J. E. Foster date& §/3/81 re:
OlA Report




APPENDIX B

Memorandum to files from G. A, Phillip cated 12/15/80 re: Zimrer
Piant - Allegations.

OIA Report Chronology bf Foster.

October 29th draft letter to Udall with handwritten comments from
Commissioner Bradford's Office at the top.

October 30, 1581 memo to Chairman Palladino from Comm. Bradford re:
Proposed Draft Letter to Cong. Udall Regarding Zimmer,

October 21, 1981 memo to Comm. Bradford from Tom Gibbon re: Udal)
Letter on Zimmer with handwritten comments. .

September 29, 1981 memo to Connt Bradford from Tom Gibbon re: QIA
Report on Zimmer.
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- UNITED STATES .
NUCLEAR REGULATORY COMMISSION
WASHINGTON, D.C. 20558

March 22, 1982

OFFICE OF THE
SECRETARY

Mr. Thomas Devire
Government Accountability Project

1901 Que Street, N.W. IN RESPONSE REFER TO
washington, D.C. 20008 FOIA-82-A-1C
(FOIA-81-488)

Dear Mr. Devine:

This is in response to your January 29, 1982 Freedom of
Information Act (FOIA) appeal of the denial of access to
four documents relating to the Commission's deliberations on
the Office of Inspector and Auditor (OIA) Zimmer Report.
The Commission has reviewed the initial determination to

" withhold these documents in their entirety and hereby
affirms that decision.

The four documents identified in the Appendix to this letter
were created as a2 part of the comprehensive Commission
deliberations on the guality assurance/guality control
problems at the William H. Zimmer Nuclear Power Station.

The OIA Report was not prepared, as you imply, tc defend or
justify the Office of Inspection and Enforcement (I4E)
investigation. Rather, it constitutes a vital element in
the Commission deliberations alluded to above. The
memoranda and comments described in the Appendix reflect the
authors' advice, opinions and recommendations regarding the
Commission resolution of the Zimmer matter. Withholding
these documents is necessary to protect the uninhibited
dialogue essential to the deliberative process. The draft
letter (item No. 3) contains no factual information not alse
present in the letter dispatched to Congressman Udall, a
copy of which you have been provided. The remaining
documents contain no segregable factual portions.
Accordingly, all of these documents are being withheld in
their entirety pursuant to Exemption (5) of the FCIA, S
U.S.C. 552(b) (5), and our regulations, 10 CFR 9.5(a) (5).

You also protest the "effective denial" of the bulk of your
request, concerning informal records, drafts, and an
explanation of any deletions. Our silence in this regard
was intended to convey the message that no documents of this
nature were retained in NRC files. »

<
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This letter represents the final agency action on your FOIA
appeal. Judicial review is available in a federal district
court im the district in which you reside or have your

principal place of business, or in the District of Columbia.

Sincerely,

N .\.';\'\‘.‘-‘E (LU‘Q .
;. Samuel J/ Chilk
Secretary cf the Commission

Enclosure:
Appendix - List of Documents Withheld



APPENDIX

October 29th draft letter to Cengressman Udall with
handwritten comments from Commissioner Bradicrd's
office at the top. 2 pages. .

October 30, 1981 memo tc Chairman Palladino from
Commissioner Bradford re: Proposed Draft Letter to
Congressman Udall regarding Zimmer. 1 page.

October 21, 1981 memo to Commissioner Bradford from
Legal Assistant Thomas R. Gibbon re: Udall letter on
Zimmer, with handwritten comments. 1 page.

September 29, 1981 memo to Commissioner Bradford from
Thomas R. Gibbon re: Public Release of OIA Report on
Zimmer. 2 pages.
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R ' UNITED STATES :
NUCLEAR REGULATORY COMMISSION ACTION - RES/NMSS/ADM
" WASHINGTON, D.C. 20858 Cys: Dircks

Cornell
A ‘ March 23, 1982 Rehm

,\
L “J. - P B
OFFICE OF THE U~ ;‘4{_ 3 T:;::d;

——— s e - Nulsen

: / ' " DeYoung

MEMORANDUM FOR: William J. Dircks, Executive Director for QOperations Denton
Leonard Bickwit, Jr., General Counsel VECunningham

Carlton C. Kammerer, Director, Congressional Affairs relton

Joseph J. Fouchard, Dire » Public Affairs Philips

‘ Besaw
FROM: Samuel J. Chilk, Secret y Woolley

SUBJECT: STAFF REQUIREMENTS - AFFX‘ WTION SESSION 82-S, 10:00 A.M.,
: THURSDAY, MARCH 18, 1982,y COMMISSIONERS' CONFERENCE ROOM,
D.C. OFFICE (OPEN TO PUBLIC ATTENDANCE)

- SECY-B81-707 - Dr. Georce V. Taplin's Petition (PRM-35-1) Recarding
: art 35, "Human Uses of Byproduct Material”

The Commission, by a vote of 3-21 (Chairman Palladino, Commissioners
Ahearne and Roberts approving; Commissicners Gilinsky and Bradford
disapproving), approved a notice of proposed rulemaking which grants in
part a petition for rulemaking by Dr. Taplin for an exception from
certain regulatory requirements for use of radioactive drugs.

The Commission requested thati

1. the notice of proposed rulemaking (Enciesure 6 of the subject paper)
be modified as in the 2/24/52 NRR memorandum and be published in the.
Federal Register; - (RES) (SECY Suspense: 4/12/82) ;

appropriate Congressional committeés be notified;
(OCA/RES) (SECY Suspense: 4/12/82)

a public announcement be issued; and
" (OPA/RES) /SECY Suspense: 4/12/82)

4. the Federal Register notice be distributed to affected medical
licensees and to other interested persons.
(2?5) (SECY Suspense: 4/26/82)

. e o
SECY-82-74 - Proposed Rulemeking, "Codes and Standards," 10 CFR 50.532

The Cormission, by a vote of 5-02, approved a notice of proposed rulemaking
to modify the Codes and Standards rule (10 CFR 50.55a) by referencing

. ASME codes regarding construction of certain safety system components and
by removing obsolete provisions nc longer applicable. :

For all footnotes, see last rage.

——
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'n connection with his approval on this paper, Commissioner Roberts noted

that 2 misstatement of fact appears on page 7, first ful)l sentence of

Enclosure 1 to the subject paper, and requested the EDO to explain how

this number was derived. (RES) (SECY Suspense: 3/25/82) YVirm s Aalls

- f 2/:1‘7‘/‘?;_ C_:-}..t‘.c»f-b:
The Commission requested:

1. the notice of proposed rulemaking (Enclosure 1 of the subject paper)
be modified:

a. as indicated in the correction notice dated March 8, 1882;
b. by inserting the language in Attachment 1; and

¢. by correcting the statement on page 7 referenced above and
revising the Regulatory Flexibility Statement if required;

the notice of proposed rulemaking be published in the Federal Register;
(RES) (SECY Suspense: 4/12/82)

the EDO publish the amendments in final form; if no significant

adverse comments or questions have been received on the notice of

proposed rulemaking and no substantial changes in text are indicated;
(RES) (SECY Suspense: 7/12/82) \

the appropriate Congressional comnittees be notified;
.(OCA/RES) (SECY Suspense: 4/12/82)

the FRN be distributed to power reactor licensees/permit holders,

applicants for a construction permit for a power reactor, publie

interest groups, and nuclear steam system suppliers; and
(ADM/RES) (SECY Suspense: 4/26/82)-

stration

+he Chief Counsel for Advocacy of the Small Business Admini
nal rule

ial

ibi

be informed that the Cu.mission has certified that this fin

will not have 2 significant economic impact upon a substant

number of small entities as required by the Regulatory Flex

Act (5 U.S.C. 605(b)). (E?ﬁ) (SECY Suspense: 4/12/82)
om

t
1
a
b

14ty

114, SELY-82w82 = DEVIAE FUTK RpOeA I BZ=R-1C) T RETEE I IR Zimmer wepd
San == — —

The Commission, by a vote of 4-03 (Commissioner Bradford not parti
denied an appeal by Thomas Devine of the Government Accountability
for access to four documents relating to the Commission's delibera
on the 0ffice of Inspector and Auditor's Zimmer report.

P
-

The Commission requested that the Secretary dispatc
to the subject paper) to Mr. Devine informing -him ©

a letter
(Subsequently, the Secretary signed the letter.)

t
he denia

A e
(Hb\.a: wil




Iv.

SECY-81-625. - Final Rule on Intransit Physical Protection of Special’

Nuclear Materia] GF Moderate Strateaic Si@nificance (10 CFR Part 73)

The Commission, by a vote of 4-03 (Commissioner Bradford not participating),
approved in final form amendments to 10 CFR Part 73 providing for improved
early detection of theft of special nuclear material of moderate strategic
significance while in transit.

The Cormission requested that:

1. the amendments be modified as ir. the March 8, 1582 OPE memorandum
and be published in the Federal Register;
. (NMSS) I§ECY Suspense: 4/30/82)
- 4 -Regu1itory Guide 5.59 be amended as necessary in accordance with the
*  changes in the regulation;
(NMSS/RES) (SECY Suspense: 8/31/82)
3. the aupropriate Congressional committees be notified;
: (OCA/NMSS) (SECY Suspense: 4/30/82)
.4% tFs final rule be distributed directly to affected licensees; and
_ (ADM/TIDC) (SECY Suspense: 5/14/82)
5. the Chief Counsel for Advocacyiof the Small Business Administratien
- be informed that the Commissfon has certified that this final rule
will not have a2 significant economic impact upon a substantial
number of small entities as required by the Regulatory Flexibility
Act (5 U.S.C. 605(b)).  (#455) (SECY Suspense: 4/30/82)
Attachment:
Modifications to
StCY-82-74

cc:

Chairman Palladine

Cormmissioner Gilinsky
Comissicner Bradford
Cormmissioner Ahearne
Commissioner Roberts
Commission Staff Offices

ACRS

ASLBP

ASLAP

PDR (Advance)
DCS-016 Phillips



) r

’Sec‘tion 201 of the Energy Reorganization Act, 42 U.S.C. §5841, provides
that action of the Commission shall be determined by a "majority vote of
the members present.” Commissioners Gilinsky and Bradford were not .
present when this item was affirmed, but had previously indicated that
they would disapprove. Had Commissioners Gilinsky and Bradford heen
present, they would have affirmed their prior votes. According., the
formal vote of the Commission was 3-0 in favor of the decision.

2section 201 of the Energy Reorganization Act, 42 U.S.C. §5841, provides
that action of the Commission shall be determined by a "majority vote of
the members present.” Commissioners Gilinsky and Bradford were not .
present when this item was affirmed, but had previously indicated that
they would approve. Had Comissioners Gilinsky and Bradford been present,
they would have affirmed their prior votes. Accordingly, the forml
. vote of the Commission was 3-0 in favor of the decision.

+ 35ection 201 of the Energy Reorganization Act, 42 U.S.C. 85841, prcrides
that action of the Commission shall be determined by a "majority vote of
the members present.” Commissioner Gilinsky was not present when this
item was affirmed, but had previously indicated that he would approve,
Had Commissioner Gilinsky been present he would have affirmed his prior
vote. According'ly. the for-nﬂ vote o. the Comm'lssmn was, 3-0 in favor
of the decision. z-.-¥ SRR - 3+ MR e

-~ .‘C-o——-' '-o-'-ﬁoﬁ S 5 "‘-'



Add this paragraph after the last
Enclosure 1:

other parts of the ASMZ Nuclear Code (Section 11I), not
reference in §50.55a cover metal containments,
core support structures and concrete vessels.
is the i the Commission to incorporate Dy rei
parts of the ASMZ Nuclear Code after appropriate evaluati
adequate experience with use of each part of the code,
their acceptability.

Add- this sentence after the first s
on page 4 of Enclosure | £

These paragraphs are included only t
Class 2 and Class 3 systems and do not
for assuring operability or inservic
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" GOVERNMENT ACCOUNTABILITY PROJECT . | | emmmnes
Institute for Policy Studies ' _ R e
1901 Que Sireet. N.W. Washington, D.C. 20009 (202) 234-936:

€2 Fif-2 Paci
January 295771982

Mr. Samuel J. Chilk
Executive Secretary APPEAL CF INITIAL FOIA DECIS
Office of Admin. ) 22-A-) ¢ (?/-9’??)

Nuclear Regulatory Commissicn

Wasaington, D.C. 20555 Q&C /0/07.3 P
Dear Mr. Chilk:

This is an. appeal pursuant to subsection (a) (6) of the Freedonm

of Information Act, as amended (5 U.S.C. 552). On Ncvember 23, 1881,
on behalf of Mr. Thomas Applegate, we reguested copies of all notes,.
memoranda, teiephcne logs, tapes, diaries and/or other records pre-
pared by U.S. government emplovees in connecticn with an August 7,

- 1981 Nuclear Regulatory Commission ("NRC") Office of Inspector and

Auditor ("OIA") report entitled "Special Inguiry re: Adeguacy of

IE Investigation 50-358/80-9 at tne William H. Zimmer Nuclear Power
tation." ("Zimmer OIA Report”), as well as the investigaticn the
Zimmer OIA Reporti is based on. 1In additicn, we asked for all earlier

full or partial drafts and/or proposed supplements to the Zimmer OIA

Report, as well as all recoris related to any deletions from its

final versicun. (A copy is enclosed). 1In connection with a letter dated

December 31, 1581 and postmarked January 4, 1982, Mr. J.M, Felton cf

your agency partially granted our reguest. (Eis response is enclosed).

Mr. Felton's letter failed to cite any exemptions for the effective
denial of the bulk of our reguest, concerning informal records;

earlier drafts and an explanaticn of .any deleticns. Instead, he
simply ignored those portions of the regusst and failed to provide the
documents withcut any explanation or citation. As a result, he vio-
lated the reguirement of Vauehn v. Rcosen (I), 464 F. 24 820 (D.C. Cir.
1973), cert. denied, 415 U.5. 977 (1977) to index and justify any
records withheld. e are convinced that the final version of the 0OIA
report was not the only draft, since press accounts guoted an "official
close to the investigation” to the effect that "[t)lhe critical repors:
'was watered down.'"™ (The Cincinnati Encuire:x, Noverber 18, 1581, p.l).

There is little guestion that these records are available under the
Act., 1In Arthsr Anderson, Inc. v. IRS, 514 F., Suvpp. 1173 (D.D.C. 1858l1),
the court held that numerous drafts of revenue rulings,:2s.well.z2s
accompanying background information and notes were not exempt under
exenption #5. The court reasconed that those materials were generated
before the adoption of agency policy ané they were not part of the
celiberative give and take of the consultative procers. This is~
clearly analagous to our case., The investigative records and drafts
we are asking for are factual in nature and are not part of the de-
liberative process,

L

¢/3...10 OGC to Prepare Reiponse for Signature of SECY...Date due: Mar 2
-Cpys to: EDO, RF...82-8]
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Zxccutive Secretary . (
fice of Admin. Ll
Nuclear Regulatory Cemmission
Page 2

If there were any doubt, in Plavbov EZnterprises v. U.S. Dept. ¢f o
$16 F. Supp. 233 (D D.C. 198l1), the court held that an internal F
report concern*ng +B.I. agents who infiltrated the Xlu ¥lux Klan
in the 1560's was not exempt, even though it was used by the Attorney
General to form policy. The evaluative report was considered informaticr
in nature and was not a part of tHe deliberative Process. t only
provided data to be evaluated by the Attorney General. The factual
portions, including the first drafts, did not reveal the deliberative
process of the Attorney General's office. OUr case fits n:ec;sely

irto this catagory. What we are seekxng concerns the entire factual
record fc the NRC investigation of Zimmer which Mr. Applegate challengﬂd

stl
.3.:

Mr., Felton has denled uider exemption £5, four documents identified ..
as items 3-6 in Appendzx B of his December 31, 1981 letter. Mr. Felton
characterized the records as "communications between Commissioners

and their staffs" that "constitute advice, ¢pinions,  -and recommenda-
tions." Obvicusly his description was not all-inclusive, however.

Mr. Felton continued, "These documents contain no reasonably segre-
gable factual naterlals and are, therefore, being denied in their
entirety." There was no explanation for Mr. Felton's assertion that
the non—exenoh portions of the records are inseparable from the rest.

The courts have reguired a restrictive interpretation of exemption £5.

As the Supreme Court stated in E.P.A. v. Mink, 410 U.S. 73 (1973),

"This exception (25) to the general cisclosure mandate of FOIA should

be construed as narrowly as consistent with efficient government acticn.”
Further, the burden-of-proof is on the agency to justify the exemption.
See e.g., Vauchn v. Rosen, 523 F. 24 1144 (D.C. Ci-. 1975)....Mr. Telton's
asserted conciusion does not even attempt to satisfy this burden.

The defau‘t is not surprising, since the exemption is inapplicable.
As the court held in Taxatlon v. IRS, 646 F. 228 666, 677 (D.C. Cir. 1981)
"Exemption ‘S does not apply to agency actions which explain actions

that an agency has already taken." See also Ryan v. Department of
Justice, 617 F.24 781 (D.C. Cir. 1980) anc Brinton v. Department of
State, 636 F. 24, ¢ Q0 (D.C. Cir. 1980). The Zimmer OLA report was

an attempt to evaluate and explain a previous NRC investigation and
enforcement action, as presented in Report No. 50-358/80-08. BAs a
result, exemption #5 does not apply to Commnission-staff communications
concerning the report. ]

Even if the withheld records concerned deliberations abcocut prospective
agency policy, exemption #5 would not apply to facts, agency decisions,
Oor existing agency policy, EPA v. Mink, 410 U.S., 73, 86 (1573).  [That
information can only be denied 1£f 1t is "inextricably intertwined™ with
exenpt rtions, Rvan v. Department of JCustice, 617 7. 248 781, 780-91
(D.C. Cir. 1980). ir. Felton o:fcrec no analysis why exempt portions

of the Commissioners' memoranda could not s-“cly be whz.ec-ou:. We

are cuite willing to appeal this denial to the courts for an in-camera
review to-determine segregzbility, Plavboy v. U.S. Department of Justice,
susra.
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Executive Secretary

.O0ffice of Acdmin.

Nuclear Regulateory Commission
Page 3

In conclusion, we are seriously concerned that the Commission may not
have dealt in good faith with this FOIA regquest. Your response o
this administrative appeal will determine whether we initiate a com-
plaint under 5 U.S.C. Sec. 1206 (e) (1) (C) for an investigation of
“"arbitrary and capricious withholding of information”, as well as
possible disciplinary actien.

As provided in the Act, we will expect to receive a reply to this
administrative appeal letter within twenty working days.

Si cerely,f} :
hcomas Devine
Associate Director

& LTS

. y Rosenthal
staff Associate
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institut@ for Pol.cy Studies g ( .
1901 Que Sireer. N.W,, Weshington, D.C. 20009 , (202) 234-92872

Noverber 23, 1581

" Director
Qffice of Administration
Nuclear Regulatory Caommission
Washington, D.C. 203535

To Wnom it May Concermn:

On behalf of our client, M. Thomas ASplecgate, and pursuant 4o both
the freedom of Information Act (5 U.S.C. §552) and the Privacy Act (5 U.S.C.
§552a), we request copies of all notes, memoranda, telephone logs, tapes,
diaries and/or other records prepared by U0.S. government emloyees in
connection with an August 7, 1981 Nuclear Peculatory Comission ("NRC")
Office of Inspacior and Auditor ("OIA") report entitled “"Special Inguiry re:
Meguacy of IE Investigation 50-358/8Q-9 at the William K. Zinmmer Nuclear
Fowoer Station " ("Zimmer OIA Report"), as well as the investigation the
- 2irmer OIA-Regort is based upon.: -Ia -particular, Mr, Azplecate recuests all
earlier full or partial drafts and/or proposed sipplerants tO the Zimmer
OIA Rezort, as well as all records related to any deletions f£rom its
final version. If any material covered Ly this request has been destroyed
and/cr rencvad, please provids all surrounding documentation including
but not limited to a description of the acticn(s) taken, relevant date(s),
and justification for the action(s).

Mr. Applegate reguests that fees be waived, bec2use "finding the
information can be considered as primarily benefitting the general
pablic.” 5 U.S.C. § 552(a) (4)(A). The fee waiver smould be granted for
three reasons. First, he submits this rejquest to further the goals of
his Decerber 10, 1580 whistleblowing disclesure to the Office of the Special
Counsel of the Marit Systems Protection Board. The Special Comsel reguired
an NRC imvestigation cnly after finding a reascnable balief that Mr, Azple-
gate's disclosure evidenced illegality, mismanagement, ¢ross waste and
a substantial and specific dnager to public hesalth or safety. Uhgues-
tiorably, the Special Counsel finding and the ensuing OIA Report — which
fundzrentally challenges the gensric nature of NRC investications —
proves that Mr. 2splegate's concerns serve "the public interest.™ He sesks
these docurents in order to monitor the adacuacy of the NRC respanse,

Second, the findings of the Zimmer Ok Feport totally ignored t.o vital issue
in Mr. 2splecate's whistleblowing disclosure —

1) the failure to adeguately review his criminal allegations of
widespread blackmarkets, smggling, and theft; and

2) the f.a;i'lu:e to contact witnesses | in Aoril 1980 wiv would have:
exxored a series of issuues siv months bafore GRP raised them
with the Commission ané the Special Counsel.

gaptoprp



" Office of Administrati T
Naclear Regulatory Comwassion
Noverber 23, 1981

. Page o

The Special Counsel had ordered the Comission

The docurents Mr. A-plegate reguests may help : -

cese to defy a legsal recuirement of the Civil Service Reform Act.

chat it inherently serves the public in“srest artl) undarstand the

-

pcocess that lesads to government illegality.

Third, press accounts have contained charges that the
down." Although deleted portions would not represent the Com
it is in the public interest to fully air the facts and competd
in the debate that produced this controversial document.
vtmost irpertarce to the American pecple — the ajequacy
protect public health and safety.

Foar any decuments or porticns of documents that you céeny due o a
specific exemption, please provide an index itemizing and describirs
docurents or particons of documents withheld. The index should provide a
detailed justification of your graunds for claiming each exsmption,
explaining why each exemtion is relevant to the docujent or portion
withheld., This indax is required under Vaughn v. Rosen (I), 484 F.28- 820
(D.C. Cir. 1973), cert. denied, 415 U.S. 977 (1974).

We look forward to

Thamas Devine

- . L™
ASSOClate Lirecoor




('.'UCLEAR REGULATORY COMIMISS N

¢
WASHINGTON, B, €. 20558 .

December 31, 1981

Mr. Thomas Devine

" Government Accountability Project
1801 Que Street, N.W. . IN RESPONSE REFER
washington, DC 20009 TO FOIA-81-488

Dear Mr. Devine:

This is in partial response to your letter dated November 23, 1881, in
which you requested, pursuant to the Freedom of Information Act, copies
of documents prepared in connection with the Office of Inspector and
Audi:or's report on IE's investigation of the Zimmer Nuclear Power
Station..

The sixteen documents listed on Appendix A to this letter are enclosed
in their entirety. '

Portions of document 1 of Appendix B contain the names of persons the
release of which would constitute an unwarranted irvasion of personal
privacy and disclose the identities of confidential sources. These
names are being withheld pursuant to exemption (7)(C) and (D) of th2
Freedom of Information Act (5 U.S.C. 552(b)(7)(C) and (D)) and 1C CFR
9.5(a)(7)(i11) and (iv) of the Commission's regulations. A portion of
document 2 of Appendix B contains the name of a person the relezse of
which would constitute an unwarranted invasion of personal privacy.
This withholding is being made pursuant tc exemption (7)(C) of the
Freedom of Information Act (5 U.S.C. 552(b)(7)(C)) and 10 CFR 9.5(a)(7)(iii).
The non-exempt porticns of these documents are enclosed.

Documents 3 through 6 of Appendix B are communications between Commiscioners
and their staffs and constitute advice, opinions and recommendations,
These documents contain no reasonably segregable factuzl material and
are, therefore, being withheld in their entirety. Release of this
information would tend to inhibit future communicaticns between and

among Commissioners and their staffs, communication which is essantial

to the delioerative process. This information is beiny withheld pursuent
to exemption (5) of the Freedom of Information Act (5 U.S.C. 352(d)(5))
and 10 CFR 9.5(a)(5). ' )

Pursuant to 10 CFR 9.9 and 9.15 of the Comnission’'s regulations, it has
been determined that the information withheld is exempt from production
or disc’ osure, and that its production or disclesure is contrary to the
public interest. The persons responsible for the denial of documents )
and 2 of Appendix B are the undersigned and Mr. Richard C. DeYoung,
Director, Office of Inspection and Enforcement. The persen responsibdle
for the denial of documents 3 through 6 of Appendix B is Samuel J.

Chilk, Secretary of the Commission.

~§LGPLY PPLE



" Me. Thomas Devine  ~. -2-

The denial by Mr. DeYoung and myself may be appealed to the Executive
Director for Operations within 30 days from the receipt of this letter.
Any such 2ppeal must be in writing, addressed to the Executive Director
for Operations, U.S. Nuclear Regulatory Commission, Washington, DC

20555, and shculd clearly state on the envelope and in the letter that

it is an "Appeal from an Initial FOIA Decisicn." The denials by Mr. Chilk

may be appealed within 30 days to the Commission and should be addressed
to the Secretary of the Commission. .

. M, Felton, Director
Division of Rulec and Records
0ffice of Administration - .

Enclosures: As stated
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13.
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Memorandum to J. G. Keppler from J. E. Foster dated 9/21/81 re:

Re\' - FOlA-81-488

APPENDIX A

l'zmorandum to G. A, Phillip from V. Stelle, Jr., dated 1/15/8)
re: Ferit System Protection Board - Charges by 1PS

Femorandum to Y. Stello, Jr., from J. G. Keppler dated 1/12/81
re: Zimmer - Government Accountability Project Request for
Investigation by Ferit Systems Protection Soard Concerning HRC's
Handling of Applegate Allegations.

Memorandum to V. Stello, Jr., from J. G. Keppler dated 3/17/8]
re: Invesgigation of Applegate Allegations Related to Zimmer.

Handwritten notes by K. Ward dated 9/81 e,

Supplementary Comments on OIA Report .

Memorandum to file from J. R. Sinclair dated 2/5/81 re: Investigations
of IE Efforts Pertaining to Investigations uf Alleged Construction
Deficiencies at the Zimmer Nuclear Facility (Applegate)

Memorandum to J. G, Keppler from R. A. Fortuna dated 1/29/81 re:
Conficdentiality and Restriction of Informaticn Forwarded by the
Office of Inspector and Auditor

Memorandum to Chairman Aﬁearne from J. J. Cumnings re: Thomas W.
Applegate Allegations

iemorandum to W. J. Dircks from N. J. Palladino dated 8/4/81 re:
OIA Report :

Memorandum to J. J. Cﬁwmings from N. J. Palladino dated 10/2/8)
re: OIA Report

Memorandum to W. J. Dircks from N. J. Palladine dated 11/16/81
re: ClA Report : ‘ .

2emoraﬁdum to Comission from J, J. Cumaings dated 8/6/81 re: OIA
Special Inquiry ; '

Letter to A. M. Tracey from J. J. Cummings dated 8/17/81 re: OIA
Report .

‘ezorandum to V. J. Stello from J. J. Cummings dated 2/10/81 re:
Transfer of Documeantation Provided 8y Government Accountability

Project (2/9/81)
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APPENDIX A

15. Vemorandum to J. G. Keppler from G. A. Phillip undated re:
Comments on CIA Report

16. Memorandum to J.-G. Kepp]er from J. E. Foster dated 9/3/81 re:
OIA Report
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5o rANMENT ACCOUNIALILIIf PROJECT WY 2 S
Astitule fui FLoly Livhes , _Z - S
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7—‘7 Z(/J/A.
Noverber 23, 1581

Office of \Sministration

i / ; » r’" ”
Director | /?7 4 / FREEDOM OF INFORMATI!

o R \ ACT REQUEST
Mf:r:‘z’cgssw gl W/U’é//‘( FOILA-2|- 422
/W'”/&/L fﬂ// Goc'd 11-30-21

To Whem it May Concearm:

Cn benalf of our client, M-, Thomas Applegate, and pursuant © 0T

the Freedom of Infammation Act (S U.S.C. §552) and the Privacy Act & U.S.C.

§552a), we request copies of all notes, meroranda, teleprone logs, tapes,

diaries and/cr other reccrds prepared by U.S. govermment eroloyees in
connection with an August 7, 1981 Nucleax Peculatory Camission ("NRC")
Qffice cf Inspecmr and Auditor ("OIA") report entitled "Special Incuiry re:

aequacy of IE Investigation §0-358/80-9 at the William E. Zimmer NucLloar
scser Staticn " ("Zimmer OIA Report”), as well as the investigation the

? —Zirmer OTA Peport is based wpon. In particular, M. Aoplegate requests all

earlier full cr partial drafts and/or sropesed sipplements tO the Zimer

OIA Resors, as well as all recorcs related to any celetions frcm its

#ira) version. If any material covered by this request has been destroved
and/cr removed, please provide all surmounding docomentation including
ket not limited o a dascription of the actian(s) taken, relevant date(s),
a2 justification for the acticn(s) . g

Mr. Applegate requests tha fees me waived, because "finding the
information can be considered as prirarily benefitting the general
sublic.” 5 U.S.C. § 552(a) (4) (A). The fee waiver siould be granted for
three reasons. Fi.rst,hcaimiaf."i::cqms::ofm‘-l:mgoalsof
his Deceroer 10, 1980 whistleblowing disclosuze to the Office of the Special
Counsel of the Merit Systems Protection 3cart. T™he Special Comsel recruired
an NRC irvestication only after finding a reascnable bealief that Mz, Iople-
gate's disclosure evidenced illegality, mismanagement, gross wWaste and
a substantial and specific dnager to public health or safety. UOngues-
tionably, the Special Counsel finding and tz ensuing OIA Report — which
&mdamentally challenges the generic nature of NRC investications —
proves that Mr. Moplegate's concerms serve "the public interest.” He saaks
these documents in orcer O monitor the acoquacy of the NRC respamse.

Secord, the findings of the Zimmer OIA Report totally ignored two vital issue
in Mr. Acplegate's whistleblowing disclosure —

1) the failure to adequately revicw his criminal allegations of
widespread blackrarkets, smuggling, and theft; and

2) the failure to contact Witnessas in Aoril 1980 who would have

exposal a scries of issues six ehs bafore G\WP raiscd thom
with the Caommissicn and the Spocial Counsel.

i %""Z;CP"U—"(WP J,P ' ,,
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POLICY ISSUE

(Affirmation)

For: The Commissioners

From: Leonard Bickwit, Jr.
General Counsel

Subject: DEVINE FOIA APPZAL (82-A-1C) REGARDING
OIA ZIMMER REPORT

Discussion: Thomas Devine, of the Government
Accountability Project (GAP) and on
behalf of Thomas Applegate, has appealed
the initial response to his Freedonm of
Information Act (FOIA) regquest for
records relating to the CIA Zimmer
Report. Mr. Devine's appeal focuses on
four documents which originated in
Commission Bradford's office and were
withheld pursuant toc Exemption (3) of
the FOIA, and on the failure to either
identify or explain the absence of draft
versions of the OIA repcort.

The documents which originated in
Commissioner 3radford's office were
addressed in a recent FOIA appeal and
the decision to withhold was affirmed
(See Lowenstein Appeal, SECY-81-703).
We see no reason to alter that decisien
in the present case. Each of the
documents was withheld in its entirety
pursuant to Exempticn 5. The memcranda
and comments listed in the Appendix to
the proposed response reflect the
author's aédvice, opinions, and

CONTACT: Richard Parrish, OGC
x43224

~FHPLTLSPLEY



reccmmenda iens regarding e
resolution of various aspects
Zimmer matter. Withholding t!
documents is necessary t0O o S
uninhibited dialogue essential =
deliberative process. Any factual

material contained in these records is
already on the public record and need
not be segregated and released here.

iz, Devine alsoc appeal s "effective
denial of the bulk of reguest,
concerning informal recc: earlier
drafts and an exp‘ara“'on cf any
deletions [from the final OIA report].”
Consistent with OIA p'act;ce, ar
versions of the report were not ’e*a-“ed
in their files. They were disposed of
prior to the receipt of any FOIA
request, a practice which in no way
contravenes our statutory oblica::o s.
Therefore, all reascnably ident;--
material relating to Mr. Devine's
request was identified and addressed in
NRC's initial response. The FOIA
imposes no legal cbligation to justify
the absence of draft reports or to
create documents explaining agency
ction in this :ega:d. See NLRB v.
Sears, Roebuck & Co., 42T U v.5. 1
161-162, 44 L.Ed.24 29 (1973).

Finally, Mr. Devine

report and related :a-e:;a <

a Commission attempt €O ]

explain previcus NRC act;sn

therefore not withholdab

Exemption (5).

statement were true,

comment because 2 di

process must be ide

this basis for exemp

believe the OIA repc

to justify or explain ¢

action, but to investi

sufficiency. The QIA and related
documents contributed LSS
deliberations on the a Y the IGE




investigation and therefore fall within
the protecticn of Exemption (5).

Recommendation: Authorize the Secretary to sign and

dispatch the attached letter cdenying the
appeal.
/

é

Leonard Bickwit, J:.;
General Counsel

Attachments:

1, FOIA reguest dtd November 23, 1981
2. NRC response étd December 31, 1581
3. FOIA appeal étd January 29, 1982
4. Draft response to appeal

Commissioners' comments or consent should be provided directly to the 0ffice
of the Secretary by c.o.b. Monday, March 15, 1§82.

Commission Staff Qffice comments, if any, should be submitted to the
Commissioners NLT March 8, 1982, with an information copy to the Office
of the Secretary. If the paper is of such a nature that it requires
additional time for analytical review and comment, the Commissioners and
the Secretariat should be apprised of when comments may be expected.

This paper is tentatively scheduled for affirmation at an open meeting
during the week of March 15, 1982. Please refer to the appropriate Weekly
Commission Schedule,when published, for a specific date and time.

DISTRIBUTION
Commissioners

Commission Staff Offices
Secretariat
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GOVERNMENT ACCOUNTAB!LI"Y PROJECT

institute for Policy Studies | ~
1901 Que Street. N.W., Washington, D.C. 20009 (202) 234-93¢

Novermber 23, 1881

Director

Qffice of Aéninistration
Nuclear Regulatory Comission
Washington, D.C. 20555

T Whem it May Concern:

On behalf of ouxr » Mr, Thomas A-plegate, and pursuant o both

the Freedom of In...cmatmnAc* (5 U.S5.C. §552) and the Privacy Act (S U.S.C.
§552a), we request copies of all notes, memoranda, telecione logs, =es,
diaries and’cr other records prepared by 1.5, goverrment erployees in
connection with an August 7, 1531 Nuclear Regulatory Comission ("™WNRC')
Cffice of Inspector ad A..lditc: ("OIA") report entitled "Svecial Inpuiry re:
Aeguacy of IE Investigation 50-358/3Q-9 at the wWilliam H. Zimer I\‘GE%
Powex Station " ("Zimmer OIA Feport"), as well as the investication the
- Zimmer OIX Peport is based pen.. -In particular, M-, Arplegate reguests all
earlier full cr partial drafts and/or proposed susplevents td the Zimmer
OIA Rezort, as well as all records related to amy deleticns £ram its

£inal version. Lfmy'ata.ulm:vt.msmmr has been destzoyed
and/cr remcved, pleass proviés all s..--una.ng docrentation including .
but not limitad t a descriptisn of the acticn(s) taken, :e..m date(s),
and justificaticn for the action'’s).

. Arplecate requests that fees be waived, because "finding the
mfoz:-a..*.on czn be considered as primarily benefitting the general
public.” § U.S.C. § 352(a (4)(A). The fee waivar siould be sranted for
three seasons., First, he submits this recuest ©o firther the goals of
his Decerber 10, 1530 whistleblowing disclosure to the Office of the Special
Comsal of thas Merit Systems ?:'::tnct:'.cn Scaxd. The Special Coumsel recuired
an NRC investication only after £inding a reascnable belief that Mr, Asple-
gate's disclosure evidanced i._egal.i"y, risvanagement, ¢rTss waste and
a substantial and specific dnager to public healzh or safety, Ugues-
ticrably, the Special Comnsel £mqu and the ensuing OIA Peport — which
fundzrentally challenges the generic nature of NRC ..nvts..:.gatm‘s -_
Froves that Mr. Applegate's concerns sarve "e public interest."” FHe seexs
these documents in order <o monitor the adequacy of the NRC respanse.

Secord, the findings of the Zimmer OIA Report totally ignored two vital issus
in Mr, Acplecate's whistleblowing disclesure —-

1) the failure to adecuately review his criminal allegations of
widespread blacikraskets, s:r...qgl.i.ng, and theft; and

2) the ‘a.i.lm to centact nt:nsses in April 1589 wiv would have
exosed a series of issves six tTnis befors GhP raised them
with the Comuission and the Sgecial Counsel,



Director

Office of Administration .
Nuclear Regulatory Cammission
Noverber 23, 1881

Page TwO

The Special Counsel had ordered the Cormission to respond to both allecaticns,
. The documents Mr. Applecate requests may help © exclain why the Camissicn

' cose to dafy a legal recuirement of the Civil Semice Reform Act. We summis
that it inherently serves the public interest to Sixther understand the
pcocess that leads to govermment illegality,

Third, press accoumts have contained charges that the resort was "watured
down." Although deleted portions woulld not represant “he Camissicn's findinss,
it is in the public interest to fully air the facts and copeting solicies
in the debate that produced this controversial docment. The issue is of the
utost inportarce to the American pecple — the adequacy of NRC efforts o
pootect public health and safecy.

For any documents or portions of documents tlutycudenydue:oa
specific exenption, please provide an index itemizing and describing
docurents or particns of documents withheld, The index should provide a
detailed justification of your graunds for claiming each exsaption,
explaining why each exerption is relevant 4o the doc..;ert er p:ruzn
withheld, Tris index is required under Vaughn v. Rosen (I), 484 7,23 820
(D.C. Cix. 1973), cert. cenied, 415 U.S. 377 (1874).

We lock forwvard €0 your response within ten working days,

Sincerely,

Txras Devine
Associates Lirector



UNITED STATES
NUCLEAR REGULATORY COMMISSION
" WASHINGTON, O. C. 20855

December 31, 1981

Mr, Thomas Devine

Government Accountability Project

1901 Que Street, N.W. IN RESPONSE REFER
wWashington, DC 2000S TO FOIA-81-488

Dear Mr. Devine:

This is in partial response to your letter dated Novemper 23, 1981, in
which you requested, pursuant to the Freedom of Information Act, copies
of documents prepared in connection with the Office of Inspector 2nd
Audi?or's report on IE's investigation of the Zimmer Nuclear Power
Station.

The sixteen documents l1isted on Appendix A to this letter are enclosed
in their entirety.

Portions of document 1 of Appendix B contain the names of perscns the
release of which would constitute an urwarranted invasicn of personal
privacy and disclose the identities of confidential sources. These
names are being withheld pursuant to exemption (7)(C) and (D) of the
Freedom of Information Act (5 U.S.C. 552(b)(7)(C),and (D)) and 10 CFR
9.5(a)(7)(i11) and (iv) of the Commission's regulations. A portion of
document 2 of Appendix B contains the name of a person the relezse of
which would constitute an unwarranted invasion of perscnal privacy.
This withholding is being made pursuant to exemption (7)(C) of the
Freedom of Information Act (5 U.S.C. 552(b)(7)(C)) and 10 CFR 9.5(2)(7)(111).
The non-exempt pertions of these documents are enclosed,

Documents 3 through 8§ of Appendix 8 are communications between Commissioners
and their staffs and constitute advice, cpinions and recommendations.

These decuments contain no reascnably segregable factual material and

are, therefore, being withheld in their entirety. Release of this
information would tend to inhibi1t future communications between and

among Commissioners and their staffs, communication which is essential

to the deliberative process. This information is being withheld pursuant
to exemption (5) of the Freedom of Information Act (5 U.S.C. 552(b)(3))

and 10 CFR 9.5(a)(5).

Pursuant to 10 CFR 8.9 and 9.15 of the Commission's regulations, it has
been determined that tre information withheld is exempt from production
or disclosure, and that its production or disclosure is contrary to the
public interest. The persons respoensible for the denial of documents )
and 2 of Appendix B are the undersigned and Mr., Richard C. DeYoung,
Director, Office of Inspection and Enforcement. The person responsible
for the denial of documents 3 through 6 of Appendix B is Samuel J.
Chilk, Secretary of the Commission,



.Mr. Thomas Devine -2

The denial by Mr. DeYoung and myself may be appealed to the Executive
Director for Operations within 30 days from the receipt of this letter.
Any such appeal must be in writing, addressed to the Executive Director
for Operations, U.S. Nuclear Regulatory Commission, Washington, DC

20555, and shculd clearly state on the envelope and in the letter that

it is an “"Appeal from an Initial FOIA Decision." The denials by Mr. Chilk
may be appealed within 30 days to the Commission and should be addressed
to the Secretary of the Commission.

Singerely,

. M, Felton, Director
Division of Rule: and Records
" , Office of Administration

Enclosures: As stated I~
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15. Memorandum to J. G, Keppler from G. A.
Comments on QIA Report
16, Memorandum to J. G. Keppler from J. E.
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Re: FQOIA-81-488

APPENDIX B

Memorandum to files from G. A. Phillip dated 12/15/80 re: Zimmer
Plant - Allegations,

OIA Report Chronology by Foster.

October 29th draft letter to Udall with handwritten comments ffom
Commissioner Bradford's Office at the top.

October 30, 1981 memo to Chairman Palladino from Comm. Bradford re:
Proposed Draft Letter to Cong. Udall Regarding Zimmer.

October 21, 1981 memo to Comm. Bradford from Tom Gibbon re: Udall
Letter on Zimmer with handwritten comments.

September 29, 1981 memo to Comm. Bradford from Tom Gibbon re: OIA
Report on Zimmer,



GOVERNMENT ACCOUNTABILITY PROJECT

Institute for Policy Stucies . '

1901 Que Sireet. N.W., Washington, D.C. 20009 (202) 234-93¢.
: 2 xm e .,

‘e i : ol

January 29,1982

Mr. Samuel J. Chilk

Executive Secretary i
Office of Admin.

Nuclear Regulatory Commission

Washington, D.C. 20355

Dear Mr., Chilk:

This is an appeal pursuant to subsection (2)(6) ¢£ the Freedom

of Information Act, as amended (5 U.S.C. S$52). On November 23, 1981,
en behalf of Mr. Thomas Applegate, we reguested copies of all notes,
memoranda, teliephone logs, tapes, diaries and/or other records pre-
pared by U.S. government employvees in connection with an August 7,
1981 Nuclear Regulatory Commission ("NWRC") Qffice of Inspector and
Auditor ("OIA") repcrt entitled "Special Incuir¥ re: Adeguacy of

IE Investication 50-358/80-9 at the William Z. Zimner Nuclear Power
Station."” ("Zimmer OIA PReport"), as well as the investigation the
Zimmer OIA Report is based on. In addition, we asked for all earlier
full or partial drafts and/or propesed supclements to the Zimmer OIA
Report, 2s well as all records related to any deletions from its
final version. (A copy is enclosed). In connection with a letter dated
December 31, 1981 and pcstmarked January 4, 1982, Mr, J.M, Falton of
your agency partially granted our reguest. (Zis response is enclosed).

Mr, Felton's letter failed to cite any exempticns for the effective
denial cf the bulk of our regquest, concerning informal records;

earlier draZfts and an explanation of any deleticons. Instead, he
simply ignored those portions of the reguest and failed to provide the
documernits without any explanation or citation. As a result, he vio-
lated the recuirement of Vaughn v. Rosen (I), 484 F. 24 820 (D.C. Cir.
1973), cert. denied, 415 U.S. 977 (1977) to index and justify any
records withhelc. We are convinced that the final version c¢f the CIA
report was not the only draft, since press accounts gquoted an "official
close to the investigation" to the effect that "[t]he critical report
'was watered down.'" (The Cincinnati Zacuirer, Noverber 18, 1981, p.l).

There is little guestion that these records are available under the
Act. In Arthsr Anderson, Ine. v. IRS, 514 7. Supp. 1173 (D.D.C. 1881),
the court held that numerous arascs of revenue rulings,:2s.well_a2s
accompanying background informaticn and nctes were not exempt under
exenption #5. The court reascned that those materials were generated
before the adoption of agency policy anéd they were nct part cf the
deliberative give and take of the consultative process. This is
clearly analsceous to our case. The investigative reccrds and drafts
we are asking for are factual in nature and ase not part of the de-
liberative process.



Executive Secretary

Office ¢of Admin,

Nuclear Regulatory Ccocmmission
Page 2

If there were any doubt, in Plavboy Enterprises v. U.S. Dest. of Juss

S16 F. Supp. 233 (D.D.C. 198l1), the court held that an internal F.3. I
report concerning F.B.I. agents who infiltrated the Xlu Xlux Klan

in the 1560's was not exempt, even though it was used by the At c.uay
General to form policy. The evaluative report was consicdered ing tic
in nature and was not a2 part of the dclzbe'a ive process. It only
provided data to be evaluated by the Attorney Ganeral. The factual
portinns, including the first drafts, did not reveal the deliberative
process of the Attorney General's cffice. Olir case fits precisely

into this catagory. What we are scthnq concerns the entire factual
record for the NRC investigation of Zimmer which Mr. Applegate challeng:s

Mr., Felton has denied, under exemption £5, four documents identified

as items 3-6 in Appendix B cof his December 31, 1981 letter. Mr, Felto:n
characterized the records as "communications between Commissioners

and their staffs" that “"constitute advice, opinions, and recommenéa-
tions."” Obviously his description was not all-inclusive, however.

Mr. Felton continued, "These documents contain no reasonably segre-
gable factual materials and are, therefore, being denied in their
entirety." There was no exp.anation for Mr, Felton's assertion that
the non-exempt portions of the records are inseparable from the rest.

The courts have reguired a restrictive interpretation oi exemption #3.
As the Supreme Court stated in E.P.A. v. Mink, 410 U.S. 73 {1973)
"This exception (%#5) to the general cisclosure mandate ¢f FOIA should
be construed as narrowly as consistent with efficient government acticon
Further, the burden~of-proof is on the agercy to justify the exempticn.
See e.c., Vaughn v, Rosen, §23 ¥, 2d4.1144 (D.C. C;-. 1975). Mr. Felton
asserted conclusion cces not even attempt %0 S £y this burdea.

The default is not surprising, since the ~xempticn is inapplicable.

As the ccurt held in Taxation v. IRS, 64v F. 24 666, 677 (D.C. Cir. 198:
"Exemption #5 does not apply to agercy actions which explain actions
that an agency has already taken." See also Ryan v. Department of
Justice, 617 F.2d4 781 (D.C. Cir. 1980) anc Brinton v. Dezartment of
State, 636 F. 23. 600 (D.C. Cir. 1980). The Zimmer OLA ceport was

an attempt to evaluate and explain a previous NRC investigation and
enforcement action, as presented in Report No. 50-358/80-0%. As a
result, exemption #5 does not apply to Commission-staff communications
concerning the report.

Even if the withheld records concerred deliberations about prospective
agency policy, exemption #5 would not apply to facts, agency decisicns,
or existing agency policy, EPA v. Mink, 410 U.S. 73, 86 (1973).> That
information can cnly be denied 1I it 1s "inextr zcably intertwined" with
exempt portions, Rvan v. Deparstment of ust-ce, 817 . 2é 7e8l, 790-91
(D.C. Cir. 1980). . Felton o-ferec no anal ys s why exempt perticns
of the Cocmmissicners' memcranda could not simply be whited-cuz. We

are quite willing to appeal this denial to the cocurts for an in-camera
review to determine segregability, Plavbov v. U.S. Department of Justic
susra.
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ATTACHMENT -



Mr. Thomas Devine
Government Accountability Project

1501 Que Street, N.W, IN RESPONSE REFER TO
Washington, D.C. 20009 FOIA-82-A-1C
(FOIA-81-488)

Dear Mr. Devine:

Tuis is in response to your January 29, 1982 Freedom of
Ir.formation Act (FOIA) appeal of the denial of access to
four documents relating to the Commission's deliberations con
the Office of Inspector and Auﬁi:or (OIA) Zirmmer Repert.

The Commission has reviewed the initial determination to
withhold these documents in their entirety and hereby

affirms that decision.

The four documents identified in the Appendix to this letter
ware created as a part of the comprehensive Commission
deliberations on the guality aisu:ancc/quality consrol
problems at the William H. Zimmer Nuclear Fower Statien.
ThQ.OIA Report was nct prepared, as you imply, to defend or
justify the Office of Inspection and Enforcement (I&E)
investigation. Rather, it constitutes a vital element in
the Commission deliberations alluded to above. The
memoranda and comments described in the Appendix reflect the
authors' advice, opinions and recommendations regarding the
Commission resolution of the Zimmer matter. Withholding
these documents is necessary to protect the uninhibited

dialogue essential tc the deliberative process. The drailt




letter (item No. 3) contains no factual information not alse
present in the letter dispatched to Conyressman Udall, a
copy ©of which you have been p:cvided. The remaining
documents contain no segregable factuzl portions.
Accordingly, all of these documents a-e being withheld in
their entirety pursuant toc Exemption (3) of the FOIA, S

U.5.C. 552(b) (S), and our regulatic.s, 10 CFR 9.5(2) (5).

You alsc protest the "effective édenial" of the bulk of your
request, concerning informal reco-ds, drafts, and an
explanation of any deletions. Our silence in this regard
was intended to convey the message that nc documents of this

nature were retained in NRC files.

This letter represents the f£i-al agency actiocn on your FOIA
appeal. Judicial review is :vailable in 2 federal district
court in the district in which you reside or have your

principal place of business, ¢r in the District of Ceclumbia.

Sincerely,

Samuel J. Chilk
Secretary of the Commission

Enclosure:
Appendix - List of Documents Withheld
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rTe:

Commissicner
ibben re:

-

-

-~ —— -
omumentcs.

memo to Commissioner
Public Release of

e

™
L e

® o0
"
r
o "
" !)
"

0

et e




