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1

TELEPHONE MEMO FORM -

DATE: September 30, 1992 - / <

FROM: JEN . ,!
10: Paul franz, RSO

North Idaho Densometer Association, Inc.

Telephone No.: 208-765-1144

SUBJECT: TERMINATION Of NIDA LICENSE / FEES

MESSAGE:

1. Licensed material must be covered by a license and a fee must be paid
for that license.

2. If we terminate the tilDA license and issue all three member companies a
license, all three will have to pay a fee, or if we issue only one
license to one of the member companies it will be assessed a fee.

3. Another option is to transfer NIDA's material to a licensee who is
authorized to possess the material and wait for the issuance of the
individual member licenses.

4. A copy of the termination request must be received to riay. If you have
mailed a copy of the license termination, please fax us a copy
817-860-8188.

After explaing the above to Paul, he indicated that the Association should
receive the bill. They had no plans to transfer materials to another
licensee.
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July 1, 1992 jn. ( o s N I D/e ,|

Note to Joe Callan g
from Gary Sanborn

SUBJECT: NORTil IDAHO DENS 0 METER ASSOCIAT10f1 INC.

I have two problems with sending this letter:

1) Paragraph 2 implies that our concern lies with the ability of this
asssociation to pay a substantial civil penalty, or, to put a more
mission-related face on it, pay a civil penalty and still meet its
safety responsibilities. As far as I know, this has never been a
criterion in licensing an outfit. If it were, how many small
radiographers would be licensed? In this case, the size of any civil
penalty would likely be much smaller than penalties facing
radiographers. The base penalty for a Severity Level 111 for a gauge
licensee is only $500, one tenth what it would be for a radiography
licensee.

2) The letter implies that this arrangement is somehow illegal and
therefore must be changed. The only option provided to the association
is to have its member companies seek individual licenses. I don't
understand the basis for suggesting this as the only option for
resolving our concerns. I also don't understand the legal basis for our
concerns. At the last meeting we had on this subject, I asked whether
this association was in noncompliance with any statute or NRC
regulation. No one was able to stato unequivocally that a violation was
occurring. If this association were to refuse to accede to our wishes,
would we have a basis for ordering them to do so?

I concede that there may be practical reasons for our concerns. Clearly, this
association was formed solely to circumvent the necessity of each of its-

member companies paying our annual fees. But that's business, as they say,
and probably not illegal. I am certain that the corporations that we have
licensed take many forms. Taking a step like this, to undo what we have done
(after all, we did license this outfit with our eyes open), is in my view a
significant policy issue and should only be done with NMSS and HQ approval.

Sanh

Gar)k
cc:
Bill Brown
Bill fisher

!
|
!

.

_ -. ._ .. . ___ , _-
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f. 4 NUCLEAR REGULATORY COMMIS310N

[ ,j HEGION IV \
*

'5 611 RY AN PL AFA DHtVE, SUIT E 400 U lg
g j# AR LINGT ON, T E XAS 760118064 -

-

North Idaho Densometer Association, Inc.
ATIN: Paul Franz, P.E.

Radiation Safety Officer
845 W. Kathleen Avenue
Coeur D'Alene, Idaho 83814

Gentlemen:

On November 22, 1991, we sent you a CONFIRMATION OF ACTION LETTER (CAL)
~confirming the intentions of North Idaho Densometer Associatlon, Inc. (NiDA)

to amor.d its Articles of incorporation and Bylaw; to reflect that the
responsibility and accountability for using licensed byproduct materials is
that of the Association, not its individual members.

Your December 13, 1991, letter responding to the CAL attemppd t_o reflect
NIDA's responsibility for the actions of its individual rperbers ' sing au
densometer under the license issued to the association. 'A rvied of these
bylaws by our Regional Counsel and by NRC's Office of Genital-Counsel

- indicates that the real accountability of radioactive materials resides with
each member of the association, not with NIDA. Each of these nonlicensee
members must indemnify and hold other members of NIDA, as well as the
association itself, harmless from damage or ex)ense incurred by the
association as a result of action or inaction )y the member. Such removal of
the actual member corporations that own, possess, and use the byproduct
material from direct regulatory accountability to the NRC is contrary to
10 CFR 30.3.

NRC must conclude that the provisions relating to liability in the restated
articles of incorporation and bylaws are unacco) table, it is NRC's legal
opinion that the " hold harmless" provision in tie bylaws are problematic, it

appears, for example, that should NRC need to issue c substantial civil
penalty, the association, described in the articles and bylaws, could.be
undercapitalized. Although such undercapitalization would not relieve the
association from responsibility for any violation which might arise from the
actions or inactions of its individual members, it could prevent the
association from being able to meet all of its NRC regulatory obligations,

in NRC's opinion, NIDA was created for the purpose of obtaining and holding an
NRC license to circumvent the license fees of its member companies. Public
Law 101-508, mandated by Congress, requires that the NRC recover approximately
100 percent of its budget authority in FY 91 and the four succeeding years
through fees and annual charges. Cororess intended that these fees fairly and
equitably allocate the total. amount of the charges to be recovered from
Commission licensees. To the extent practicable, the law mandates that such
charges must have a reasonable relationship to the cost of providing
regulatory services. Allowing the above circumvention to continue would-

- frustrate the very reason for the introduction of fees to satisfy this
Congressional mandate.

- _ . . . . . . . -
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North Idaho Densometer -2- t

Association,-Inc.
,

:

After three attempts NIDA has not successfully provided written confirmation '

that it maintains full and actual accountability and responsibility for
,

licensed materials and activities occurring under the license. Additionally, '

NIDA has not demonstrated to NRC's satisfaction that it could meet NRC'a t

licensing and other regulatory requirements. Based on the above ;
considerations and the presently known circumstances, NRC will inform each '

member company of the association that individual licenses are required.
Licenses for individual member companies of NIDA will be issued upon receipt- 'i
of the appropriate supporting documentation and the receipt of the fees
prcccribed in 10 CFR 170.'When the member companies of NIDA who elect to
request individual NRC licen\es do so, the NIDA license will be revoked.
Revocation of the NIDA licens'e will only occur after all regulatory )
requirements have been satis ied. (" revoked"???????)

I. .-NIDA members should be aware that willful violation of Commission regulations
is a criminal offense under ections 222 and 223 of the Atomic Energy Act of
1954, as amended. Also, the' knowing and willful making of false, fictitious

L pursuant o Title 18, Sectio / representations to the NRC is a criminal offense jor fraudulent statements or
n 1001,_ of the U.S. Code.

!

Should you have any question concerning this action, pleare contact
xxxxxxxxxxxxxxxxxxxx at (817) 860-8100.

Sincerely,

,

,

xxxxxxxxxxxxxxxxxxxxxxxxxx i

xxxxxxxxxxxxxxxxxxxxxxxxxxx
CC:
Welch, Comer and Associates

-Y ager and Associates !,

._,f) cky <;,- '/' 3 m, W h 7,

/ ,

) hWdgSb@ddn myjg
I terstate Concrete and Asphalt Co. ggg &
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-
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Docket No. 030-32459
License No. 11-27408-01
CAL 91-07

North Idaho Densometer Association, Inc. j

ATTN: Paul Franz |

Radiation Safety Officer )
045 W. Kathleen Avenue j
Coeur d'Alene, Idaho 83814 4

l
:

Gentlemen:

SUBJECT: CONFIRMATION OF ACTION LETTER

|

The purpose of this letter is to confirm the commitments made during a
telephone conversation between Mr. Paul Franz of your staff and Mr. Johns :

Jaudon et al., of the NRC Region IV staf f on November 21, 1991.

Cased on this discussion, it is my understanding that North Idaho Densometer
Association, Inc., will take the following actions:

.1. Ensure that the responsibility for and accountability of licensed s
''

radioactive materials used by individual members of North Idaho
Densometer Association, Inc.,. remain with the Association, not its
individual members.

E. Provide the NRC staff with your schedule for amending the .

Association's Articles of Incorporation and Bylaws to reflect current
operating procedures and the license. The Articles of Incorpo at.on -

'

and Bylaws must reflect that the responsibility and accountability
for the use of licensed byproduct materials is that of the
Association, not its individual members.

'If your understanding of these concitments differs from the foregoing
description or i.f you decide for any reason to mcoify these corrective
actions, please contact Jack E. Whitten of our staff inmediately at- .

317-8~60-8197. .-

*

CERTIFIED MAIL - RETURN RECEIPT RECUESTED

Ef. h A1 91-451
D:DRS5nbG DMariin-

*RIV:NMLS- *C:NMLS
LJCall vrn -'JWhitten- WLFisher

/ /- / / ||/d/ -h qkht C[/'#"Previously concurred RC (on A/L) .

-KLBrown
111/K/91 i, . 0.

- - - - - - - _ . . -- --
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,

florth Idaho Densometer Association, Inc. -2-

!ssuance of this confirmation of action letter does not preclude the issuance
of an order formalizing the above commitments or requiring other actions on the
part of North Idaho Censometer Association, Inc. Nor does it preclude NRC from
taking enforcement action for violations of fMC requirements that may have
prompted the issuance of this letter.

Sincerely.

ORIGINAL SIGNED BY

J.M. MONTGOMERY

Robert D. Martin
Regional Administratcr

,

cC:

NRC Public Document Room
idaho Radiation Control Program Director

bcCt
DMB - IE-07
J. M. Taylor DEDR
J. L. Lieberman, D/0E ;

L. J. Chandler, Asst. GC/DGC
H. L. Thompson, DEDS
R. M. Bernero, D/fiMSS
J. E. Glenn, AC/MACUS ,

B. Summers. OE -

R. D. Martin, RA ,

L. J. Callan, D/DRSS -

J. P. Jaudon
W. L. Fisher
C. L. Cain
G. F. Sanborr.
J. Carson, RA Sect'y
RIV Files
NMLS File
NMSIS ana hMLS inspectors (14)

;

--.u.._,, . ._ _ _ - - _- . . - - .. _ .__ .._;.____ __ _ - __._..s
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DEC 9 1991 3
'

Jac..

,

REGION IV

NORTH IDAHO DENSOP"TER ASSOCIATION
================= ,=============

December 4 1991

Robert D. Martin
Nuclear Regulatory Commission. Region IV
611 Ryan Plaza Drive. Suite 400
Arlington. TX 76011-0064

Subjects NRC Action Letter of 11/22/91

Gentlemen:

Our schedule for amending the Association's Articles of
Incorporation and Bylaws to reflect the NRC's current reauirements is
as followst

Rewrite documents as necessary 12/06/91
File amended documents with the State of Idaho 12/13/91
Forward amended and filed documents to the NRC 12/20/91

11 this schedule does not meet the NRC's reauirements. olease
contact me immediately at 208-765-1144.

Sincerely,

7A
7

. In+n y-
Paul Franz. P.E.
Radiation Safety Officer
North Idaho Densometer Association
W 845 Kathleen Avenue
Coeur-d'Alene. ID 83814

g| ,o1
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Jack Whitten's & Bob Brown's Meetir,g with Paul Fanz, Bruce Grachal, and !
Larry E._ Comer to Discuss Association Formation ;

!

Meeting with Association members to discuss conditions of associattun j
June 78, 1991

,

3

gigdual Members of the_ ASSOCIAT10fl.__ _ _ |_ __

5The member companies of the North Idaho Densometer Association, Inc. !

are: Welch, Comer and Associates, Inc.; Ruen Yeager and Associates, Inc. and-
,

Interstate Concrete & Asphalt Co. ;
r

-_ t

Telephoneconversationof$5ptember 23, 1991, with Jack Whitten and Vivian
Campbell of NMLS $taff.

September 23, 1991 Facsimile from_ licensee.

,.

September 25, 1991, licensed issued.

__

Letter dated October 22, 1991, for Michael M. Megaard. Esq., Lukins &
Annis.

I
j November 20, 1991, letter to Michael M. Megaard, Esq-.

The stated purpose of the new association's incorporation is to obtain and
hold a " single license" from the NRC while at the same time permitting the
three member companies to "each separately own and use nuclear densometers-in
the conduct of their-respective businesses, rather than-each member separately
obtaining a license."' Your letter purports to address concerns that I had.
express to you when you discussed such an arrangement in general _ terms with me-
this past summer.

I informed you during-that conversation'that without seeing the details of
what you were considering for your clients, .I could not offer an opinion on
whether such an arrangement would be acceptable to the Commission. I further
informed you that the burden was on your licensee clients to demonstrate to
the satisfaction of the Commission that such arrangement would meet Commission
licensing requirements. At'a minimum, I said that we expect a licensee to,

have full accountability and responsibility for-licensed material and
activities in: order to be able to meet Commission licensing and other
regulatory requirements. I stressed the fact that the Commission would n,,t
simply accept some kind of front association as a single. licensee,:having no-

accountability and responsibility, which was created for the sole purpose of
avoiding increased. license fees for its member companies. Your clients'
association-seems to do just that, however. Indeed, the bylaws explicitly-

p

E :j



_ _ _ _ _ _ _ _ _____

. ..

state that "[o]ach member shall be fully responsible for its own actions in
using a nuclear densometer, [and[ shall be accountable to the fluclear
Regulatory Commission for its use...." This is completely op)osite from what
our licensing staff had understood during its discussions wit 1 your client
representatives prior to the termination of the three individual licenses and
the issuance of a new license to the incorporated association made up of the
three member companies.

lhe course of action your clients have taken appears to bc or,o where the three2

member companics independently continue business as before in all ways except
by separato license. In my opinion, this is not only unacceptable from a'

regulatory standpoint, but it is also contrary to what Congress intended in
Public Law 101-508. This intent, as im)1emented by the f1RC's recently amended
regulations in 10 CFR 170 and 171, is tlat the f1RC must recover approximately
100 percent of its budget authority in fiscal Year 1991, and the four
succeeding years, through the use of fees and annual charges, in summary, the
arrangement you propose falls to meet minimum requirements for an f1RC license.
After consultation with the licensing staff, I suggest that this situation be

1 corrected immediately to reflect full and actual accountability and
responsibility in the association for licensed material and activities in
order that the association will be able to truly meet Commission licensing and
other regulatory requirements, in the alternative, the association should
request a license termination coupled with requests from each of its three
members for new individual licenses. Your clients should be aware of the fact
that willful violation of Commission regulations is a criminal offense under
Sections 222 and 223_of the Atomic Energy Act of 1954, as amended. Also, the
knowing and willful making of falso, fictitious or fraudulent statements or
representations to the f1RC is a criminal offense pursuant to Title 18, Sectioni

1001, of the U.S. Code.

[ Licensee requested to notify il!4LS within 10 days of final action.]

flovember 21, 1991, Telephone call to paul Franz from Johns Jaudon

flovember 22, 1991, C0f1FIRf4AT10f1 0F ACT10f1 LETTER

1, Ensure that the responsibility for and accountability of licensed
radioactive-materials used by individual members of florth_ Idaho
Densometer Association, Inc., remain with the Association. not its
individual members.

2. Provide the f1RC staff with your. schedule for amending the Association's
Articles o_f Incorporation and Bylaws to reflect current operating
procedures and the license. The Articles of incorporation and Bylaws
must reflect that the responsibility and accountability for the use of_
licensed byproduct materials is that of the Association,_not-_its
individual members.

Response to CAL of December 4,1991, and amended _Decembe' r 13, 1991.-
_

_

L
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Paraphrased paragraphs from BBrown May 1, 1992, memo. |

The stated purpose of the association's amended and restated Articles of J

Incorporation is that the association was organized for the puraose of
obtaining and holding a license from the NRC permitting its mem3ers to use i

nucioar densometers, As far as can be determined, that association has no '

other function. fleither the articles of incorporation nor the corporation's '

bylaws reflect any other function.

While the restated by laws have attemated to reflect the f act that the
associhtion will be responsible for 11e actions of any member in using a
densometer under the license issued to the association, it is also clear that

,

real accountability lies with each non licensee member of the association who
must indemnify and hold other members, as well as the association itself,
harmless from damage or expense incurred by the association as a result of
action or inaction by the member. The removal of the actual member
corporations that own, possess, and use the byproduct material from direct
regulatory accountability to the NRC is contrary to 10 CFR 30.3.

The incorporated association is what is frequently referred to as a " paper ,

corporation." From all aapearances, it was created for not only the stated
purpose of obtaining and 1olding a license, but, in so doing, to circumvent
the increased license fees which have been promulgated by the Commission
pursuant to the policy mandates of public Law 101 508. Allowing such a
circumvention would frustrate the very reason-the fees were increased, which
was to adhere to the Congressional mandate that the flRC recover approximately
100 percent of its budget authority la FY 91 and the 4 succeeding years
through fees and annual change that fairly and equitably allocate the total
amount of the charges to be recovered from Commission licensees. To the
maximum extent practicable, the law mandates that such charges must have a e

reasonable relationship to the cost of providing regulatory services. '

,

It is, therefore, my opinion that each member company of the association
should be informed that individual licenses for each company are required
under the presently known circumstances. The license to the association
should be revoked once the individual licenses are issued and all regulatory
requirements have been met.

Paraphrased excerpts from BBrown's May 12, 1992. memo.

OGC has now confirmed that the provisions relating to liability in the -

restated articles of incorporation and bylaws for the subject corporate
association are un acceptable. It is also 0GC's opinion that the formation of
such an association would have to do more that the subject-association has-
done. For example,_the " hold harmless" provision in the bylaws are
problematic. While the provisions would not relieve the association from -

,

responsibility for any violation which might arise, in the event of a serious
violation which resulted in the need for the NRC to issue a substantial civil
penalty, the association's organizational structure as detailed in the
articles and bylaws leaves the clear impression that the association itself i

+

0

h
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. .

could be undercapitalized thereby preventing the association from being able
to meet all NRC regulatory requirements.

It should also be noced that subsequent to the questions having be raised by
your office, a small entity fee schedule has been published by the NRC in the
fetieral Register (57 FR 13625) which will be ef fective on May 18, 1992. The
purpose of the new regulations containing the schedule is to improve NRC
financial management and to further mitigate the impact of the annual fee on
small licensees with relatively low annual gross receipts or supporting
populations. Depending on the facts, it is thus conceivable that, under the
new schedule, the annual fee of the association could be more that the
cumulative annual fees of the former individual licensees that are attempting
to band together to form the association for the purpose of obtaining on
license.

|

1

1
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NOTE 10: Bill Brown, R.C.

Il0TE FROM: Jack E.- Whitten, Senior H.P.
Nucicar Materials-Licensing Section

SUBJECT: NORTH IDAHO DENS 0 METER AS$0CIAT10ft, IllC.

The following documents were submitted by the North Idaho Densometer
Association, Inc. (NIDA) in response to our Confirmation of Action Letter . .'
dated flovember 20, 1991. I have made a laymen's cursory examination of these |documents and, based on the discussions we have had on this issue, I don't

i
believe that NIDA has satisfied NRC's concerns. Please review these documents '

and provide comments. Now that we have issued this license to this |
Association, what should cur next actions be, especially in lieu of our recent
request for another such license. If we can't resolve NRC's concerns, what do :

you suggest as our next course of action, is it possible that 01 may have to
become involved in this issue?

I

~ h'l-
RIV:fdkk NMLS:C N '
JEWhitten WLFisher
il/iq/92 1/7/92 |
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MEMORANDUM FOR: Villiam Fisher, Chief
Nuclear Materials Licensing Section

FROM: William L. Brown
Regional Counsel

SUBJECT: NORTH IDAHO DEN 50 METER ASSOCIATION, INC.

This is a follow-up to my same subject memorandum to you dated May 1, 1992.

0GC has now confirmed to me the fact that the provisions relating to liability-
in the restated articles of incorporation and bylaws for the subject corporate
association are unacceptable, it is also OGC's opinion that the formation of
such an association would have to do more than-the subject association has
done. For example, the " hold harmless" provisions in the bylaws are
problematic as I had previously informed you. While the provisions would not
relieve the association from responsibility for any violations of NRC
regulations which might arise, in the event of a serious violation which
resulted in the need for the NRC to issue a substantial- civil penalty, the
association's organizational structure as detailed in the articles and bylaws
leaves the clear impression that the association itself could be
undercapitalized thereby preventing the association from being able to meet
all NRC regulatory requirements. One of the applicable regulatory
requirements is having in place an acceptable decommissioning funding plan
under applicable regulation in Parts 30, 40, or 70. There is no indication in
the record before me that this has been done,

it should also be noted that subsequent to the questions having been raised by
your office, a small entity fee schedule has been published by the NRC in the
Federal Register-(57 FR 13625) which will be effective on May 18, 1992. The
purpose of the new regulations containing the schedule is to improve NRC
financial management and to further mitigate the impact of the annual fee on
small licensees with relatively low annual gross receipts or supporting
populations. Depending on the facts, it is thus conceivable that, under the
new schedule, the annual fee of the association could be more than the
cumulative annual fees of the former individual licensees that are 6ttempting
to band together to form the association for the purpose of obtaining one
license. This should be checked out. The new fee schedule is attached.

j
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Please let me know if I can be of any further assitance.

I A ;

William L. Brown
Regional Counsel

Attachment:
As stated

Cc:
R. Martin i
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Friday. Apeil tr. m 2

Tta seton cd eis iEDCTVL REGsstER t Badground The Ocmmission stated cleariy in h,

establishing these stre standards that <L
cmaris enantry &curreints rievvig %e NRC assenes two types of feca: the term *aruiust recetpts" is used in the 7
parer:# amatery ard Wal c act, et (1)lker.ss and inspection fees are same manner as used by the Small Ho
cd Mach are keyed to ord con 2 m I Fthe Code or Federal Reg.taere M vh to easetied under 10 CFR par 1170 to Duetnesa Administration (SDA). In 13
ndanred urder 50 imes pusuant b 44 recotee the costs to the NRC of CIR 121.402(b)(2) annual receipts are )b
u s C. t510. pro richng incbvidual servic es (e g'* defined"* * * to include all revenue in "

!plto Cme cd Federal Regasamons as scaj inspections and reviews ollicense whatever form reulved or secrued from
C8EE C#"I8g"' whatever sources * * '"|541V 52647; ,ht'y to SwwrvenMrs of Documarta. U*EP C8I" 8IIO8P*CU

Pr:ces cd rww toras are hated h the and We d. NRC heensu and December 21.1980).
N

frst FEDUML REGISTER issue of each approvals. On January 9,1W92 (57 FR 647). thewe<a.
(2) Annuallees are assessed under 10 Commission pubhshed for comment i

'~ ~ ~~ ~ CIR part 171 to recover NRC generic proposed limited changes to its fee
NUCllAR REQUt.ATORY and other regulatory costa not recovered regulstions in 10 Cl3 parts 170 end *.71. -

COMMISSDON under to CIR part 170. The proposed cha e to part 170 would |
On }nly 10,19p1 (561131472) & reduce the interval tween the time the

*

10 CTV Ports 170 send 171 Caramlulon published a fmal rule that NRC provides a specific service and the /

revised the fee schedules contained in time NRC tuues a bill for that service. /
RiN 3ito-AE13 10 CIV parts 170 and 171.These The proposed change would result in all $

revisions were necessary to comply with 4icensing and inspection fees being D
gg gg g g , the Ommbus Dudget Remncihation Act bited at least quarterly.The topesed 1

b
c.cawcv: Nuclear Regulatory of 19WO (OBRA-90). Uls Pubhc 1.aw c.hange to part 171 would fur er reduce

requires that the NRC recover the impact of the annual fees on some 6
Commission. Tepproximately 100 percent of its budgJt small entitles.
Acnoet Final mle. authority for l'Y 1991 through 1995 from The NRC continued the maximum

the assessment of bcense and amal annual fee of $1.1100 per licensed g
sunsa: Ann ne Nuclear Regulatory fees. To reduce the economic impact of catego estabhshed July 10.1971 (56 FR -

Commission (NRC)is amending its the amal fees on small entitle s, the 31472), r those materials licensees who i
regulations to make two hrnited changes NRC in ocurdance with the Regulato could qualify as a small entity under the y'
to its assessment oflicense snd annual I'laxibility Act of1980(RFA) establish d NRC's size standards. In addition, the**

i fees %e final mle assesses license fees. a max mm amalfee f 1.8 pc' NRC propoeed a lower tier small entity
'

.i which are based on the full-cost method. IIC8888d C8I'8 fYFth *? C#n8'88 fee of $400 per licensed category forI
qu:rterly instead of terniennuaDy and that qualify as small entities under the small businesses and nonprofit )'

<

est:blishes a lower tier small entity NRCs size standards, organtastions with relatively low gross
% annual fee for those hcenaces that are he NRC ad ted site standards for annual receipts of less than $25a000 and 'h! sm:0 entities with relatively low annual determining wh ch NRC licensees small Fevernmental junsdictions with a ;

: gross recci ts or supporting populations. qualify as small entities on Dnember 9, relatively low population of less than [
5 Th:se fina amendrnents are intended to 1905 (50 IV 50241) and riarified these20.00a ne Commission noted that this ;

T- improve NRC financial management and site standards on November 6.1991 (50 decision balanced the objective of '

yt' further mi sta the irnpact of the annual IR 58872).We NRC size standards for OBRA-00 and RFA by reducing, but rmt
fee on sma licensees with relatively sman muun are as fonows. ehminating, the impact of the annM fee

'

low annual gross receipts or supporting 1. A smaD business is a businesa with on small entitles. t

i populadons. annual receipts of $3.8 million or less The NRC e hasired that the scope
J erencnyt Daft:May 18.1922. except private practice physicians for of the propose rule was narrowly
9 which the standard le annual receipts of focused. the proposed amendments wereecm evanan euroaaaAnow coerTACn

C. J:mes llolloway, r Office of the $1 million or less, bmited to the questions of (1) whether

Contrailer. U.S. N at Regulatory 2. A smaD organization is a not.for- and how the part 1701icense fee bliling.

*

F Commission. Washington, DC 2n655 profit organization which is interval should te modified and (2)
'; Telephone 301 4c3-4xrt, independently owned and operated and whether and how to further allevicte the

has annual receipts of $3.5 Infillon or impact of the part 171 annual fees on
,,

less. those materials licensees that meet the
1. Badground. 3. Srnall governmental Jurisdictions existing NRC alze standards for a small
!! Respmace to Comments. are governments of cities, counties, entity. Thus, the Commission stated in
IIL th! Actum-Changes included la ihl towns, townships, villages, school the p posed rule that it would consider

Rata districts, or al districts with a only ose comments which addressed
N' " M*'** ^^^ W'' population less than $0,00a these two questions.De Commission

r
j 4. A small educationalinstitution is also noted that it was not seeking, and9' I

one that is (1) supported by e quahfying would not consider, comments (1);" VL paperwork Reduction Act Statemen; smau governmental jurisdiction, er (2) relsting to a change in the NRCs
.i VIL Reguistory Analysis,
) VIIL Reguistory Mesibatry CertificeNon/ one that la not state ce publicly existing size standards under which a

Analy e4. supported and has 600 empicyees or licensee could qualify se a small entity

LX. Backfit Andysts. less. for annual fee purposes. (2) suggesting,

. . - - . - . - .. ._ .._.-
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t.hanges in %e structure of the spectEke A. Modification to 10 CFR IMM !?O Should the impact on Small Entities De
fee categortts, or |5) suggesting t.hanges Ikense fee Billinginterval lynher Reducedi
in de methode for allocating costs and
talcalatirts the annual fees. 1. Comment Fl! teen commenters 1. Comment. Ten commenters

he altney workpcpers that sup: ort addrened the proposed change to the supported the proposed c.hange to

the fmal changes to to CFR parts 170 part 170 bcense fee billing interval from e6tablish a loiver tier small eretity fee of

and 1M are avausble in the 1%blic semiannually to quarterly. F.xcept for $400 for W 1M2. Another ueven
one. all of the flheen commentm commenters also supported theDocument Room at tt:0 L Street NW

Wuhinston. DC, to the lower level of supported the proposed change.Most proposed changes even tho igh they

the Griman Duildmg. commenters indicated that the change bebeved additional reductions should be
will provide more rapid and valsable made. %ese comrnenters indicated that

II. Responws to Cornments feedback, will permit licensees to more the change is reasonsble, appropriate,

utriy.five pubhc comments were readily assess and budget for costs and necessa to keep small businesses
incurred by the NRC forlicensing opmting an peopla employed. nmreceived by the close of the comment

period on February 10.1W2. no activities, and will provide more timely mmmenters indicated that without the
information on which to make businees reduction it would not be cost effective

Commlulon has received and evaluated
an additional seventeen comments

deciolons. One commenter, however, to continue to operate.1n addition,

which were received by close of preferred the existing semiannual. commenters indicated that the change

business iebruary 28,1W2. for a total of Merval for billing part 170 licensing fees would maMe companin M remaln: <compeudve, would draw
betwun *Moro and pop _ a distinction62 pubhc conneta. and indicated that the company could

typemake better use of financial resources.
Of these $2 commenta. 30 were from Another commenterindicated that if the operations with relatively low gross

persons concemed with othet than change to the bt!!Ang interval were saada, annual receipts and lanter cornpanies
power reactors (including Federal and

it should be made effective for FY 1983 with receipts of up to $3.5 million, and
local government agencies).18 were
from utihty licensees and their instead of FY 1W2 because budgets for would permit " micro" businesses to

representstives and one from a FY 1902 have already been esta bhalted continue to operate,

Congressman.Coples of au comment and are besed on the samlannual cycle. 2. Comment. Sixteen commenters

letters are available for inspection at the Response. Given the support by the opposed the proposed change in the

e Docummt Rwm. commenters and the improvement to smaU anuty anualin. nne

%ere were several comments that NRC financial management, the commenters indicated that, while they
Commission is cha 3 the billing wm sympaeede wie Se phght of

were not within the limited scope of the
proposed rule and, therefore, were not hel for pd 170 cemi fees from smaU enuties and endorsed the concept

avsluated for the purpose of issuing this udamuy W quderl .%,
of a me prc,Am for relief to prevent

final rule. Driefly, these commenters Comdssim de nM be bt b ~ ***II II'*"**** I'8" 8 "8 '"I 'II
bustnns, they believed that other tanter

suggested that- chan[e needs to be deferred untilFY,,g3 ecaun this change should affec licensees, primarily utilities, should not
i ) ne part 171 annual fees for wellt

loggers be ehminated and that the part only the timing of the bills and not the- be required to ay for the shortfall
total amount to be through an ad itional subsidy.

170 licensing and inspecuon fees be budgeta.nerefon, paid frorn FY 1992Cornmatm arged eat ble is yH
retamed to 19ae levels- the change will

*' da f another exam le of the '' deep pockets,
(2) ne proposed revisione do not Ucatfon of the final argument app ed by the NRC withouts.

solve the problems faced by medical recognlum of(1) the ufalmess of
licensees: B. Modification to 20 CFRlhrt til forcing one entity to psy for the services

(3) ne NRC consider taking possible Annuo/ Fees forSmal/Ent/ ties provided anothen and (2) the potential
alternative actions, e g., ehminating the ne comments on the modification to E*

a npl the nt o e d illonalRegional offices and consolidating the the small entity annual fee reased from
fees (estimated the commenters atpersonnel h ths vVashington. DC urging adoption of the proposed changeMetropclitan area,immediately to opposing the proposal. Some ' $50.000 per operating reactor) from $tfunds budgeted for plant improvemerinstituting a hiring freeze and eliminate

commenters indicated that theall urnecessary personnel, eliminate or programs or from shareholder equity,
defer lower priority research and Commisshn, white taking a step in the thus affecting the fm' ancial position of

right direction. had not gone far enough the licensee. The commenters whogener'c rulemaking activity, etc., rather to alleviate the economic impact of the
than changing the existing fee structure; annual fees on small entities. Other NRC researrFand generic regulatory

opposed the pond chan e noted that

(4)The NRC assess fees based on the commenters indicated that the actMues associated with commercialsize of the company, tip number of Commission had gone too far in apphcations of nuclear gauges.
-

Sources or amount or type of material proposing a lower tier small entity fe*- radiopharmaceuticals, and radiography,possessed under the license and the nus, the commenters raise two for example, are clearly unked to thefrequency of use of the material: and
fundamental questions. First, should the associated categories of materiala .

(5) The NRC make Congrus aware of Commission adopt a lower tier small licensees. %erefore, these commentersthe unanticipated and undesirable
entity feet if the answer to this question argue, any costs associated with those

impact of 100 percent fee recovery, is yes then the second question is NRC activities should be recovered fromMuny of the comments which wm should the Commlulon modify the those licenseen.These commenters
considered were similar in nature. For proposed lower tier proposalin the indicate that to do otherwise is unfairevaluation purposes, these comments proposed rulet ne comments, and a violation of the Congressional

-have been grouped, as appropriata, and evaluation, and Commission decision direction that annual charges be fairly
addressed in the' context of the narrow concerning these questions are and equitably allocated. One commenterfocus of the rule, discussed below, argued that if an NRC license is

|

__ _ .__ _ , - _ _ . _ _ . _ _ . . _ _ _ ._ .__ _ _ _ _ _ _ _
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those boensect with relatively low gm:s [essential to a cornpany and b NRC is the most by the annual fee is -

annual receipts of less than $250,000 and y
providmg beneftte to tbs company appmpriata,

f r small governmental jurisdictions ,S
commensurate with the annual fees, MMd & Npond Mr 7W # * ##D N ; #I
then fees equal to or gerater than th' 4rpivoch and fee Be Afsfifici# than 20.nXL At the same time,"this :,;

hcurrent small en9ty fee of $1J00 are not
1. Comrnent Several comments were change does not substantially increase kumeseonsble, for exampledhe annual retstved indicating ht while NRC was the amount of fees that large entitic

fee of $1MO for businesses with gmse
taking a step in the right direction in would be required to pay to subsidite W

f'annual receipts of $30.000 is less than establishing a lower tier small entity fee the smau entitles. In response to i;jone percent of the receipts. In addition, of Hon. b pmposal did not go far comments that the Comn,!ssion has gone
the commenters indicate that the current en ugh in allevistm the economic too far in shifting cost to the larger y
fee strutture provides an adegnate impact of the annua fees on amall licenneca, the Commission notes that the 6
balance between OBRA-00 and RFA entities. Commenters indicated that amount of ennall entity subsidy under lp
and that changmg the fee structure to mn mm (* t UC' the pmposed rVe for W 1W21s J

't-benefit one group of hcensees at the burden on small busmenes without approximately se million as compared to

{h
'g " 'a ey ,rorn violating the Commission's statutory the SS million assumed in the F 1W1

'y*['d f n uve y recognit d ance mandate.nue commenters suggested final rule. With regard to the comments
ochieved in the ortgtnal rulemaking. One that the NRC estand the tiering grocess that the Commission has not gone far 3s

to include alllicenaces who coum enough in reducing the impact on small pcommenter indicated that any
. t qualify as a small entity. Under such a enubes, h Commission notn ht, prestructurmg of fees should not be

into effect until January 1.1993, or ster, plan, commenters indicate that the NRC based on NRC, Department of j'
i

Rnponse. After considering these would establish additional tiers or levels Commerce, and National Association of
comments for and against the proposed of fees. Other comments suggested that Counties data, approximately 50 percent
rule, the Commis:Lon has deciled to the H00 should be reduced. One of small businesses and governmental

"

further reduce the impact of h annual comment suggested that the rule jurisdictions would be ebgible for a
[fees on certain hcennes who quahly as estabhsh for compactes with gross further reduction of the impact of the
>

sm211 entities under h NRC size annual receipts of less than $50.000 a m,,g g,,,,
F

st:ndards. As indicated by these lower tier small entity fee of either $100 Any reduction in fees for small
mid by other NRC (comments, any reduction .o the annual a year for the license or,in the

enuties must be fore, consistent with thefees for one gmup of licensees results in alternativa. the beense be exempt from eg3c ,,,,,,, g ,,,
increased annual fees for another group fees. Other commenters suggested that gg,,g,.s goal of maintaining a t

in order to meet the objectlyes of NRC adopt the $400 fee for gross annual reasonable balance between the OBRA- {
OURA-00 to recover 100 percent of b receipts under $250.000 but establish a 90 and the RFA the Commission don r

budget authority.nerefore, the fee sliding scale or additional fees of Sano,. @Heve w oth nducuans 2 % i

reduction for small entities may be $120, and $L000, for gross annual fees should be made i

perceived as unfair by those licemees receipta of $50020,3750.000, and 81 6 m@ beMhs '

whose fees would increase,llowever, million. respectively. SmaD ggg g g ;
t

the RFA requires the NRC to mnsider governmental turisdictions also g g, gg g
commented that additional tiers or i k h Ialtzrnsthes to minimite the significant s

f e e sh to ob e ves !OB -00 and the RFA and ;
eco omic impact on small entities that it Ige is consistent with the requirements of ;

' 20,000 and 50.000. Commenters a ed
these two laws. ;

As indicated by the commenters, the ht this type of fee schedule wo
m re equitably distribute the burden on Other Comments

sm 11 en es w t te at ely low gross
receipts or a relatively low population , " ' " Several other comments not directly i* "" " ## "'* '

i

related to whether to further reduce ormakes it difficult, if not impossible, for 2 mme t. Several Commenters,
them to continue to operate. As however, believe that the proposed rule * modify b impact on small entitles are

rLacussed below.indicated in the proposed rule, the has gone too far and suggested that the
Commisalon has previously received . NRC increase the small entity fee. Dese t Comment. A few commenters
written and oral comments from small Commenters suggested that the NRC suggested that the lower tier small natity
materials beensees about the impact of raise h current maximum annual fee of fee of $400,if implemented for FY tw2,
the part 171 annual fees. Clearly, some . $1,000, and/or raise the $400 proposed be made retroactive to FY 1901 because

the $400 fee would be below the annualof the over 1.000 termination requests lower tier small entity fee in order to
rec 6vad by the NRC since the revised reduce the cost burden for larger fee levels paid in FY 1901. Uls is

fe:s were implemented represent these licensees. Another commenter suggested neceesary one commenter argues,
r:1stively small entitles. Members of that the lower tier enan enuty fee be because of the confusion surrounding

Congress,in many of the more than 100 based on redu;.ing the $1.800 fee by only the implementation of the initial
letters the NRC has received from them 30 or 50 pertent instead of by 75 percent materials annual fees.De fees, which
since the final rule was published, have which was used to determine the

came late in FY 1991,left many

expressed concem about the site of the proposed fee of $400.
licensees at a loss as to how to pass

e.nnual fees and their economic impact Response. After reviewing and thne increases on to customers without
I

on small entities. As Indicated by this evaluatics these comments, the losing business.Other commenters

discussion, the July to,1901, final rule Commissionhas established one argued that they should either be given
,

has negatively impacted some small additlocallower tier, small entity refunds for the difference between what
heensees. %erefore, conalstent with the annual fee of $400 per licensed category, was paid in FY 1991 and the revised
RFA, the CommissLon believes furthee While this change does not eliminate the $400 fee or be given a credit toward the
reducing the annual fee for those small impact of the fees on smau entities,it FY 190211 cense fee besed on the

licensees who are probably impacted substantially re. duces the impact for proposed $400 fee. One commenter

'

- -
._
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asked s.hebt a tot a heense ht was entire privsto onetice sron reca
estabbahing the level for the sm$s in

rece4pta. Altlwngih b NRC will
terminated withis the window of all entity continue the muimum annual fee of
opportantty prov' dad by b NRC La FY fee, comtnesters indicated that NRC is $1400 per hcamsed ca tetr9ry for certain.

1Ni onuld be reketated by paying the not considering the samomic realldes of small mutlas for FV lu b NRC is
pnspo6nd $4430 &ower uct arcall enstity a very smaD pogram. in ps.rticular ernell a&hng a sesed krwer tier small entity
fee.Maulatly if the company opsnedlet hospitals who acy be formd ta fee of 8400 pre heeanod cetepry. Smalla new l.orrn emompanied by the tiiscontinue services kr mts! patien'a- busmems and nonyofit nrganitatbnspro;er Pari 170 apphca tion lee, would Cornmenters styuod that to indude a.lj with gross anmaal reculpts of less hnIhe apphran' Le subject to the FY 1991 g*ou annual rewsp*s is not fair if the $30.003 stad staall yrrernmentalannual fM greeter partlos of that inooms haa

Res,wwe. % recommended nothing to do with those indtvidsals sw inrted6ctions with pupalations of less

inmhfzation to the annual fees tray not de artramits using the necisar niemas. than 20 Doe w61 quehty for the lower tiet
iss a h Comm!ssaan disarsen small entity ice.W basis for thisbe made retroactres to FY 1W1 becanoe

this would result in b NRC not wtth fda pmpwal because it would charge is disonned he detau in tte

assnsing a 'roumately 100 pertrnt of result in a further subsidy fress the ReFulatory Flen.itduty Analysis incinded
ito n lic't et authurtty' which larger ectstics for costs not dtractly as Appendia A to this final rule.

would be inconsistemt with the related to thern. Die proposal would ne Commiesion telieves that by
requireurnts of OltRA-4ao. Nrefore, also result in NRC bcensees sebaldrzing defining relatively manfl gma anntal
the armuel fees amensed for FY 1W1 the nuclear wetion of an oraardration's receipts as lew than $20.fXio, c
will not be chartged. De 6400 Lower Uer busmesa w the organization itselfis el nificant number of smell entitlesF

to FT tw2 not w0hng to one its nordnudear (approximately 50%) are eligible for asmall entity fee wul appi
arid subecquent an unfew changed byrevmoe to subsidire its nudeer further reduction of the impact of the
rulemaking. If a f>:ensee elected to operauons. W Ccxamission does not arurnal fees.%e Comumlw6on also
terminate its 160enu withra the tune behm that Ods wwld be approprtale. behem niet by denming a relatively'
permitted by the NRC and therdry As previously indbcatod in Sedka 1. smau gownrnental furtsdiction as a
avoided psyrment of the FY twt annual Badgamd in applytry tie gross pogdstion of less than 20.000,
fee but now wishes to have the beense receipts critena for determining whettre approximately 50 pertent of the small
reinstated. the bonnsoe must fue a new or amt a anpany quahan as a aman govemmental jarted6ctions are ebg(ble
application with the NRC, ecenpaaled entity under the existing NRC als* for a forther redaction in fees.%ese
by the appropriate application fee, as standards, the NRC used the term

armual groes recetyt and population
required by 10 Cnt part 170 for the Wpts" as dM W moed by 6e levels help enme that new heensees
activities requested la the new SmaH Dusinem Administretion SA)in who probably would be impacted the
opphcathm Once a rw;w license is the SRA stra mandards. IMIA dennes
issued. the beense wiu beame subject receipts " * * to include d seenena in most by the annual fee would pey the

lower fee.%e Commisaloc beheves htto the renewal. amendment, and whatem twm recau,y w accmd fan the $400 fee per heenned category wt!!*h * I '* **""Inspection fees of to UR part 170 ad
casure that the loww tier small entitles

the armual fees in 10 C1'R part 171. If the III. nnel Action--Changes facluded in would recette a reduction (e.g,75% for
NRC terminated a hcense within the F" mal Rula qualtfying nuclear gauge hcensees)period allowed by tha NRC and
suhsegacatly law.d a new heense after h foHowing discuseen adddn sus substantial enough to m!tigate any
October 1. twh the NRC will not asuu the tr.at hmited charwee to 1o CMt parts severe impact resulting imm the annual
the hcensee an annual fee for IT IWt' 170 and 171. Wet of hw chages we fee, la addition, the amount of the small
Licensees who wish to withdraw presented in b proposed mie pubhded enuty costs tome by other lleenaces are
termination requests from the NRC that on january 8,19n2 (57 FR M7). equivalent to the $5.0 mi!! ion estimated
are pendmg termlaation on the effective A. Amendments to 10 CF/t /W11m Tees in the cerent rula,irneawd by 20% to *
cate of this final rule and continue their for facilities. Afateriah. Import and account for the IT 1982 budget increa se

and the reducuan in the number ofhcenselsl. may do so upon payment of
Erport Licensees, and Other Regulatory. material hcensees ane to 1Lcense .the FY 1W1 annual fee. N hcenece wul Serrkus

also be subject to the IT 1W2 annual terminations.a

b NRC to taaking one dange to to la accordance with 1171.13, the NRC""*-
. Comment. Several unnments were

CFR 170.12. his change would enend
paragra As (b)(2). (c)(2). (d KZ). (ext) (f)- will continue to lasus quarterly bula forthe annual fees, for annual fees sawreceived indica that the term gas and b) ed i 17tL12 to redura the bliting

than sinn rm which an han on the
n o only he ince de ved o rea t an cart ans

cent IM part in ,nualin
from activities subnwd by the hceoee licenst"8 actmas. * # I N I" I "
(e g.. nuclear medicine only) rather than April 1M2, the NRC plana to pubbsh a
receipts denved fican eu company B. Amendmants to 10 CM Porf y71: proposed rule that would update the

''

actinues. A group medical practics with AinualroosforRector Opernfir;g part in annual fees and the part 170
total gross annual recerpts of Licmes and/kel C)tle IJansecs, hourly rate and flat less based en the
approstrnately $2 raillion aggested that locluding Ifolders of Cert (scalas of NRC's FT 1922 appropriation.
the annual fee be'hased on the receipu Compliance. Registrations, and Quality
generated by on)y the nuclear acudties Assurance 1%5 tam Approvah and y ,I,
authorned by the bcense_ nry indicate Corcenment Agencies ucensedBy A7tC The folowing analysis of those
that 21 percent of the group practios W NRC has dianged this regulation sections affected urwier this final rule
income is from the olhce precfiae only as follows. proddes additional explanatoryand leu than 10 portent of the o!Lc4 1. W NRC is amendtig i 17L18 to infortaatica. All references are to Utleincome is denved frorn specinc podear further reduce the kapact on asaaU 10, chapter 1. U.S. Code of Federal
niedicine procedurea. By considering the entities with rdatieely low grose annual Regulauona.

. -- -
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]/wt s70 number of small entitles would qushfy tiered approach will further alleviste the 6

for ti.e further ieduction of the annual impact of fees on small entities with [ k
Section 170.12 Pe> ment of Fees in. ne eugibliity criterion also helps relatively low annual grou receipts and v.

paragraphs (b)(2) (c)(2). (d)(2). (el(11. ensure that those small busineurs who on smaller governmental jurisdic' ions. 7 .
.Lwould probabl be impacted the most(f), and (;) of this sectwn are amended

by changing the interval at which the by the annual fee pay the lower fee. \,. Favironmental Impact: Categorical g ;
Escluelon i e

NRC bills applicants and licensees frrrn The Commission has used a similar
six months to quarterly.%is change approach in e stablishing a reduced ne NRC has detennined that this h,
results in NRC bilhng fees for licensing annual fee for the small governmental hnal rule is the type of action desenbed -fd'
and approval actions, based on the full jurudiction standard of populations of in categorical exclusion 10 CFR 4
cost method (i.e., professional staff lesa than 50.000. Data provided by the 61.22(c)(1). Derefore, neither an 1
hours and contractual costs), at National Association of Counties show environmentalimpact statement nor an i

quarterly intervals rather than every six that about 6C percent of the counties environmental assessment has been
I*

months.nis final amendment is located in non. Agreement States have a prepared for this nnal rule. i
applicable primanly to reactors and fuel population of less than 2a000. -

cycle facilities and will result in all part Werefore, the Comrnission is VI. Paperwork Reduction Act Statement i

170 full cost fees being billed at least establishing a lower tier level of less This final rule contains no information 3quarterly. Good financial management than 20.0tn populstion in order for a couecuan requirements and, therefore,
,p
;

practice requires that fee billings be small governmental entit to qualify for is not sub}ect to the requirements of the
made as promptly as is possible. the reduced annual fee o $400 per

paperwork Reduction Act of1980(44 y
Licensees commenting on the proposed licensed category.This action ensures
rule have supported the billing interval that at least 50 percent of the cities, U.S.C. 3501 et seg ). j
r.hange, indicating that the c.hange will towna, townships, villages, school VIL Regulatory Analysis '

provide more rspid and valuable districts, and other special districts
feedback with the NRC. will permit would also receive the benefit of a %e Omnibus Budget Reconciliation 4
heensees to more readily assess and reduced annual fee because these Act of 1990 (public Law 101-508) '1

budget for costs incurred for licensing jurisdictions are typically smaller than requires the NRC to recover
'

activities, and will provide more timely counties, approximately 100 percent of its b adget , '

information on which to make builness De Commission has not changed its authority for FY 1991 and the succeeding
decisions.The Commission, therefore, basic d6finition of a small entity that is, four years through the spessment of F
will bill license fees, based on the full gross annual receipts of $3.5 million or license and annual fees. With respect to (i
cost method, at uarterly intervals, for less for businesses and nonprofit part 170, this final rule was developed to f
example. Decem er. March. june, and organizations; private practice title V of the Independent Offices N

'

September. physicians with gross annual receipts of Appropriation Act of1952(IOAA)(31
31 million or less, and small U.S C. 9701) and the Commission's feeg yyy governmental jurisdictio.., with a guidelines.The hmited change to part

Section 171.16 Annual Fees population of less than 50.000. The 170 revises the fee billing interval to |
'

Matenals Licensees,lloiders of Commission notes that these standards quarierly for those license fees that are. ,

Certificates of Compliance,lloiders of apply to the licensee, not Individual currently billed every six months. nis
Scaled Source and Device Registrations, authorised users listed in the license, will result in all part 170 fees being
llolders of Quality Assurance Program and that a subsidiary of a Ir.rge entity billed at least quarterly. With respect to
Approvals, and Government agencies does not quahfy as a small entity under the lunited changes to part 171, the
licensed by 'he NRC. the NRC's size standards. Commission is adjusting the maximum

The introduction to paragraph (c)is Under this final rule, these three annual fee assened to materials
amended (1) to provide for the groups of NRClicensees would quahfy licensees who qualify as a small entity
continuatmn. in FY 1992. of a maximum for one of the two reduced annual fees under the NRC's size standards,
annual fee of $1.a00 per licensed depending on the level of the armual Although the Commission will continue
category for thor - .C licensees that grou receipts or the respective the $1 a00 maximurn annual fee per
meet NRC small enbty size standards population. A Scensee with gross annual licensed category for small entities, it is
and (2) to establish a lower tier small receipts of $1.5 million will pay a establishing a lower tier annual fee of
entity annual fee of $400 per licensed maximum small entity annual fee of I* d 8 f th
category for those small besinesses and $1.000 per licensed category. A licensee t ies t at have annual
non-profit organizations with gross with annual gross receipts of $200.000 gross receipta ofless than $250.000 and
annual receipts of less than 1:50000 and will qualify for the lower tier small f r th se small governmental
for those small governmental entity fee of $400 er !! censed category. jurisdictions with a population of less
jurisdictions with a population of less Private practice p ysicians whose than 20.000. %is constitutes the
than 20.000. Data from an NRC survey of annual gross receipts are from $250,000 regulamy analysis for this fir.al rule.materials licensees and the Department to $1 million will pay the maximum
of Commerca industry census abow that annual fee of $1.800 per licensed VIII. Regulatory flexibility
about 50 percent of small businesses category, while those private practice CertificatioolAnalyals
with gross annual receipts of less than physicians with annual gross receipts of The NRC is required by the Omnibusn$ milhon have gross annual receipts less than $250.000 will pay the reduced
d less than $250.000.Thus, the annual fee of $400 per hcensed category, Budget Reconcillation Act of 1900 to
Commission la defining a lower tier of Licenses issued to city or coup'y recover 100 percent of its budget

small businesses with relatively low governments, for example, with a . authority through the anessment of

gross annual receipts as those with population of less than 20.000 will license and annual fees.This Act further
gross annual receipts of less than quahfy for the lower tier small entity fee requires that the NRC establish a
$250.(X10. Under this definition, the of $400 per licensed category.The schedule of charges that fairly and

Commission estimates that a significant Commisalon believes that this two. equitably allocates the aggregate

.

' ~ , - , _
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armiunt of these charges arweg hcenses. Interyvernmeal relatiana costs relating to amendment and other
lkensees. Nori payment panalties. Nudaar approvsts for eady site pervdte that

& NHC la armending its regulatens materials. Nuclear power plants and were deferred bebe Atgrat 6.1291.
got erning the assessment of hoen6a aid reactors. Sourts material. Special hoe mrts wiu be billea b a deferred
aru aal fees to make two hunted r ud6ar materiet mannar canalsbet with that addressed
tevisions. We limited changes to 10 CTR cy MP"W*N M N **CN M
part 170 assess license Ms. whlch are bill wiU identify b appbcauono and
besed oo the full cost method, quanerly Annual charges. B)Teoduct me totial, cosis related to each.
instud of semiannually %b ch interyvermnmtal relatkos. Nom.

(d) Renewulfoes. * * 'affects only the frequency of the b' s payment penaltica. Nudear matadals.
and not the amount of the foes to be Nucient power lauts and reactors, (2) Fees for apphcations for tenewa a

billed. In addition, this change applies Source mateda Spedal nuclear that are eubject to the full cost of the
review are payable nrpon notification by

primanly to reactors and luge fuel cycle material,lloiders of certificates'hthe Ca'nmluton. Except for those costsfacilities that are not small entities. registrabons, or approvals, pena
Wrefore, the Commissiot. certifies that For the reasons set out in the

deferred before August 9.199t as noted

the change to to CTR part 170 does not preamble and under the authority of the in paragraphs (dX3)and(d)(4)of this
have a significant oconomic impact ou a Atomic F.nergy Act of 1954. as amended. section, the NRC intends to bill each
substantial number of small entitles, and 6 U.RC. M2 and 23. the NRC is ,pp g g 9 g g g g ,3y

*This final rule continues the stisting ad ng the g aunts to
th pbca t onmaximurn annual fee of $1.a00 per I -

licensed category for smau entities in 10 Comminion review until the review is
CFR part 171 of the Cornmission e PART 179-4EES FOR FAC8UTIES, completed. Each bill willidentify the -

MATERIAL.8, IMPORT AND EXPORT appucations and the costs related to
r s'm 11 en ty aff UCENSES, AND OTHER REOULATORY each.of 10w er

per licensed category for those NRC SERM M WE AN . . ,. -. e

materials licensees who can quahfy as a [y
A ON OF M AS (,)jpp,pyff,,,, g33 y,,, go,

small enuty under the esisting NRC's applications for materials approvals that
str.e standards and whose annual gross 1. %e autharity dtation for part 170 are not subject to fuD cost recovery ofreceipts are less than $Z50.000 or for continues to read as foUow : the review mast accompany the
those small guvernmental jurisdictions Awherary: 31 U.Sc tret, se Sut 1ost, see. application when it is filed. Fees for
who haye a population ofleas than

301. Nh.1. es-alt as 8 at. 2:2 (62 U.En apphcetions or pronpphcation
20.000 %1s redaced annual fee is 2:01 w), sec. apt, es stat 1242. u amended consaltations and reviews subiect to the

.

established one level or tier below the laa UAC 5641k full cost of the review are payable uponcurrent St.fl00 matimum annual fee per 2. In i 170.12, paragraphs (b)(2k (cX2L notification by the Commission.bbcensed category.na basis for this
final amendment to to CFR part 171 la (d)(2). (el(t k (f), and (i) are revised to NRC intends to bill each applicant at

read as follows: quarterly intervsk until the review isdiscuned in deten in the regulatory
completed. Each bill wiD identify the

n A to e % f 170'12 Fernent of Doom. ap cations and the mets related to
.

regulatory flexibility analysis has been
prepared in amordance with 5 U.RC. (b) thaufm. * * * . 4 i . '

004. Consistent with the requirements of W Fm W e hes h k perm hs
the Regulatory Flexibthty Act this and hcenses tha are subject to fees M WaWWm. Fen for

besed on the full met of the reviews are applications for special pro}ects such as
change to 10 CFR part 171 further
alleviates the tropact of future antrual payabb upaa noWicanom by b topical reports are based on the full cost

fees on the smaHest matedals licensees. CommW %e NRC tr4 pads to Ng of the review r.nd are payable upon
~

ud apphcaM st quadedy intavak for notification by the Commiulon. W
IX.Baddu Asalysis all accumulated costs for each NRC tasende to b(D end applicant at

appttention the applicant has on file for quartedy intervale untA the review is
b NRC has determined that the Commission redew until the review is mmpleted. Each bHI willidentify the

backfit rule 10 CFR 5n109 does not completed. Each bill wiu identify the appbeations and the Ms.J related to
epply to this Dnal rule and. therefora, applications and ooets related to each. each.
that a backfit analysis is not required for (c) Amendmentfees and otAar * * * * *
thie f\nal rule because these requitvdappromis * * *
amendments do not require the (2) Fees for applications for llaeone (I) Part 55 reviewfoes. % costs for
modification of or additions to systems, amendments. Other required approvak . Past $3 review services will be subject
structures, co:nponents, or design of a and requests for dismanthag. to kes W p E Une spent b
facility or the design approval or decommlutoning. and terminatiba of administering the exmaninadons and
manufacturing bcense for a facility or licensed activities that are subjed to the tuts that am gaierth ghen at ik
the procedures or orgaalzatka required full cost of the review are payable apes reactnr she and any related contractual
to design construct, or operate a facihty, notifleation by the b-d M N . costs.De costa also indude relatedr

NRC intende to bill each appucant at items wh as preparing. reviewing. and ,
List of Bab)ede quarterty latervak for all accumulated grading of the examinations and tests.

m Cat Post 170 e sts for each oppbcatum the opphenot %e NRC intends to b!!! the costs at
has on file for Coramission review mets quartedy intervals to the licensee

Byproduct material. Import and export the review to completed except for thnee employing the operators.

\
.
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MTT 171-ADS 7JAl. FEES FOR Appench A to%6e Maal R6e tool the aamount to be conected is f
-

REACTOR OPERATWO UCENSEs, Repelatory neaMity Analysis for b' approxhastely $4s3 emelliset i

AND FUEL CYCLE UCENSES AND lasahed.* r M to te CFR Pes 1171 To comply with OBRA-00, de [ l

MATERIALS UCENSES,INCLUOfHQ (Am***l Fees) Commiedon proposed amendments to |
its b wgtdatione la 10 CyR parts 179 ;

W)t.DCRS 00 CERTOCATES OF and 171 on April 12./991(50 FR 14sNL j
ColdPUAMCE,RE0tSTRATIONS, AND 1. BM On the basis af a esswful essasstion of

'
,

OUAt.fTV ADSURANCE PROGRAM h Regulatory FlexRytitty Act of 1sso over 400 comannents, the Commisalon
APWM 7 AND 00YERNMENT (5 USC. 001 et seg ) estabbshes as a issued a final rule om inly 10.19t1154 F1t ,

A%W' JCENSED BY NRC, p*tciple of regulatory practice that 31472). Consistent with the Coni ece >

'. Tk B 1edy chetion for part 171 is erncies endeavor to ftt regulatory and Report accompanytag the PatAic %

rens ; . , read as fouowr inform 2Honal regntrements, consistmt the NRC fa6rly and eqtniably altos.ated

with apphcable statutes, to a scale its badget costs.%h resuhed in the
g ,%ggg g c anmarats wth die hustneues, aneursant M m-al ines for all clasem

stst.144, u amended by sa. seat.Puk L organtzations, and govement of licenseos. includtag those clawes of q
toNm wt stat 1m u amanded by sec, Wena to N ewy apply.To Ucenswa we a sm& manual manha el m

*
32m, Puk L 101432,103 Stat. 2100 u addeve this prtaciple, the Act requires small entmas. h .

*

asanded by Sec. etm. puk L wtaan 164 that agencise consider the impact of R. hnpoct on Amall Enn6es '

stat tua tu USC 2021h 2213 oce. wt, thett actions on smaft ennties.If the
Pub. L 92414,30 Stat. 2:2 (42 U S C apucy cannot certify that a rule wtB not he comssents received on the
2201(wIk sec. 201. 38 Stat.1242, u smeaded signtocantly impact a substantial proposed FY 1991 h rule revisbas, ana r

j((uu1C, sem number of smaD antitles, then a small antity certifications received in
:

4. la i 1y1.14, the trJAW text of regulatory flex!blBty analysis is reqstred response ne the firel FY 1sti fee rin&e
pr.regraph (c)is inised to inad as to examine the tapacts on smaD enutin indicate that NRC incensees thr.t quabfy

j

foeones: and the a!!emauves to minimhe thcee as small entrenes ander the NRCs size
elandards are pranattly those bcensedimpacts, under the NRCs amaterials program.

$ 171.44 Amansed tese: temaeriali To aseist in comentlerhag these impacts gg, g gg g g ,g
Howers of Coettecetas of Companace,
HoWori of So6ed Source and Devios under the Regulatory FleMbehty Ad, the ,,e I"Wddb"M * " "
Registrations Homers of Quanty Assurance NRC adopted else sumdmeds for **I*'**I*j '***'

---

Progresa Approvals and Government determining widch NRC licanoces b Comunedom's fee regulada 3

I
egence= tecwwed ty tM MRC. qualffy a anali entities an December e, resuk ta adwandal fus bang dareed

1985 (5e FR 64341). Wee size staadarde ind als, a ns. d 3t . . . . .

wme clartfied Novusher 8,1991(se FR g
(c) A hoemece who la required to pey

! p"*mNac - ar*-- NRC ma,ssa s ,ro,,am. 0, se,,,

-ai w d. e. eeem m.y
' matsc'el heensees, the NRC estimates

|
quzhfy w e essani entity.lf a hesneee

(1) A small beetness is a businen with that about 25 percent (approximaWyquahfies as a small entity ami provides annual receipts of $3.5 m!%n or Lsse 2.00er=maan) would quhfy u a smad
the Commmissina erith the proper practice physicians for entity, %mfore. ta racaenittee of thiscerti6eanosi. the hesoece may pey ]hi standard is ananal receipts of suh=e==*4al mannher of small setities, thewreduced aannal 6ece for FY 1982, based

31 million erless- NRC esquested commments froen sanalt
on prees emanal receipts, or if the
hcensee is a small govemmeetal (2) A smaD erga*arma is a no649e. entities on the proposed FY 1991 ruta,

jurisdictbe based on population density, efit organiza!!an which la
Cornamants were sporAenliy requested

iaMad*aily owned and operated and on(1) how the proposed regulations
has an*"O "m dpts of $2.5 mlba or wee &d afled each class of licensee andes fobws:

less. ' (2)how the retynlations could he
stmaured to furthee mire theN (3) hM n A. metal juriaArrian, economic tapact on the licensee, but-

M etill meet the =amwa y soandate afSmas tuarmemos enr1 enes not-sor-crose annems

*"**"*W"**''*'"*5"# g *g #* 8 s.ochooawns, OGRA-ee,
"""'f"T distrida, or special districts wt1 a For matadata heseeees, b Lacrease~

populatfoa alless than 00.001 in fees anseeeed tm FY 1991 consisted of
smomoesis - st.sse

(4) A small educatlanalinstitutionis (1) an increme d 3 percent in b,

I taie mann eo, man esen
one that is (1) supported by a qua!!fying hcane andInspection fees speandswsw gra peemaarv igroes arra,e
small governmental jurisdection, or (2) nderis CPR Part M and M a uw'

one that is not state or publicly annual b unessed under to 01t Part,
w,,, m ,

,,
supporteo am!has 500 employees or - 171 that reages fross $290 to over

senes r _ r kneeceaseexes lesa.
. .

F10.000. A number of sman entitiesm.e
! 7,j$' j pubhc Law 101-a08. the Omanha indicated that the 25 percoot increase la

Dudget Recoachtion Act of 1990. - hcense and knapection fees, although not
i

(OBRA-80lrequarve that the NRC destrahne, evould not have a algalficant

recover approximately 100 percent of its eerma-k tampact on hun. However,.

! . . . .- . . .

buded methority, nees appropriations many other rmatertale hoensees
n.4.J et tackv&, Marytand, tMs tM dar from the Nanclear Weste Fand, for Placal coa =nenrad that the new =====t b ,

of Apr$. test Years (FY)ist1 through 1996 by - would beve a negative h tempact
=

Fct the Nuclaar Riendatory h atat=k aseeemog hcemse and == anal fees. For on thens.hrefore, b regidatory

sammt J. Oa- FT tcJt b amoust to be ceHecaed was fleadhikry analyses prepared for the July

Sacn*y */O* h*sien, approximately $445 mWhna andim FY 10,1991. Snel ride as erwn as this.
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regulatory fledbility analysis, licensees. After the final rule was * Base fees on the NRC stre
:oncentrates on the new annual fee. published, approxima tely 1400 license, standards for small entities,

ne commenters indicated the approval, and registradon terminations ne first alternative would result infollowing results if the annual fees were requested. Although some of then the annual fee being in direct proportion
proposed on Apr012,1W1. were not terminations were requested because to the amount of radioactivity (e.g.,modified; the license was no longer needed, number of radioactive sources)

a large firms would gain an unfair indications are that other termination possessed by the licensee, independent
competitive advantage over small requests were due to the economic of whether the licensee meets the size
enuties. One commenter noted that a impact of the fees. standard for a small business. nus, a
small well-logging company (a " Mom The NRC continues to receive written large diversified firm that owns one
and pop" type of o and oral comments from sman materials source would get a reduced fee, whue a
it difficult to absorb >eration) would findlicensees, nese comments indicate that small entity, whose business maythe annual fee,
whue a large corporation would find it * the $3.5 million thrashold for small depend solely on the use of radioactit e
easier. Another commenter noted that enuties is not representative of small materials, would pay a larger fee
the fee increase could be more easily businesses with gross receipts in the because it has more than one source.
absorbed by a high. volume nuclear th usands of dollars. nese commenters nus, this attemative does not
medicine clinic. A gauge licensee noted believe that the $1.000 maximum annual necessaruy achieve the goal of the R"A
that,in the very competidve soils testing fee represents a relatively high to minimize the impact on small entities.
market, the annual fees would put them Percentage d grou anual mceipts for ne NRC aise believes that this
at an extreme disadvantage with their these ,, Mom and Pop" type busta sees. approach we aid not result in a fair and

r

much larger competitors because the Therefore, even the reduced anno al fee
equitable allocation ofits generic and

proposed fees would be the same for a could have a significant impact en the
other costs not recovered under to CrR

two-person licensee as for a large firm abihty of these types of businesses to part 170. nerefore, the NRC rejected
? with thousands of employees. c ntinue to operate, this approach.

* Some firms would be forced to mbus d Congmn,in many of the1

cancel their hoenses. One commenter, m re than100 salonalleuns the For simuar reasons, basing the fee on
the frequency of use of the heeuedNRC has mceived m them since thewith receipts of less than $500.000 per radioactive source, the second suggested

year, stated that the proposed rule [uly to, m, nnal & was pubhshed- alternative, would not necessaruy
would, in effect, force it to rehnquish its aM exPmssed concem about the size
sou density gauge and license, thereby tb NRC annual fees and their reduce the cost for small intities that

e nomic impact on Smau entities * meet the size standards discussed i

reducmg its ability to do its work earlier. nerefore, the NRC also rejected
effectively. Another commenter noted ,7g [,)*g ,]"ad to this approach.

* 88''l
that the rule would force the company
and many other small bustnesses to get urthe nduce b econode mpad on - ne last alternative would base fees

on the size standards that the NRC has" Hdrid of the materials license altogether. op,'*au m. n'e used to define small entities. His ~
a esCommenters stated that the proposed

rule would re.M 5 around to percent of Administration (SBA), while
altenam wd ensm eat any

,

the welllm m -ees te,minatina commending the Commission for benefits from modifying the proposed 4

their lice < a m ately and complying with and ualng the RFA in the fees w uld apply only to small entities.

approximu.N I e aent terminating final rulemaking suggested that the nree basic options, each using the NRC

their heene, ;, W the next annual Commission should act to further size standards, were considered for
alleviate the impact of the fees on small m Wng ee annd feu impoed ona nusment-
businesses.ne American Nuclear sman enuuu: -

* Some companies would go out of
business. One commenter noted that the Society (ANS) also expressed concem

1. Exempt all small entities that meet

proposal would put it, and several other about the impact of the annual fees on the size standards from annual fees.

small companies, out of business or, at small entities and suggested that the 2. Require small entities in pay a fixed

the very least, mak.e it hard to survive. Commission examine alternatives to percent of the amount of the fee in each

* Some companies would have further reluce the impacts. of the specific material bcense fee
nrefore, the NRC concludes that it catsgories.

budget problems. Many medical should consider additional alternatives, 3. Establish a maximum fee for smalllicensees commented that, in these times
of slashed reimbursements, the in accordance with the RFA because of entities.

proposed increase of the existing fees
the continuing significant impact of the Under Option 1, all small entities,

annual fees on a substantial number of would be exempted from fees. However,
and the introduction of additional fees smau entities. because small entities would not pay
would significantly ahect their budgets.
Another noted that,in view of the cuts HI. Ahernatives

any of the generic costs attributable to
their class of licensees this option could

by Medicare and other tlard party Commenters on the proposed rule be viewed as inconsistent with thecarriers, the fees would produce a published April 12,1991, and comments ' objectives of OBRA-00. Under this
hardship and some facilities would received subsequent to publication of option, au the annual fees attributable
experience a great deal of di!!iculty in the final rule on July 10,1991, suggested to small entities would be paid by other

/ meeting this additional burden. alternatives to reduce the impact on NRC licensees.Although it was not clear to what small entities. These comments are Under Option 2, small entities would
extent these impacts would materialize categottred as follows: pay a percentage (e.g.,50 percent) of the

-

at the time the luly 10.1991, final rule * Base fees on some measure of the proposed fee for each specific category
.

was promulgated,it was clear that the amount of radioactivity ponessed by of materiallicense, regardless of how'
proposed annual fees would be a the licensee (e.g., number of sources). small or large the fee is.This optionrelatively high portion of the grou * Base fees on the frequency of use of could result in a reduction in annual fees
revenues of some licensees and far leu the licensed radioactive material (e.g., that are already relatively small andof a portion for otherlarger material volume of patients). that do not have a s%nificant impact on

,

',
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e
bt * a substan&& number d sman esuties, maumum annual fee for small entities is the Commtwion cuacindes that basing

; f lowever, b those lee categores estehlished at $2.foo, the average fee the fee on the ammber d sources. ,
a:.cssed Larp annual fees, the year b a!! of the categorwa wodd fregissney of use, or amount of -<

percentage cd reduction esay resuh in bekeer the approximaWy $3.ful0, radeoective material possened does not '
assening small entities licensed under mentmem fee charged by Apement necessadly reduce the ampact of the fees fthose W categories relatrvely large StaAes except for radiography, waste on small estataes. swhiali is the goal of the p,

, a nnual fees- receipt and packagmg, and broad-scope RFA.Re Cornha continues to j
Opuan 3 would estahlah a maximum nudical homaces, ne broad. scope believe that uniformly dlmating the 5

<

! fee fcr stil samall esaties. Under this rwhcal, and waste receipt and generic and other regulatory costs to the
| pption, a ernall mtity would pay either peekaging beensees are primarily large specific heense to determine the ammmt [
I' the sinaller of the annual fee for the entit es.nerefore, with a $2.000 of the annual fee is a fair and equitable p

category or the madmum small enuty madmum smaD entity anant fee and wey to recover its costs and that {
} fee. nis altemative strikes a balance the avwge hcenas and inspasson ks. establishing reduced annual fees based 3
j between the requirements of Ol3RA-go only , mali entities who are os gross receipts (size) or populahoe is j

and the RFA. which are to ounsider and radiographere would pay shghtly more the most appropriate approach to ()
,

reduce. as appeopriate, the impact of se than the current assumum Agreement mbauze the impact on small entities.i -

pJ
agency's regulatory actions on smaD Stats !se d appmmata $ m tfthe Consistent eff th this appmach. the ilentities. %erefore the NRC has adopted madmum be as reduced y $300 (frota Commission will continue the $1.mo '

"
Option 3 as the most appropriate to 12.000 V $1.800k then all categories d maximum annual fee per licensed

J reduce the impact on small entities. manertal hcmees, inciwhng category for small enuties. In addition. '

radiographers, would pay no more furs. the he proposes to create a ir nIV. Maximusa Fee each category than the 1991 maximuns lower tier annual fee per licensed aTo implement Cption 3. the NRC Agn*mant State b of about $3200 if category b smaD enuties with
:r

established a raaximum annual fee b the licenseeg=alifica as a small antity. reladvely small gross annual receipts or
{n small entities ne RFA and t

By evahh the randomm annual
y implementag guidance do not provide fee ror endl entities at Sta00, the with a relatively smaD population. I

3 specific guidelines on the amount or the annual fee for many small entines will To implement this proposal. relatively
"''* E " b f

[ percent of gross receipts that should be be redureA whlle at the same time '" D 9j m ECchsged to a small enti . To determlee materials licenseen, inch % amaD
I a maximum annual los a smali entities, would pay for most of the FY survey of materiagcensees and the

-

lh ectity. the NRC examinad the NRC to 1991 costs ($22.3 oGhan of the total Department M Conum rce industry

CTR part 1?D bcense and tnspection fees $27.2 m21 inn) attributable to them. census, the foDowing data shows the 0
established in 1991 and the 1991 %erefore, the NRC has estabhshal and distribution of businesses with annual )
Agreement State hs for hoe fee will continue, for FY 1922, the maximum Fmse receipts diess enn $35 mWon. -

I catesones that are expected to have a annual fee ese annaal b plus
substantial rmmber of small entities, surcharge) certain smaD entities at osse + fiT'
Escause these fees have been charged to $1.mo for each fee category covered by QC' '

g^
. smaD entities, the NRC bekves that each license issued to a small entity. A'm* 0m8=** y c

these fees do not have a signihcani Note that the costs not recovered from g '

C impact on thesa. In fut, b NRC smaD entities are allnested to other O
,

concluded, in issuing the July 10,1991, materiallimnaces arid to operating , ,, ,
fmal rule, that the axisting materids power reaciara.'

seso-s4 m u n
L license and Inspection fees do not have We reducing de impact on many smsnav e e
D a significant impact on small entitles. small entitles. the Commissloo ees s750-sn9K o e

S The manmum fees per year charged that the curwnt madam anima fee d UNM N "
6 in 1em by several Agecement States and $1M r amah enths. when added to
F by the NRC for materials license fee the part 170 bcenes and inspection fees.

As this table aluwrs,45 to 55 percent
[. categones with a significant number d *""y' ["j (or about 50%) of email busmesses with -

*

g- smali ent] tics are shown below.- armed gross radpts in b thcinard. gross armual receipts d k se than $3.5
P of doners.nerefore. the Coax =Aa=% ta milbon have gro,e annual receipts that

[? ' ' toge 48' prop *g to isnhe reduce b 6mpact are less than $254D00 nea, by dehning
a - e. on small entities with relatrvdy low relatively smallgross annual receipts as

[ gma asiend mceipts. . less than $250.000, a signincant numberp . e su s.* ,

*o*' Comumenters han swtgassed that the of smaD entitles would be eligible for a
i NRC cxidd reduce the impad d h fees further redaction of the impact of theh* N for auterials li==ees by bains thom annual fees.nis level would also help7

i .wros- e. nee on the hansee's nudear capacity (e.g., ensure that those sma!! businesses
t. mc sam the number of sources possessed, b which probably would be impacted the

* " * * most would pay the lower fee.
$ numb:r d hospital beds. or the amount$* of radiescure matecal posses ed), ae A simIrar appreadihas been used to

the frequency of use of k radmactwe define a relatively smaD governmental
meterial). In adopting tha ) sly M 1901. jurisdiction. IJs!ng 1990 data from the

Table 1 shows the estuaated total fees final rula, the Commission ra-H National Association of Counties, the
^

(Part 170 plus Part 171) for matertels that isthamt differences exist an the distribution below for fhose counties
licensees, assuming maximum annual . nuclear capacity and the frequency d located in non. Agreement Ststes with a>

fece for small estar 60s of $2.000 or $L5a0 source mee for many of the damses d popedatloa d less than 50a00. shows
and an average number of hcens materia 4s beensees.However, as that a papolation accel d les, thanactions and inspections per year,h

*

u the indrcated in section HI of Ods analyses. 20.0n0 would ensure that at least 50,

4,
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percent of c.e small counties would be taan ied conalstent with the ob)cctives of OBRA-
E stHut.d PV 1s02 90. %us, the revised fees for smalleligible for reduced fees.This would km MN w%e entitles maintain a balance between thealso ensure that at least 50 percent of to=* ** * * k'r

other governmental |urisdictions (cities, %*"w"' % me=W t,ones objectives of OURA-00 and the RFA.

Qf *""**
towns, villages, school districts, etc.) (perver*0 %n TABLI 1.-1991 AVERAGE TOT AL SuALLcould also receive the benefits because nears)

ENTrTY FEES PER YEN 4these other jurisdictions are typically
smaller than counties. 81200 80 86 0 54 5

soo so 63 42 Toudemesenety w *
700 a0 && 40
soo 7s ao as Laconne w catepry g May .,

- w-s2x w.st ox

Each of the alternative lower tier sp,og ,we, ,,nenuto, ,, gg so
a.txx>.s sw is annual fees reduces the annualfee for p ary
somuo-t4 esx, te qualifying nuclear gauge licenseen. ic basseiss oeup s_ sterr sts72

10. As orar tee 4 L60s Ntsm tssw 14 llowever, the Commission is ,

g#j j establishing an annual fee of $400 per j' '"'8
g3 m

heensed category for the lower tier ge o,,, w w
small entitles because this amount en

'

Ls67 27
should ensure that the lower tier small owness menarist

a oufd be entities receive a reduction (57% for
sA u.,s.ca,ve-

am un f ti e a af th
assessed to lower tier small entitles e7m k ""*""#

t ae sev p
(less than $250.000 in gross annual of the sma entity subsidy resulting ces 3207 L707:

1 receipts for small businesses and small from this fee would be equivalent to the a nedwinermsomus-
! nortprofit organir.ations, or less than amount estimated in the July 10,1991, c~ -"m6-- N ' 8 117

20.000 population for small f nal rule, increased by 20 percent to 8' ****''"**"'
# #governmental jurisdictjons), ne RFA account for the FY 1992 budget increase y % % ,o,ooo

and its implementing guidance do not and the reduced number of material o 2.a23 tir3
provide specific guidelines on the licensees resulting from license M Wienore-->10AoD
amount or percent of gross receipts that terminations after the FY 1991 rule o sw s.340

should be charged to a small enuty. In became e!Iective. Although the other MWN
" ' ,'3,5

determining the amount of the annual reduced fees would result in lower st anwaari-fee for lower tier small entities, the subsidies, the Commission beheves that %esarm, r.es2 2, tar
Commission believes that the reduced the amount of the associated annual $10ms R W-

" N Nfee should retain a balance between the fees, when added to the license and
objectives of the FRA and OBRA.This inspecuan fees, wou".1 still be . (G''C"**'"* rJoe taas
balance can be measured by (1) the considerable for small businesses and at. n&O-Brood 3.21o 2.710
amount of costs attributable to small organizations with gross receipts that su nt.w.omer seso 2.r.so
entities that is transferred to larger are less than $250.a)0 er foe sn service seeree Js3 a.233

entitles (the small entity subsidy); (2) the governmental entities in jurisdictions M R**5*r dM N

total annual fee shall entities pay, with a population of less than 20.000. 8"1***' t'n'' ""8 a.12o 2.m
relative to this subsidy; and (3) how woie oepos, are poo.
much the annual fee is for a lower tiet V, Summary m

4a um wwsmall entity Nuclear gauge users am Comments received on the proposed 4 eeo 4,t,o
used to measure the reduction in fees rule dated April 12.1901, and 4c waie recean-p

. because they represent about 40 percent implementation of the final rula on July -* -e a.rie 2.7te
| of the material boensees and most likely 10.1991, pmvida evidence that the W buW
l would include a larger percentage of annual fee would significantly impact a "A " "'978 8# 7 W

lower tier small entities than other substantial number of small entitles. A Y ""''Q g.e3o tsao
! classes of materials bcensees. maximum annual fee for small entities een uw of trypeaa.

| Before presenting alternative fees, the strikes a balance between the easte. or Seat
| NRC notes that the number of licensees requirement to collect 100 percent of the 7AT wrorwy sJea 3.288

fihng small entity certifications for the NRC budget and the requirements to Q "*8C
' ' ' [g

FY 1991 annual fees is lower than canalder means of reducing the impact og .

( originally estimated. The NRC estimated of the proposed fee on small entitica.On a o,ee ,,,, iyee tyse

3.000 certifications in the current rule, the basis of its regulatory flexibility 0 =2a, prossa, er nessed

which would have resulted in an' analysis, the NRC concludes that a omsce easey weiuenart
WNestimated cost of about $$ million in the madmum annual fu oW.800 pw M,&, 3 ,gg ,ygn

small entity subsidy.On the basis of the licensed category for small entities and , g ,, _

t response to the FY 1901 billings, the a madmum loww her smaU enmy o,,, am am
annual fw o O per hcensd cap m seeseo easese-

| NRC's estimate now is that there are,

| about 2.000 small entities. for small businesses and non-preb Br~d 0530 1M
*

i o anizations w'th gross annua. st .eipts
O**' * *

j r De data below shows four different o ess than $250,000, and small
[ alternative lower tier small entity fees- Povernmental entities with a population isanns on evernoe io crn part tro we peas
8 their impact on the bcensees, and their oiless than 20.000. wGl reduce the "****"*=d'*"-

, ,
impact on the balance between OBRA impact on small entities. At the same (FR Doc. 92-aD47 Filed 4-16-et a 45 am)

'
.

and RFA time, these reduced annual fees are seases cora mm.*.a

,
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MEMORANDUM FOR: William Fisher, Chief 6* 8% %c

Nuclear Materials Licensing Section,m#g % te g ,

(eg , 6gfgg yM g- y(y ,
Oh CNf,FROM: William L. Brown

Regional Counsel

OSUBJECT: NORTH IDAHO DENS 0 METER ASSOCIATION, INC. <d d'k
Pursuant to a request from Jack Whitten on your staff, I have reviewed the
documents submitted by the North Idaho Densometer Association, Inc. in
response to our Confirmatory Action Letter of November 20, 1992.

The stated purpose of the association's amended and restated Articles of
Incorporation is that the association was organized for the purpose of
obtaining and holding a license from the NRC permitting its members to use
nuclear densometers. As far as I can determine, the association has no other
fur.ction. Neither the articles of incorporation nor the corporation's bylaws
reflect any other function.

While the restated bylaws have attempted to reflect the fact that the
association will be responsible for the actions of any member in using a
densometer under the license issued to the association, it is also clear that
real accountability lies with each non-licensee member of the association who
must indemnify and hold the other members, as well as the association itself,
harmless from damage or expense incurred by the association as a result of
action or inaction by the member. The removal of the actual member
corporations that own, possess, and use the byproduct material from direct
regulatory accountability to the NRC is contrary to 10 CFR 30.3.

The incorporated association is what is frequently referred to as a " paper
corporation." From all appearances, it was created for not only the stated
purpose of obtaining and holding a license, but, in so doing, to circumvent
the increased license fees which have been promulgated by the Commission
pursuant to the policy mandates of Puolic Law 101-508. Allowing such a
circumvention would frustrate the very reason the fees were increased, which
was to adhere to the Congressional mandate that the NRC recover approximately
100 percent of its budget authority in FY 91 and the 4 succeeding years
through fees and annual charges that fairly and equitably allocate the total
amount of the charges to be recovered from Commission licensees. To the
maximum extent practicable, the law mandates that such charges must have a
reasonable relationship to the cost of providing regulatory services.

__ _ _ _ - - _ _ _--------J
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William Fisher -2-

It is, therefore, my opinion that each member company of the association
should be informed that individual licenses for each such company are required
under the presently known circumstances. The license to the association
should be revoked once the individual licenses are issued and _all regulatory
requirements have been met.

i ===2'

Will am L. Brown
Regional Counsel

cc: R. Martin
J. Whitten

.
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Michael-M. Megaard, Esq.
Lukins & Annis
Washington Trust Financial Center, Suite 1600
Spokane, Washington 99204

Dear Mr. Megaard:

This is in response to your letter to me dated October 22, 1991, in which you
enclosed articles of incorporation, bylaws, and certoin guarantee / consent
forms covering the incorporation of a nonprofit association of three member

. elch,companies, each of which was an NRC licensee. The member companies _are: W-

Comer & Associates, Inc.; Ruen-Yeager & Associates, Inc.; and Interstate -

Concrete & Asphalt Co. The name of the association is North Idaho Densometer
Association, Inc.

The stated purpose of the new association's incorporation is to_obtain-and
hold a " single license" from the NRC while at the same time permitting the.
three member companies to "each separately own and use nuclear densometers in
the_ conduct of their respective businesses, rather than each member separately
obtaining a license." LYour letter purports to address concerns that I had
expressed to you when you discussed such an arrangement in general terms with
me this past summer.

I informed you during that conversation.that without seeing the details of
what you were considering for your clients, I could not offer an opinion on
whether such an arrangement would be acceptable to the Commission. I further

informed you that the burden was on your licensee clients to: demonstrate to-
the satisfaction of the Commission that such an arrangement would meet-
Commission licensing requirements. At a rc.inimum, I said that we expect a-
licensee to have full accountability and respcnsibility for licensed material
and activities in order to be able_to meet Commission licensing and other
regulatory requirements. I stressed the fact that the Commission would not
simply accept some kind of front association as'a single licensee, having.no -

accountability and responsibility, which was. created for the-sole purpose of
avoiding increased license fees-for its member companies. Your clients'
association seems to_do just-.that, however. Indeed,_the-bylaws explicitly
state that "[e]ach member shall be fully responsible'for its own actions-in
using a. nuclear densometer, [and]1shall be accountable-to the. Nuclear
Regulatory Commission for its use...." This is completely opposite from-
what our licensing staff had understood during its_ discussions with your
client representatives prior to the termination of the three individual

-

licenses and the issuance of a new license _to the incorporated association
-

made up of_the three member companies.
~

(* Previous Concurrence)

RIV:RC/f(ur
C-NMLS/DRSS D/DRSS RA

WLBrown cms *WFisher *LCallan RDMartin
11/;C/91- 11/20/f1 11/20/91 / /91



-. . . .

. . ,

d

Michael M. Megaard, Esq. -2-

The course of action your clients have taken appears to be one where the
three member companies independently continue business as before in all ways
except by separate license. 'In my opinion, this is not only unacceptable
from a regulatory standpoint, but it is also contrary to what Congress intended

~

in Public Law 101-508. This intent, as implemented by the NRC's recently
amended regulationr in 10 CFR Parts 170 and 171, is that the NRC must recover
approximately 100 percent of its budget authority in Fiscal Year 1991, and the
four succeeding years, through user fees and annual charges. In summary,.the
arrangement you propose fails to meet minimum requirements _for an NRC license, c

Af ter consultation with the licensing staff, I suggest that this situation-
be corrected immediately to reflect full and actual accountability and
responsibility in the association for licensed material and activities in- -

order that the associatioa will be able to truly meet Commission licensing
and other regulatory requirements. In the alternative, the association should
request a license termination coupled with requests from each of its three-
members for new individual licenses. Your clients should be aware of the.
fact that willful violation of Commission regulations is a criminal---offense
under Sections 222 and 223 of the Atomic Energy Act of 1954, as amended.
Also, the knowing and willful making of false, fictitious or fraudulent
statements or representations to the NRC is a criminal offense pursuant to
Title 18, Section 1001, of the U.S. Code.

Please have your clients inform Mr. Jack Whitten of the Region IV licensing
staff of their planned course of action within 10 days. Also, please let me-
know if you should have any questions concerning this matter.

Sincerely,.

.

William L. Browr,

Regional Counsel

cc
R. Martin

bcc:
DCS (Orig IE34)
RIV File: DRSS

.
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NORTH ]DAHO DENSOME7ER ASSOCIATION
==================================
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December 13, 1991
{ L__ ,

RcG!ns.7i

* * % ~ _ ,i h.,_. _ j

Robert D. Martin
Nuclear Regulatory Commission. Region IV
611'Ryan P l a;: a Drive. Suite 400
Arlington. TX 76011-8064

Subject: Incorporation Documents

Gent 1emen: 1

It has become. apparent that the schedule we forwarded to you on
December 4 1991 does not meet the needs of NIDA or the NRC. Therefore-
we propose the following adjusted schedule

Rewrite documents-as necessary 12/06/91
Forward amended documents to NRC for review -12/13/91'

NRC document review, comment,-and sign-off 1/03/92
File documents with State of Idaho 1/10/91

Enclosed are amended copies of our' Articles of Incorporation.
Bylaws, and Unanimous Consent documents for-your-review. Please
review-them for approval. Please contact-us-with your comments so that

.

we may proceed with filing the documents with the State of I d. a h. o .

Sincerely.

. ( . , , '

pa +r
Paul Franz. P.E.

" Radiation Safety Officer

North IdahoLDennometer Association
W 845 Kathleen Avenue
' Coeur d'Alene.-ID 83814

,
__

;}
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AMENDED AND RESTATED ARTICLES OF INCORPORATION
OF

NORTH IDAHO DENSOMETER ASSOCIATION, INC.

Amended and Restated Articles of Incorporation of NORTH
IDAHO DENSOMETER ASSOCIATION, INC., are herein executed by said-
Corporation pursuant to-the provisions of Sections 30-326 and
30-327 of the Idaho Nonprofit Corporation Act, Title 30, Chap-
ter.3, and Section 30-1-64 of the Idaho Business Corporation Act.

The Amended and Restated Articles of Incorporation correctly
set forth without change, the corresponding provisions of the
Articles of Incorporation, except for Article IV (" PURPOSE")
which has been amended to read as set forth below. The Amended
and Restated' Articles of Incorporation, as herein amended, super-
sede the original Articles of Incorporation and all amendments
thereto.

ARTICLE I.
NAME

The name of this Corporation shall be " NORTH IDAHO DENSO-
METER ASSOCIATION, INC."

ARTICLE II.
NONPROFIT CORPORATION

This corporation is a nonprofit corporation.

ARTICLE III.
DURATION

.

The period of duration of this Corporation shall be per-
petual.

ARTICLE IV.
PURPOSE

This Corporation is organized for the purpose of obtaining
.

and holding-a license from the Nuclear Regulatory Commission-
I permitting its members to use nuclear densometers.

ARTICLE V.
KEMBERSHIP

This Corporation shall have members. The designation of
classes, the manner of election or appointment,'and the qualifi-
cations and rights of said members shall be set forth in the
Bylaws of this Corporation,

c133908C.MMM-F120691 -1-

|
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ARTICLE VI.
REGISTERED OFFICE AND AGENT

The registered agent of this Corporation and the street
address of the registered office are as follows:

Bruce M. Grachal, P.E.
1119 Ironwood Parkway

Coeur d'Alene, Idaho 83814

ARTICLE VII.
DIRECTORS

The affairs of this Corporation shall be managed by a Board
of Directors. The number, qualifications, term, and method of-
appointment and removal of said directors shall be set forth in
the Bylaws. The names and addresses of the initial directors of
this Corporation are as follows:

Name Address

LARRY E. COMER, P.E., L.S. 220 Harbor Plaza
Northwest Boulevard and

Lincoln Way
Coeur d'Alene, Idaho 83814

BRUCE M .GRACHAL, P.E. 1119 Ironwood Parkway
Coeur d'Alene, Idaho 83814

PAUL FRANZ, P.E. 845 W. Kathleen
Coeur d'Alene, Idaho 83814

ARTICLE VIII.
DISSOLUTION

This Corporation may be dissolved or liquidated by majority
vote of the members. In the event of such dissolution or final
liquidation, all property and assets of the Corporation shall be.
distributed equally among the members.

ARTICLE IX.
LIMITATION ON LIABILITY

A director of the Corporation shall not be personally. liable
to the Corporation or-its members for monetary damages arising
from any conduct as a director, except this limitation on'lia-
bility shall not apply to (a) acts or omissions involving inten-
tional. misconduct by the director or a knowing violation of law
by the director, (b) any_ transaction _from which the director will
personally receive a benefit in money, property, or services to
wh(ch the director is not legally entitled. This limitation-
shall not apply to any act or omission occurring before the
effective date of this paragraph. If the Idaho Nonprofit Corpo-
ration Act and/or the Idaho Business Corporation Act is amended

c133908C.MMM-F120691 -2-
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to authorize corporate action further eliminating or limiting the
personal liability of directors, then the liability of a director
of the Corporation shall be eliminated or limited to the fullest
extent permitted by the Idaho Nonprofit Corporation Act and/or
the Idaho Business Corporation Act, as so amended. Any repeal or
modification of the foregoing paragraph by the members of the
Corporation shall not adversely affect any right or protection of
a director of the Corporation existing at the time of such repeal
or modification.

ARTICLE X.
INDEMNIFICATION

The Corporation has the power to indemnify, and to purchase
and maintain insurance for, its directors, officers, trustees,
employees, and other persons and agents. Without limiting the
generality of the foregoing, the Corporation shall indemnify its
directors against all liability, damages, and costs or expenses
(including attorney's fees) arising from or in connection with
service for, employment by, or other affiliation with this Corpo-
ration to the maximum extent and under all circumstances per-
mitted by law.

ARTICLE XI.
INCORPORATOR

The name and address of the incorporator is as follows:

Namn Address

Larry E. Comer, P.E., L.S. 220 Harbor Plaza
Northwest Boulevard and

Lincoln Way
Coeur d'Alene, Idaho 83814

The Amendment to and Restatemer.'. of the Articles of Incorpo-
ration were adopted by a consent in writing signed by all direc-
tors and members entitled to vote with respect thereto.

DATED this day of December, 1991.

NORTH IDAHO DENSOMETER ASSOCIATION,.
INC.

By
. , u __ T Its President r, , _ .

SIGNATURE 5

MUSTBE By
NOTAR g its secretary

,

.
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- STATE OF IDAHO )
:ss

County of )

BRUCE M. GRACHAL, being first duly sworn on oath, deposes
and says:

That-I am the President of NORTH ~ IDAHO DENSOMETER ASSOCIA-
TION, INC.; that I have read the within and foregoing Amended and
Restated Articles of Amendment to. Articles of Incorporation; know
the contents thereof, and believe the same to be true.

BRUCE M. GRACHAL

SUBSCRIBED AND SWORN to before-me this day of
December, 1991.

Notary Public in and for the State
of Idaho,-residing at

My commission expires:

J

..

E
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ilESTATED llYI.AWS
,

.

OF

NORTil IDAllO DENSOMETEll ASS (XIIATION, INC.
An Idaho Nonprofit Corporation

ARTICLE I.
,

PURPOSli i

This Corporation shall obtain and hold a license from the Nuclear Regulatory
Commission permitting its members to use nuclear densometers. Each member shall
hold the other members harmless from any liability for its own use of a nuclear
densometer.

ARTICLE II.
MEMilERSillP

Section 1. Membership. This Corporation shall have one class of. members.
Membership shall entitle the member to use a nuclear densometer under the license
issued to the Corporation by the Nuclear Regulatory Commission (hereinafter referred
to as "NRC"). New members shall be elected by the majority vote of the existing mem-
bers of the Corporation, subject to approval of the NRC. The initial members shall
consist of the following three Corporations:

Welch, Comer & Associates, Inc.
c/o Larry E. Comer, P.E./LS.
220 liarbor Plaza

- Northwest Illvd. & Lincoln Way
Coeur d'Alene, Idaho 83814

Ruen-Yeager & Associates, Inc.
c/o Bruce M. Grachal, P.E.
1119 Ironwood Parkway
Coeur d'Alene, Idaho 83814

Interstate Concrete & Asphalt Co.
c/o Paul Franz, P.E.
845 W. Kathleen
Coeur d'Alene, Idaho 83814

Section 2. Termination of Members. Membership of any member may be termi-
nated, with or without cause, by the majority vote of the members or immediately upon
a determination by the NRC that the member is not qualified to use a nuclear

C133908D.M M M-l'12fr.91 -1-



_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

.

I

!densometer. Membership also will be terminated automatice"v if the member fails to
comply with the requirements in Section 10 of this Article II, aow.

Section 3. Annual Meeting An annual meeting o the members shall be held atr
the office of the Corporation or at such other places desi,,nated by the (tirectors, for the
purpose of electing directors and for the transaction of such other business as may come
before the meeting. The annual meeting shall be held on the first business day of July
each year, or at such other time and place as determined by the directors.

Section 4. Special Meetines, Special meetings of the members may be called by
the Presiuent of the Corporation or by a majority of the Board of Directors, or upon
written request of any two (2) members to the President. Special meetings may be held
at such places as may be designated in the notice.

Section 5. Notice of Meetings, Written or printed notice stating the place, day,
and hour of any meeting of the members shall be delivered either personally or by mail
to each member entitled to vote at such meeting not less than ten (10) nor more than
fifty (50) days before the date of such meeting, by or at the direction of the President,
or the Secretary, or the officers or persons calling the meeting. In case of a special
meeting or when required by statute or by these Bylaws, the purpose or purposes for
which the meeting is called shall be stated in the notice. Notice shall be deemed to be
delivered when deposited in the United States mail addressed to the members at their '

addresses as they appear on the records of the Corporation, with postage thereon pre-
paid, or when personally delivered.

Section 6. Quomm. A majority of the members of the Corporation represented
in person or by proxy shall constitute a quorum for the transaction of business at any
meeting. The act of the majority of those present at a meeting at which a quorum is
present shall be the act of the membership unless a greater vote is required by the Arti-
cles of Incorporation or these Bylaws. If a quorum shall not be present at any meeting
of the members, a majority present may adjourn the meeting until a quorum shall be
present.

Section 7. Votes. Each member shall be entitled to one (1) vote on each matter
submitted to a vote of the members. A member may vote in person or by proxy exe-
cuted in writing by the member. No proxy shall be valid after eleven (11) months from
the date of its execution. Each proxy shall be revocable at the pleasure of the member
who executes it.

Section 8. Conference Telephone. Any regular or special meeting of the mem-
i bers may be effectuated by means of a conference telephone or similar communication.

equipment' by means of which all persons participating in the meeting can hear each
other at the same time, and participation by such means shall constitute presence in
person at such meeting, for all purposes, including the right to vote and the right to-
waive notice of meeting.

i

!
'

|
i

|
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Section 9. Action Without Meetinns, Any action required under the provisions .

. of any law or by the Articles of Incorporation or Bylaws, to be taken at a meeting of the
_

members of this Corporation,-may be taken without a meeting if a consent in writing,
setting forth the action so taken, shall be signed by all of the members entitled to vote
with respect to the subject matter thereof, Such consent shall have the same force and
effect as unanimous vote and may be stated as such.

Section 10. Requirements, In order to remain a member in good standing of
this Corporation, each member agrees to:

(a) Name the Corporation as an additional insured on its individual-
liability policy.

,

(b) Be responsible for and pay its pro rata share of all costs and
_

expenses of the Corporation including but not limited to NRC inspection fees,
,

licensing fees, clerical (Central File) fees, and legal fees. Any amendment fees
~

payable to the NRC shall be charged to the individual member requesting such
amendment.

(c) Help establish and maintain a Central File of the Corporation to
consist of the following:

Required leak test;

Radiation measuring devices records (TLD badges);

Site storage locations;
,

Training certificates; and

a
List of operators,

(d) . Appoint a Radiation Control Officer, who shall be responsible for
maintaining the Central file on behalf of the Corporation. This position shall-
rotate from member to member at the time of each NRC amendment or license
renewal.

-(e)- -Update the Central File.

(f) Appoint a Safety Officer to make an annual inspection of the stor-
age units.

f

(g)- Conform to all NRC transportation requirements.

Section 11. Accountability and I.iability. The Corporation shall be responsible
for the actions of any member in using a densometer under the license issued to the
Corporation. Each member shall indemnify and hold the other members and this

1
'
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: Corporation harmless from any and all damage or expense, including attorney fees, in-
curred as a result of action or inaction by the member.

ARTICLE III.
BOARD OF DIRECTORS

Section 1. Powers. Subject to the provisions of the Idaho Nonprofit Corporation
Act and the Articles of Incorporation, the Board of Directors'shall establish policies and
have the entire management, control, and direction of the business and affairs of the
Corporation.

Section 2. Number. There shall be no less than three (3) nor more than five (5)
directors of the Corporation who shall be called the " Board of Directors." The number
of directors may be increased or decreased from time to time by resolution of the Board
of Directors, provided that no decrease in the number of directors shall have the effect
of shortening the term of any director then serving.

Section 3. Election--Term of Office. The Board of Directors shall be elected by
the members at each annual members' meeting, to hold office until the next annual-
meeting of the members, or until their respective successors are elected and qualified.

Section 4. Annual and Regular Meetines. The annual meeting of the Board of
Directors shall be held, without other notice, immediately after, and at the same place,
as the annual meeting of members for the purpose of electing officers for the upcoming
year and transacting other business. Regular meetings shall be held at such places and
at such times as the Board by vote may detemiine, and, if so determined, no notice
thereof need be given.

Section 5. Special Meetines. Special meetings of the Board of Directors may be
held at any time or place whenever called by any officer or two or more directors,
notice thereof being given to each director by the officer calling or by the officer
directed to call the meeting.

Section _6. Notice. Notice _of any special_ meeting _of the Board of Directors shall
be given at least three (3) days prior thereto by written notice delivered personally or--
sent by mail _or telegram to each director at his or her address as shown by the records
of the Corporation. If mailed, such notice shall be deemed to be delivered when depos-
ited in the United States mail in a sealed envelope so addressed,'with postage ' thereon
prepaid. If notice is given by telegram, such notice shall be deemed to be delivered
when the telegram is delivered to the telegraph company. Any directors may. waive
notice of any meeting. The attendance of a director at any meeting shall constitute a
waiver of notice of such meeting, except where a director attends a meeting for the
express purpose of objecting to the transaction of any business because the meeting is

,

not lawfully called or convened. The business to be transacted at any special meeting
shall be specified in the notice. Business transacted at any special meeting of the Board
shall be limited to the purpose or purposes stated in the notice of the meeting;

_ ___

C133908D.MMMfl2WN1 ~4-

J



._ .. . ._ _ _ _ _ . _ _ . . _ _ _ _ _ _ _ _ _ _ _ _ . _ _

provided, however, that if all the directors of the entire Board are presentiother.

matters may be taken up by unanimous consent,

Section 7. Ouorum. A majority of the Board of Directors shall constitute a
,

quorum for the transaction of business at any meeting of the Board, but if less than a
majority of the directors are present at any meeting, one third (1/3) of the directors
present may adjourn the meeting from time to time without further notice.

Section 8. Board Decisions. The act of a majority of the directors present at a-
~

meeting at which e quorum is present shall be' the act of the Board of Directors, unless
the act of a greater number is required by law or by these Bylaws.

.

Section 9. Votes. Each director of the Board of Directors shall possess one (1)
vote in matters coming before the Board. All voting at meetings of the Board of Direc-
tors shall be by each member in person, whether by telephone or otherwise, and voting
by proxy shall not be allowed. All tie votes may be broken by the president.

Section 10. Conference Telephone. Any regular or special meeting of the Board
of Directors may be effectuated by means of a conference telephone or similar commu. 1

nications equipment by means of which all persons participuting in the meeting can
hear each other at the same time, and participation by such means shall constitute pres-
ence in person at such meeting, for all purposes, including the right to vote and the
right to waive notice of meeting.

Section 11. Minutes. Minutes of all proceedings of the Board of Directors shall'
'

be maintained by the Secretary of the Corporation and shall not be disclosed to any
peison other than the directors except by direction of the Board of Directors. Unless
changed by the Board of Directors, the Corporation's accountant and Corporation's
attorney may inspect the Board of Directors' minutes in connection with their respective
responsibilities.

Section 12. Compensation. Directors as such shall not receive any stated sala-
ries for their services, but by resolution of the Board of Directors, a fixed sum and-
expenses of attendance, if any, may be allowed for attendance at any regular or special-
meeting of the Board. Nothing herein contained shall be construed to preclude any
director from serving the Corporation in any other capacity and receiving compensation
therefor.i

|u

Section 13. Resinnation: Removal..

1

(a) A director may resign his or her position as a director at any time-
,

by mailing or otherwise delivering a written resignation to the President. Such- '

resignation may also include any office he or she holds as an officer of the Cor-
poration.

(b)- A director may be removed from office, with or without cause, by a
two-thirds (2/3) vote of the members of the Corporation.

Cl33'mD.MMM.F13M91 -5-
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Section 14. Vacancies. Any vacancy occurring on the Board of Directors shall be
filled by the affirmative vote of a majority of the remaining directors, at a regular or

. special directors' meeting, and the new director shall complete the term of the director
he or she is replacing.

Section 15. Committees. The Board of Directors may designate and appoint
such committees consisting of members of the Board, as it may deem necessary from
time to time, either as special or permanent committees which shall have and exercise
all the authority of the Board of Directors as authorized in the resolution establishing-
such committee.

Section 16. Consultants. The Board of Directors may invite additional individu-
als with expertise in a pertinent area to meet with and assist the Board. Such consul-
tants shall not vote or be counted in determining the existence of a quorum and may be
excluded from any executive session of the Board by a majority vote of the directors
present or upon request from the President.

Section 17. Action Without Meeting. Any action required under the_ provisions
of any law or by the Articles of incorporation, or Bylaws, to be taken at a meeting of
the directors of this Corporation, may be taken without a meeting if a consent in writ-
ing, setting forth the action so taken, shall be signed by all of the directors entitled to
vote with respect to the subject matter thereof, or all of tne directors, as the case may
be. Such consent shall have the same force and effect as a unanimous vote and may be
stated as such.

Section 18. Anents and Representatives. The Board of Directors may appoint
such agents and representatives of the Corporation with such powers and to perform i

such acts or duties on behalf of the Corporation as the Board of Directors may see fit,
so far as may be consistent with these Bylaws and to the extent authorized or permitted
by law.

Section 19. Contracts. The Board of Directors, except as othenvise provided in
the Articles of Incorporation or these Bylaws, may authorize any officer or agent to
enter into any contract or execute and deliver any instrument in the name of, and on
behalf of, the Corporation, and such authority may be general or confined to the speci-
fic instance; and unless so authorized by the Board of Directors, no officer, agent, or
employee shall have any power or authority to bind the Corporation by any contract or
engagement, or to pledge it credit, or render it liable pecuniarily for any purpose to any
amount.

!

ARTICLE IV.
. OFFICERS

Section 1. Officers. The officers of the Corporation shall consist of a President,
Vice-President, Secretary, and Treasurer. Any two (2roffices raay be held by the same
person except the offices of President and Secretary. All officers shall be members of
the Board of Directors.

Cl3741D.MMM-F13sl -6-
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; Section 2. Etesident. The President shall preside at all meetings of the Board of-
Directors, and shall have general supervision over the affairs of the Corporation, shall
sign or' countersign all certificates, contracts and other instruments of the Corporation,
as authorized by the Board of Directors, and shall make reports to the Board of Direc-
tors and shall perform all such duties as are incident to his or her office or as are
required by the Board of Directors.

Section 3. Vice-President. The Vice.nresident shall act in place of the President
in his or her absence or disability and shall perform such other duties as the President -
or Board of Directors may designme.

Section 4. Secretary. It shall be the duty of the Secretary to act as secretary of
all meetings of the Board of Directors and to act as custodian of the minutes of all cor-
porate meetings and proceedings; to keep all other records of the Board of Directors

_

and of the Corporation, to issue such notices as may be required by the Articles of
Incorporation and Bylaws; and to perform such other acts as the President or Board of
Directors may direct.

Section 5. Treasurer. The Treasurer shall supervise :he custody of the funds and
securities of the Corporation; cause full and accurate accounting of receipts and dis-
bursements to be kept; cause all funds and properties of the Corporation to be, or held,
deposited in such depositories as may be designated by the Board of Directors; cause
the funds of the Corporation to be disbursed as may be ordered by the Board of Direc-
tors; cause a report to be made at its regular meeting, or whenever the Board may-
require it, of all transactions and the financial condition of the Corporation; and per-
form such other duties as the Board of Directors from time to time shall prescribe.

Section 6. Appointment and Term of Office. The officers of the Corporation
shall be appointed annually by the Board of Directors at the annual meeting of the '

Board of Directors. If officers are not appointed at such meeting, such appointment
shall occur as soon as possible thereafter. New offices may be created and filled at any
meeting of the Board of Directors at the discretion of the Board of Directors. Each
officer shall hold office until his or her successor shall have been appointed and quali.
fled.

Section 7. Removal. Any officer appointed by the Board of Directors may be -
removed by a vote of the majority of the Board of Directors whenever in its judgment
the best interest of the Corporation would be served thereby.

Section 8. Vacancies. A vacancy in any office because of death, resignation,
removal, disqualification, or otherwise, may be filled by the Board of Directors for the
unexpired portion of the term.

Section 9.- Powers and Duties. Each of the officers shall have such powers and
duties as previously noted and shall perform such duties as may from time to time be
specified in resolutions or other directives of the Board of Directors.

como snisi.ruwn -7-
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ARTICLE V.
INDEMNIFICATION OF OFFICERS,

DIRECTORS. EMPLOYEES AND AGENTS

Section 1. Definitions. As used in this Article:

a. "Act" means the Idaho Nonprofit Corporation Act and/or the Idaho
Business Corporation Act, as now or hereafter amended,

b. "Another enterprise" means a corporation (other than the Corpora,
tion), partnership, joint venture, trust, association, committee, employee benent
plan, or other group or entity.

c. " Corporation" means NORTH IDAHO DENSOMETER ASSOCIA.
TION, INC., and any domestic or foreign predecessor entity which, in merger or
other transactions, reased to exist.

d. " Director" means each person who is or was a director of the Cor-
poration or an individual who, while a director of the Corporation, is or was
serving, at the request of the Corporation, as a director, ofHcer, partner, trustee,
employee, or agent of Another Enterprise,

e. " Expenses" includes counsel fees,

f. " Indemnitee" means each person who was, is, or is threatened to be
made a party to or is involved (including without limitation as a witness) in any
Proceeding because the person is or was a director, ofSect, employee, or agent of
the Corporation and who possesses indemnification rights pursuant to the Arti.
cles, these Bylaws or other corporate action. The term shall also include, for
officers, employees, or agents, service at the Corporation's request as a director,
officer, partner, trustee, employee, or agent of Another Enterprise,

g. " Loss" means the obligation to pay a judgment, settlement, penalty,
fine, including an excise tax assessed with respect to an employee benefit plan,
or reasonable Expenses incurred with respect to a Proceeding. i

h. " Party" includes an individual who was, is, or is threatened to be
named a defendant or respondent in a Proceeding.

i. " Proceeding" means any threatened, pending, or completed action,
suit, or proceeding, whether civil, criminal, administrative, or investigative.

Section 2. Right to IndemniScation. The Corporation shall indemnify and hold
each director and ofScer harmless against any and all Loss except for Losses arising out
of: (a) the Indemnitee's acts or omissions finally adjudged to be intentional misconduct
or a knowing violation of law, (b) any transaction in which it is finally adjudged that
the Indemnitee personally received a benent in money, property, or services to which
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the Indemnitee was not legally entitled. Except as provided in Section 5 of this Article,.

.

the Corporation shall not indemnify an Indemnitee in connection with a Proceeding (or
part thereof) initiated by the Indemnitee unless such Proceeding (or part thereof) was
authorized by the Board of Directors of the Corporation. If, after the effective date of
this Article, the Act is amended to authorize further indemnification of directors or-
officers, then directors and officers of this Corporation shall be indemnified to the full-
est extent permitted by the Act, as so amended.

Section 3. Contribution. If the indemnification provided in Section 2 of this
Article is not available to be paid to Indemnitee for any reason other than those set
forth in subparagraphs (a), (b), and (c) of Section 2 of this Article (for example,
because indemnification is held to be against public policy even though otherwise per-
mitted under Section 2) then in respect of any Proceeding in which the Corporation is
jointly liable with Indemnitee (or would be if joined in such Proceeding), the Corpora-
tion shall contribute to the amount ofloss paid or payable by Indemnitee in such pro-
portion as is appropriate to reflect (a) the relative benefits received by the Corporation
on the one hand and the !ndemnitee on the other hand from the transaction from which
such Proceeding arose, and (b) the relative fault of the Corporation on the one hand
and the Indemnitee on the other hand in connection with the events which resulted in
such loss, as well as any other relevant equitable consideration. The relative fault of
the Corporation on the one hand and the Indemnitee on the other shall be determined
by a court of appropriate jurisdiction (which may be the same court in which the Pro-
ceeding took place) with reference to, among other things, the parties' relative intent,
knowledge, access to information, and opportunity to correct or prevent the circum-
stances resulting in such loss. Corporation agrees that it would not be just and equi-
table if contribution pursuant to this Section 3 was determined by pro rata allocation or
any other method of allocation which does not take account of the foregoing equitable
considerations.

Section 4. Notification and Defense of Claim. Promptly after receipt by Indem-
nitee of notice of commencement of any Proceeding, Indemnitee must, if a claim in
respect thereof is to be made against the Corporation under this Article, notify the

,

Corporation of the commencement thereof; with respect to any such Proceeding as to
which Indemnitee has notified Corporation of the commencement =thereof:

(a) The Corporation will be entitled to Participate therein at its own -
expense;

(b) Except as otherwise provided below, to the extent that it may wish,
'

the Corporation, jointly with any other indemnifying party similarly notified, will
be entitled to assume the defense thereof, with counsel satisfactory to Indemni-
tee. After notice from the Corporation to Indemnitee of its election to assume
the defense thereof, the Corporation will not be liable to Indemnitee under this
Article for any legal or other expenses subsequently incurred by Indemnitee in
connection with the defense thereof, other than reasonable costs of investigation
or as otherwise provided below. Indemnitee shall have the right to employ its
counsel in such Proceeding, but the fees and expenses of such counsel incurred

Cl33WSD.MMM rI2tel -9-
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after notice from the Corporetion ofits assumption of the defense thereof shall
be at_ the expense of Indemnitee unless (1) the employment of counsel by Indem-
nitee has been authorized by the Corporation, (2) Indemnitee shall have
reasonably concluded that there may be a conDict of interest between the Corpo- >

'

ration and Indemnitee in the conduct of the defense of such proceeding, or
(3) the Corporation shall not in fact have employed counsel to assume the
defense of such Proceeding, in any of which cases the fees and expenses of coun-
sel shall be at the expense of the Corporation. The Corporation shall not be
entitled to assume the defense of any Proceeding brought by or on behalf of the
Corporation or as to which Indemnitee shall have made the conclusion provided
in (2) of this subparagraph; and

(c) The Corporation shall not be liable to indemnify Indemnitee under
this Article for any amounts paid in settlement of any Proceeding affected with-
out its written consent. The Corporation shall not settle any Proceeding in any, .

manner which would impose any penalty or limitation on Indemnitee without
Indemnitee's written consent. Neither the Corporation nor Indemnitee will
unreasonably withhold its consent to a proposed settlement.

Section 5. Right of Indemnitee to Brine Suit. If a claim under this Article is not
paid in full by the Corporation within sixty (60) days after a written claim has been
received by the Corporation, except in the case of a claim for expenses incurred in
defending a proceeding in advance of its final disposition, in which case the applicable
period shall be twenty (20) days, the Indemnitee may at any time thereafter bring suit
against the Comoration to recover the unpaid amount of the claim and, to the extent
successful in whole or in part, the Indemnitee shall be entitled to be also paid the
expense of prosecuting such claim.- Neither the failure of the Corporation (including its -
Board of Directors,'its members, or independent legal counsel) to have made a deter-
mination prior to the commencement of such proceeding that indemnification of or
reimbursement or advancement of expenses to the Indemnitee is proper in the circum.
stances, nor an actual determination by the Corporation-(including its Board of Direc- 1,

tors, its members, or independent legal counsel) that the Indemnitee is not entitled to 1

indemnification or to the reimbursement or advancement of expenses, shall be a defense
to the Proceeding or create a presumption that the Indemnitee is not so entitled.

Section 6. Indemnification of Employees and Acents of the Cornoration. The
Corporation may, by action ofits Board of Directors from time to time, provide indem-
nification and pay expenses in advance of the final disposition of an action to ' employees
and agents of the Corporation, with the same scope and effect as the provisions of this - 1

Article with respect to the indemnification and advancement of expenses of directors
and officers of the Corporation or pursuant to rights granted pursuant to, or provided
by, the Act or otherwise. !

Section 7. Contract Right. Rights ofindemnification under this Article shall i

continue as to an indemnitee who has ceased to be a director or officer, as long as
Indemnitee shall be subject to any possible action, by reason of the fact that-Indemnitee
was a director or officer of the Corporation or serving in any other capacity referred to

.
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herein, and shall inure to the benefit of his or her heirs, executors, and administrators.
The right to indemnification conferred in this Article shall be a contract right upon.
which each director or officer shall be presumed to have relied in determining to serve
or to continue to serve as such. Any amendment to or repeal of this Article shall not
adversely affect any tight or protection of a director or officer of the Corporation for or
with respect to any acts or omissions of such director or officer occurring prior to such
amendment or repeal.

Section 8. Severability. If any provision of this Article or any application
thereof shall be invalid, unenforceable or contrary to applicable law, the remainder of
this Article, or the application of such provisions to persons or circumstances other than
those as to which it is held invalid, unenforceable, or contrary to applicable law, shall
not be affected thereby and shall continue in full force and effect.

_

ARTICLE VI.
FISCAL. YF.AR

The fiscal year of the Corporation shall end on the 31st day of December of each
year.

ARTICLE VII.
IlOOKS AND RECORDS

The Corporation shall keep correct and complete books of the minutes of all
meetings and other reports and actions of its Board of Directors and committees having
and exercising any of the authority of the Board of Directors, and shall keep at the
principal office a record giving the names and addresses of the members of the Board of
Directors entitled to vote. ''

ARTICLE VI!!.
CONSTilUCFION OF TERMS AND IIRADINGS -

Words used in these Bylaws shall be read as the masculine or feminine gender
and as the singular or plural, as the context requires. The captions or headings in these
Bylaws are for convenience only and are not intended to limit or define the scope or
effect of any provision of these Bylaws.

ARTICLE IX.,.

WAIVER OF NOTICR

Whenever any notice is required to be given under the provisions of the Idaho
Nonprofit Corporation Act and/or the Idaho Business Corporation Act, or under the
provisions of the Articles of Incorporation or the Bylaws of the Corporation, a waiver
thereof in writing signed by the person or persons entitled to such notice, whether
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before or after the time stated therein, shall be deemed equivalent to the giving of such
notice. All such waivers shall be filed with the corporate records, or be made a part of
the minutes of the relevant meeting.

ARTICLE X.
AMENDMEt[J'S

The Bylaws may be amended or repealed by the affirmative vote of a majority of
the Board of Directors at any meeting of the Board, if notice of the proposed amend-
ment is contained in the notice of meeting. Any such amendments shall require the
approval of the NRC.

The undersigned Secretary of NORTH IDAHO DENSOMETER ASSOCIATION,
INC., does hereby certify that the above and foregoing Restated Bylaws of said corpora-
tion were duly adopted by the directors as the Restated Bylaws of NORTH IDAHO
DENSOMETER ASSOCIATION, INC., and that the same do now constiture the Bylaws of
this Corporation.

DATED this day of ,1991.

Attest:
Secretary

APPROVED:

Welch, Comer & Associates, Inc.

By:
Title:

Ruen-Yeager & Associates, Inc.

By:
Title:

Interstate Concrete & Asphalt Co.
|

| By:
Title:

" MEMBERS"

j cman mtM n2 rem -12-
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APPROVED Tills D A Y O P.

,.1991
,

,

Nuclear Regulatory Commission .

By:
Title:

"N RC"

,

t

I

( ^;

,
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UNANIMOUS CONSENT OF MEMBERS AND DIRECTORS

OF

NORTH IDAHO DENSOMETER ASSOCIATION, INC.
.

The undersigned members and directors, constituting all of
the members and directors of NORTH IDAHO DENSOMETER ASSOCIATION,
INC., in lieu of a special meeting and pursuant to Sections 30-1-

j 145 and 30-1-44 of the Idaho Business Corporation Act, adopt the ;
,

following resolutions:

1. RESOLVED, that Article IV (" PURPOSE") of the
Articles of Incorporation of this Corporation
be amended to read as follows:4

ARTICLE IV.
PURPOSE

This Corporation is organized for
' - the purpose of obtaining and holding a

license from the Nuclear Regulatory
Commission permitting its members to use
nuclear densometers.

2. RESOLVED, that the Articles of Incorporation
of this Corporation be restated as set forth
on Exhibit "A" attached hereto and incor-
porated herein by reference.

RESOLVED FURTHER, that the president and-

Secretary of this Corporation'are authorized
and directed to execute said' Amended and
Restated Articles of Incorporation and all
exhibits and other documents related thereto,
to file said Articles with the Idaho Secre-
tary of State, and to take any and all fur-
ther action which they may deem necessary or
proper in order to effectuate the filing of
the Amended and Restated Articles of Incor-
poration hereinabove described and to effec-
tuate the foregoing resolutions.

3. RESOLVED, that the Bylaws of this Corporation
be amended-as follows:

C133908E.MMM-F120691 -1-
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(a) Articlo I " PURPOSE" shall be amended to
road as follows:

ARTICLE I.
URPDM

This Corporation shall obtain and
,

hold a licenso from the Nuclear Regula-
tory Commission permitting its members
to uso nuclear densomotors. Each member
shall hold the other members harmless
from any liability for its own use of a
nuclear densomotor.

,

(b) Sections 1, 2, 10(d), and 11 of Arti-
clo 11 " MEMBERSHIP" shall amended to
road as follows:

ARTICLE I.
MMDJBELLE

Section 1. Mankgrahint This Cor-
poration shall have ono class of mom- ,

bors. Momborship shall entitle the
member to use a nuclear densomotor under
the licenso issued to the Corporation by
the Nuclear Regulatory Commission (hero-

,

inafter referrod to as "HRC"). Now
members shall be elected by the majority -

vote of the existing members of tho <

corporation, subject to approval of the
NRC. The initial members shall consist
of the following three Corporations:

Welch, comer & Associates, Inc,
c/o Larry E. Comer,-P.E./L.S.
220 Harbor Plaza
Northwest Blvd. & Lincoln Way
Coeur d'Alone, Idaho 83814

Ruon-Yeager & Associates, Inc.
c/o Bruce M. Grachal, P.E.
1119 Ironwood Parkway
Coeur d'Alene, Idaho 83814

Interstate Concrete & Asphalt Co.
c/o Paul Franz, P.E.
845 W. Kathleen
-Coeur d'Aleno, Idaho 83814

Section 2. TerminD1L9n' of Members.
Membership of any-member may be termi-
nated, with or without causo, by the
majority vote of the members or immedi-

c13390BE.MMM-F120691 -2-
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ately upon a determination by the NRC
that the member is not quallflod to uso
a nuclear densomotor. Membership also
will be terminated automatically if
the member fails to comply with the
requirements in Section 10 of this
Article II, below.

Section 10. (d) Appoint a Radia-
tion Control Officor, who shall be re-
sponsible for maintaining the Contral
file on behalf of the Corporation. This
position shall rotato from member to
member at the time of each NRC amendmont
or licenso renewal.

Section 11. Angountability and
Li a bili ty.. The Corporation shall be
responsible for the actions of any mom-
bor in using a densomotor under the
licenso issued to the Corporation. Each
member shall indemnify and hold the
other members and this Corporation harm-
loss from any and all damage or expenso,
including attorney fees, incurred as a
result of action or inaction by the
member.

(c) Section 12 of Article II "MEMBERSIIIP" is
hereby doloted.

RESOLVED FURTilER, that the Bylaws of this
Corporation as amended heroin be restated as
not forth on Exhibit "B" attached hereto.

RESOLVED FURTiiER, that the Socratary of:the
Corporation-is hereby authorized and directed
to oxocute said Restated Bylaws and any and
all exhibits or other documents related
thoroto, and to take any and all further
action which he may deem necessary-or proper
in order to offectuato the_ foregoing resolu-
-tions.

This Consent is signed in lieu of-holding,. conducting, and-
attending a rombers' and directors' -meeting. This Consent shall
have the same force and offect as-the affirmative vote of-said
members and directors at a-mombers' and directors'' mooting,

c133908E.MMM-F120691 -1-
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DATED this _ day of December, 1991.

51RRY E. COMER, P.E., L.S, Director

BRUCE M. GRACll AL, P.E., Director

PAUL FRA!1Z, P.E., Director

-

WELCH, COMER & ASSOCIATES,-Ilic.

By:
Titlos

RUEli-YEAGER-- & ASSOCIATES, -Ilic.

By:
Title:

IliTERSTATE ColiCRETE & ASPHALT CO.

By:
Mtle: _

" Members"

1

C133908E.MMM-F120691 -4-
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REGION IV

NORTH IDAHO DENSOMETER ASSOCIATION
==================================

December 4. 1991

Robert D. Martin
Nuclear Regulatory Commission. Region IV
611 Ryan Plaza Drive, Suite 400
Arlington. TX 76011-0064

Subject NRC Action Letter of 11/22/91

Gentlemen:

Our schedule for amending the Association's Articles of
Incorporation and Dylaws to reflect the NRC's current requirements is
as follows:

Rewrite documents as necessary 12/06/91
File amended documents with the State of Idaho 12/13/91
Forward amended and filed documents to the NRC 12/20/91

-

If this schedule does not meet the NRC's reouirements. olease
contact me immediately at 208-765-1144.

Sincerely,

ut m'
Paul Franz. P.E.
Radiation Safety Officer
North Idaho Densometer Association
W 04S Kathleen Avenue
Coeur d'Alene. ID 83014

N91
cet 3(,o104
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REGION IV
DATE: U 2 2199I ACTION ITEM NO: 91-451

, 4

$UBJECT: North Idaho Densometer Association, Inc. CAL 91-07

-

FOR |
PRINCIPAL ASSIGNEE: Callan

SIGNATURE OF: )
1

SECONDARY ASSIGNEE
SECONDARY ASSIGNEE ($): INPUT DUE DATE:

FOR INFO ONLY:

DIVISION /SECTION COPY ASSIGNMENT: IhPUT OVE DATE:

Fisher /Whitten
w -

.

00E DATE: 12/20/91
c

CORRECTED 00E DATE: 1

DATE ACTION COMPLETED: Sf
O / / W%

REMARKS & CLOSEOUT: //Ha ,d 4/([th),,s / DEC 2j 1991~
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REGION IV

NORTH IDAHO DENSOP"TER ASSOCIATION
................. ,.............

December 4 1991

Robert D. Martin
Nuclear Regulatory Commission. Region IV
611 Ryan Plaza Drive. Suite 400
Arlington. TX 76011-8064

Subject NRC Action Letter of 11/22/91

Gentlemen:

Our schedule for amending the Association's Articles of
Incorporation and DYlaws to reflect the NRC*s current reouirements is
as follows:

Rewrite documents as necessary 12/06/91
File amended documents with the State of Idaho 12/13/91
Forward amended and filed documents to the NRC 12/20/91

If this schedule does not meet the NRC's reauirements. olease-
contact me immediately at 208-765-1144

Sincerely.

7 '[W/
l'

Paul Franz. P.E.
Radiation Safety Officer
North Idaho Densometer Association
W 845 Kathleen Avenue
Coeur d'Alene. ID 83814

'9|' ~
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MEMORAf4DUM FOR: Stuart A. Treby, Assistant General Counsel
for Rulemaking and fuel Cycle

FROM: William L. Brown
Regional Counsel

SUBJECT: fl0RTH IDAHO DEfiS0 METER ASSCCI AT10fi, If4C.

On January 13, 1992, I transmitted to you by a Routing and Transmittal Slip
a package pertaining to the subject 6ssociation which was created for the sole
purpose of holding a license for use by its members. I asked your opinion as
to the legitimacy of such an approach.

The association has been asking about the matter. The fluclear Materials
Licensing Section in Region IV's Division of Radiation Safety and Safeguards
has, in turn, asked me for a status report. Is there anything I can tell them
at this time?

ORICInn SIGNED BY
WILUAM L BROWN

Willicm L. Brown
Regional Counsel

bc c .*
J. Whitten, DRSS

RIV:RC
WLErowd:cas
3/ /(f /92
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%....g j
611 RYAN PLAZA DRIVE, SulTE 1000

." ARUNGTON, TEXAS 76011*

FACSIMILE TRANSMITTAL
si ,

DATE/ TIME:
'

IiIi

'

|'O PRIORITY:
b

s

Immediately

I Hour

2-4 Hours

01. hs -

.

, - -u , , -

nitb,- K ,YESSAGE IC: { ') , %1 ,

3(1 1 \jt 1\4V W
.\yw

VE55 AGE FRCM: V

'R3B 7Af!3I PLUS TRANSMITTAL SHEET

TELECOPY NUMBER: 3B-- %9 3m vents: CAT:cN nuMEER:

"CNTACT:
'

hs N- O

D
...........................___...................................__.....................

SPECI AL |NSTRUCTICNS/ ATTACHMENTS (5):
I L a

k kstw ck[5Cy5Sion. \~ M 30fb %% 3%irOhr
) k(f$Q D OT h l N -

I

)
.__.......___......._.................___.................._____.....................

''
/ OISPOSITION:

'/
Transmitted & Verified by: Return to Originator
i s

/- -~/VI~ (I, Place in Maill

\-/. ,/ lJ( ! '>- - Other!,
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NOV 2 21991

Docket No. 030-32459
License No. 11-27408-01
CAL 91-07

North Idano Censometer 'ssociation. :nc.
ATTN: Paui Franz

Radiation Safety Cfficer
845 W. Kathleen Avenue
Coeur d'Alene. Idaho E2514 -

Gentlemen:

SUBJECT: CONFIRMATION CF ACT'.ON LET~ER

The purpose of this letter is to ccnfirm the ccraltments made curing e
telepnone conversation tetween Mr. ?!ul Franz cf your staff anc Mr. Johns
?eucon et al.. of the hRC F.egica IV staff on uovemDer 21. 1991.

Eased en this discussicn. it is my 2ncerstand'ir; that 'ecrth Idaho Censemeter
Associaticn, Inc., will .3ke the following acti:ns:

1. Ensure that the responsibility f or enc acccuntability cf licensec
recicactive materials usec by incivicue) memoers of North Idanc
Densometer Association. Inc.. remain vith the A55cc12 tion. not "*s.
ircividual cetters.

2. Provice the-GRC 5taff-witn your scncoule--for-imencing the - -

sssoc1ation's -rticles of :ncorocraticn anc Syiaws to reflect :drrent
coerating procedures ana the_iicense. The -rticles :f !nccre:rstion
ena Bylsws must reflect inat the restersibi lity anc accountaoilit:'
for the use cf licensed typroduct materials'15 that of tne.
Association, rot its incivicual temcert.

'f your understanair.; cf these ccam1tments' cif#srs from the f oregoing
1escription or if you cecice for any reason *o m:cif v .these ccrrectiva
3ctions, please contact lacx E. Jhitten ^# <ar s*1ff " reciately at
217-860-8197,

CERTIFIED Pall - RETURN RECEIPT REC"ESTED

-rh ,V. g ". e.
*0IVthMLS *C:PMLS D:DR55n El ty.- /W p . A l 91 ~ 4 51 -s
JWhitten WLfisner L;Calift' 3(IM;yrn- "7D"ari'n

/ /- [( M/ \\'It },4 t #[,

'' **Previousiv concurred- U ( o n .u, . , .m)
-

"Al.3 rOktn g

11/></91- .

>
* .

~

.

UE ADI' III ' ' '''
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-North Idaho Densometer Associaticn Inc. -2 |

|

|

!ssuance of this confirmaticn of action letter caes not :recidde the iSSuanCd - l

of 3n creer formalizing the above commitments er recuir'n; cther actions on the
* c. Nor e:es 't preclude NRC fromcart of North Idaho Censometer Asscciation. n

taking enforcement action for .iolatiens of MRC recui erent: inat may nase
promotec the issuance of t91s 'etter.

Sincerely,

ORIGINAL $1GNED BY ,

'

J.M. MONTG0MERY

?obert D. Martin-

?egional Administrater
1

cc: ;

NRC Public Cocument Room
Idaho Radiation Control Program Director

OCC1

OMB - IE-07
M. I5ylor. DEDRv.

C. L. Lieberman. D/0E
Chanaler. Asst. GC/CGC.. v.

H. L. Thompson. DE05
t. N. Sernero. D/hMS$
J. E. Glenn, AC/MACL'S
3. Sur.;mers. OE
R. 3. Martin, RA

. . J. Callan. C/CRS:

.'. ?. Jaucon .
FiSnera. w.

:. .. :ain >

3. F. Eanborn
.. CarScn. 2A SeC;'' *

1 V Files
NMLS File
1 5!S ina NMLS Inscectors .--

t

*
I

t

t .

|
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liUCLEAR 1(NITRIALS LICE!1SIl1G SECTION
JACK E. WilTTTEli, SENTOR HP

NOVf2|IgyDATE:

SUBJECT: )
.

,

)L..'CAllIN [ ] VIVIAN CAMPBELL10:
] JOHNS JAUD0N ( ) SELVAN RAJENDRAN
] BILL FISHER ( ) WES HOLLEY

, ) CHUCK CAIN ' ) JACKlE BURKS
( ) BILL BROWN |X)BILLIEGRUSZYllSKI

L ] DON CARRIS0N

[ ] Provided for your information
( ) Information you requested
( ) Draft for your comments
[ ] Final
( ) Concurrence requested

******************************************

( ] Comment and return to me for corrections
(X) See comments section
[ ] Comment and pass on
( ) Make a copy and forward to next person
[ ] Note Action item / Action Item Date Due
[ ] See me ASAP reference this item
[ ] Return to Bill fisher
[ ] Return to me
[ ] Make necessary telephone contact
[ ] File in Docket file
******************************************

COMMENTS:

Hold this action until the licenses identified on the license have been issued.
I have contacted Interstate Concrete; however, I was not able to get in touch
with Welch Comer and Ruen Yeager.

Thx/ Jack

Attached is the North Idaho termination and Interstate Concrete. We moJt likely
will need a copy of the complete actions to close out the_stutstandino Ab.

-
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Septwmber 30 199?

Jack E. Whittari $ E OISSL
Nuclear ROQulatory

UnmmAwbiun631 Ryan Plaza Dr.. Suito 1000Arlington. TX 76011

Subject:
Tormanat. ion of Laconse

Idahn Denbumeter 11-2740s-ojNorth
A .so c i ci t. i ori

Dear f1r . Wh1tten:

Please
torenloote our l a coni.eissuance of 41 1 - 2 7 4 0 fd - ',i landiv20uci licensor, conturrent with theCo.. Ruon

M utioteu. to loterstatc-(ontrete andYeager *. A-

will t r a n n i s> r c1) nuclear Acohalt
and We l t. t i Comer & As r.o c i a t es .We

.

m e. t H e A e l from thn NIDA license to theindividuel licensHs at thet time.
Thank you for your

o s s. s k t a n t e .

Sincoroly.

(h MS
Paul $' rant. P.E.
Radiation Ba1ety Officer
North I d 44 hu Den sonste t er
W G45 Kathleen Association , , , , , ~,

Avenue f.9 } .

*

Coeur d'Alene. ID 8.'.614 w'
*

k%twie-scr 14$
RECT.IV*D DY 1.NS

..-

$__
.- 6 e * m-

u.' '._ p 7 _ 6 ..-.H
me

*mb

_

E'
f _ - QQC':-

Dht b.-**rplQted/N

. 464435
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N_..___ ,
CONCRETE & ASPHALT

SEP 3 0 IS92TEt.tcoPrru coven LETTnx
(208)765-3773

Q 3oN klDATE:

1.0 : )A<h M i b e.S .. _ _ . .

COMPANY
--

.._..

T.A.6 16'Yu CR t _.. 8I T * W.G.? ~..EI E ? .. .

TOTAL liUMBER OF PAGES:
, _ ItiCLUD1tlG THIS CUVER LETTEH.

ADDED COMMENTS:

As rnas.- sd A
.

_

1 r

.. _. . . - _ . . _ . .

. . . . . . . . _ . _ .

. . . _ _.. .

.. .. . . . . .

IP YOU DO tJOT RECEIVE ALL OF THE PAGUS, PLEASE CONTACT ME INILDIATELY AT
(208) 765-3144.

TilANK Y Oll ,

k

B45 West Kathloen Avenue e Coeur d'Aleno, Idaho 83814 e (208) '/65-1144 . FAX (208) 765-3773
P.O. Box 1113 . Sandpoint, Idaho 83864 . (208) 263-0538 . FAX (208) 263-5430

i
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(FOR LFM5 USE)
. IATORMATION FROW LTS

BETWEEN:
.

LICENSE FEE MANAGEMENT BRANCH, ARM - PROGRAM CODE- 0312f
AND - STATUS CODE: O

REGIONAL LICENSING SECTIONS - FEE CATEGORY: 3P
- EXP. DATE: 19960930
. FEE CCWMENTS:
: DECOM FIN ASSUR REGO: N::: .:: ::: : :::::::. ..-*.: - ::.: .

LICENSE TEE TRANSMITTAL

O. REGION.

1. APPLICATION ATTACHED
APPLICANT / LICENSEE: NORTH IDAHO DENSOMETER ASSOCIATION
RECEIVED DATE: 920930
DOCsET NO: 3032459
CO*JTPOL NO. - 4G4435
LICENSE t8o. : 11-27408--01
ACTION TYPE: TE NINATION

2. FEE ATTACHED [
AMOUNT: // ggCHECK NO.- <

j ,

3. COMMENTS
.

*
SIGNED , >
DATE d r' 1 r i n , n I- e

ku BERE - /J)d"

B. LICDJ5E FEE MANAGEMENT BRANCH CHECK WHEN
.

1. FEE CATEGORY AND AIOUWT: 3
APPLICATIONMAYBEFR0hshEDEDR2. CORRECT FEE PA.": v

4

AMumuT .
RENEWAL
LICENSE

3. OTHER
.. .

^- C' .; SIGNED /6/ 7/4 %;
DATE . >A

"

.

.d

- - - -
,. ., . .. .

... _.
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i

Septenl>er 29, 1992 ;

i

'Mr . L.J . Callan, Director
Division of Reactor Safety and Safeguards g

6/9@Nuclear Regulatory Commission Region IV *
%

'~

611 Ryan Plaza Drive, Suite 400 ,

Arlington, Texas 76011-8064 (
'

Het North Idaho Densometer Association
License No. 11-27408-01

,

Dear Mr. Callan: '

t

As per your letter dated August 24, 1992, the members of the
above mentioned Association have applied for individual licenses

.

*

and will consider the above mentioned License cancelled.

We would request, written verification that-the Association-
will not be charged the FY 93 Annual Material Fee , - as we are
considering the License cancelled before the NRC's FY 93 starts.

If you have any questions concerning the above, please feel
free to contact me. !

-,

Yours truly, ,

NORTH IDAllO DENSOMETER AS OCIATION

f
^. U M' JW

Bruce M. Grachal, President

BMG ch ;

enc.
cc Marne11a. Rodriguez

Bi11 Brown
.

!

.

k

>

|

,

.

, s.- - + . . ., .--...,_-..w., _ . _ -


