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Staff hereby presents its brief and supporting evidence concerning the issues raised by the
State of Utah.’
BACKGROUND

On January 18, 1989, Umetco Minerals Corporation submitted an application for
an amendment to its license for uranium milling at the White Mesa Mill in Blanding,
Utah.®> The amendment requested was for processing tests using as much as 600 wet
tons of feed containing source material received from the Teledyne Wah Chang Compa: y
in Albany, Oregon (TWCA). The material consists of a sludge from the V-2 process
wastewater storage pond which remained after processing of ore to recover zirconium.
The material contains greater than 0.05 percent recoverable uranium, and tests showed
no hazardous components. Umetco proposed to test the feasibility of processing the
material for its uranium content, and to dispose of the remaining tailings in Umetco’s
White Mesa Mill impoundment, The State of Utah notified the Staff and Umetco of its
objection to this proposal at the time of the amendment application. Utah claimed there
was a question of jurisdiction over the material because it might be mixed waste, and that
processing of the material would be a "sham disposal" of radioactive waste. In order to
verify the contents of the material, the Staff obtained an analysis of the matenal by Oak

Ridge National Laboratory (ORNL). The licensee had previously supplied an evaluation

? On December 14, 1992, counsel for the parties conferred by telephone to explore
the possibility of settlement, but were unable to reach agreement.

¥ Information regarding the background to the amendment at issue in this proceeding
is set out in SECY-92-138 dated April 16, 1992. (See, Hearing File, Attachment 8 to
the Staff's July 30, 1992 Response),
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of the licensee’s analysis by the Oregon Department of Environmental Quality (DEQ).
In addition, Umetco certified its intended use of the material to extract uranium. The
laboratory analyses by the licensee and ORNL, and the DEQ evaluation showed that (a)
the TWCA feed material meets the definition of source material ore as defined in
Section 11e.(2) of the Atomic Energy Act (AEA) and implementing Commission policy
concerning previously processed feed materials, and (b) the TWCA feed material is not
hazardous or mixed waste subject to Environmental Protection Agency regulation,
pursuant to the Resource Conservation and Recovery Act (kCRA). These facts showed
that the material is unaer NRC jurisdiction, and the Umetco certification that the TWCA
feed material will he processed primarily for the source material content, showed the
processing is not a sham disposal. Having ascertained that the proposed amendnient

complied with all applicable regulations, the Staff issued the amendment on June 2, 1992.

DISCUSSION
The five issues admitted by the Presiding Officer’s Order dated November 6, 1992
are as follows:*

1. The appropriate characterization of the materials being
tested by Umetco,;

2. Jurisdictional authority between Utah and NRC;

* Order and Memorandum, November 6, 1992, at 2. The Staff notes that the
Presiding Officer provided Utah with a right of rebuttal of the licensee and Staff written
presentations, even though the licensee has the burden of proof. 10 C.F.R. § 2.1237(b).
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3 Responsibility of the U.S. Department of Energy to assume
custody over the byproduct material after processing of the
TWCA ore;

4, Responsibility of NRC to provide continuing oversight of
Umetco's testing and processing of the TWCA material [for
economic viability];

5. Whether conditions should attach to Umetco's license

amendment to require submittal of additional information
concerning the economics of processing the material.

A.  The State Of Utah’s Brief

On November 25, 1992, the State of Utah filed its brief (Utah Brief).
Notwitnstanding the fact that the five issues set out above were admitted to the
proceeding, and discussed at the October 1992 prehearing conference, the issues
described and the arguments made by Utah in its brief differ significantly from the issues
admitted to the proceeding, and the brief makes no reference to the considerable evidence
contained in the Hearing File.* Utah now states that the NRC should require submittal
of data by Umetco to determine the merits of any future amendment request by Umetco
to receive additional TWCA material. Utah Brief at 2; 8. Thus, it appears that Utah no
longer challenges the contents of the material on site, or the amendment before the

Presiding Officer. Utah raises five new issues and addresses only one admitted issue.*

* The evidence provided by Utah is comprised of a photograph of material at the
White Mesa Mill; provisions of Utah state law and regulations regarding wastes;
dictionary definitions of mining and mineral terms; Teledyne's materials license; and
documents concerning the economics of uranium production,

® In its brief, Utah attacks the NRC's policy concerning source material ore, and
questions whether preprocessed feed materials "should be" par: w the nuclear fuels cycle.
Utah Brief at 4-5;11-15; 19-21. Utah disregards the certification by the Oregon DEQ in
(continued...)
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Utah's brief requests that (1) the NRC make an independent analysis of the TWCA
materials; (2) controls be instituted by Umetco to assure present and future TWCA
material is not hazardous waste; (3) the economic arrangements between Umetco and
Teledyne be disclosed; (4) Umetco be required to report the economics of processing the
TWCA material; (5) protocols be developed to determine that TWCA material received
in the future is not hazardous waste; and (6) the NRC apply the Co-Disposa! Test for
non-Section 11e.(2) material to the TWCA material. Utah Brief at 29-30. Utah's brief
addresses only the admitted issue of a report of the economics of processing the TWCA
material, and does not address the other four issues admitted for litigation by the
Presiding Officer. The Staff's brief addresses the five issues admitted to the proceeding
and also provides responses to the new issues.
B.  The Staff’s Response

Section 2.1233(c) of Subpart L of the Commission's Rules of Practice requires the
initial written presentation of the party that requested a hearing to describe in detail any

deficiency or omission in the license application, with references to any particular section

%...continued)

the Hearing File and claims that the NRC relied only on the licensee’s determination that
the TWCA material is not RCRA mixed or hazardous waste. Utah Brief at 6; 10; 15.
Utah asserts that there may be more than one “primary purpose” to processing of ores
and that if one primary purpose is waste disposal, then the State has jurisdiction over the
material as solid or low level waste, Utah Brief at 8; 23-24, Utah states that the "crux
of the issue"” of its concern over the TWCA material is the economic arrangement
between Teledyne and Umetco which may avoid significant costs for Teledyne to dispose
of its zirconium tailings and which benefits Umetco by significantly reducing its costs of
uranium production. Utah Brief 2t 22; 24-26. Utah asserts that the NRC must be
required to apply the Commission's Co-Disposal policy for non-Section 11e.(2) waste
disposal to the TWCA material. Utah Brief at 16; 26-29.
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or portion of the application considered deficient, with detailed reasons why the
application is considered deficient.” However, the Utah Attorney General has failed to
compiy with these requirements and has impermissibly raised new issues not admitted by
the Presiding Officer. Utah's request for hearing expressed concern over the mineral and
chemical contents of the TWCA material received by Umetco.* This concern led to
questions of Utah's possible jurisdiction over the materiai, if it were actually low level
waste, or EPA’'s jurisdiction, if it were hazardous waste. These concerns led in turn to
a question of the Department of Energy's eventual custody of the mill tailings from the
TWCA material if they were not accurately determined to be AEA Sectiv.. 11e.(2)
byproduct material. In addition, Utah raised a question as to whether the TWCA
material was received by Umetco only for “sham disposal," rather than for extraction of
uranium. See, Request for Hearing, at 2-3.

Utah's brief, on the other hand, does not question the application or the physical
characteristics of the TWCA material received by Umetco, but seeks instead, a
requirement for the Staff to follow a different procedure in its review of amendment
applications. Utah also challenges the Commission’s policy concerning alternate feed
materials. Nevertheless, the Staff's review activities;, pussible future amendments; and
the Commission’s policy are all beyond the scope of this proceeding. In shoit, the Utah

brief does not challenge Umetco's application for amendment but, rather, raises issues

" The Presiding Officer directed Utah to comply with this provision in his Order and
Memorandum (Hearing Procedure and Schedule), dated November 6, 1992, at 2.

* "Request for a Hearing and Request for Action”, dated July 2, 1992,
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unrelated to the licensee's application for processing of the TWCA material, and the
issues admitted 1o the proceeding. For this reason, the Staff believes Utah's brief should
be rejected by the Presiding Officer without consideration. However, if the brief is
considered, the Presiding Officer should find in favor of the licensee.

The following discussion of the e.‘dence in the Hearing File and documents
attached to this brief demonstrates, with respect to both the five admitted issues and the
five new issues, that:

(1) the TWCA material received by Umetco at its White Mesa mill was
analyzed by the licensee, Teledyne, and ORNL; evaluated by the Oregon
DEQ and demonstrated to be uranium ore and not hazardous or mixed
waste; possible future amendments are beyond the scope of this
proceeding;

(2) the TWCA ore at the White Mesa Mill is under the NRC's jurisdiction
for both miliing of the uranium ore and the disposal of the Section 11e.(2)
byproduct material pursuant to the Atomic Energy Act (AEA) and the
NRC-Utah Agreement;

(3) the U.S. Department of Energy (DOE) is required by Section 83 of the
AEA 10 take custody of all AEA Section 1le.(2) byproduct material but
is not required to certify responsibility for any specific material, nor is the
Staff obliged to apply procedures for disposal of non-Section lle.(2)
material to source material ore; and

(4/5) economic considerations are outside the zone of interests protected
by the AEA and may not be the subject of litigation or Staff review.

L, The TWCA Material Is AEA Section 11e.(2) Ore, And Neither Hazardous
Nor Mixed Waste

Prior to issuarice of the amendment to the Umetco license, the NRC Staff obtained
an analysis of the contents of the TWCA material by Oak Ridge National Laboratory.

See, Attachment 6 to the Staff’s July 30, 1992 Response. In addition, the Staff was



provided the results of an evaluation of the TWCA material by the Oregon DEQ by letter
dated September 1, 1989, confirmed by letter dated July 1, 1992. The Oregon DEQ
letters state that the TWCA material does not contain hazardous waste and that the
analysis by DEQ was performed in accordance with the "Toxicity Characteristic Leaching
Procedure Test” which complies with current EPA and DEQ procedures. See, Hearing
File, letters from W. H. Dana, Oregon DEQ dated September 1, 1989 and July 1, 1992.
Additional analyses of the TWCA material were performed by TWCA and Umetco, and
the results were provided to the Staff. See, Hearing File, letters: (a) J. Hamrick to
R.D. Smith, April 24, 1989, with attachment, "Characterization of V-2 Pond Contents";
(b) J. Hamrick to R.D. Smith, May 1, 1989, with attached letter dated April 24, 1989
from E. Riggs; (¢) R.A. Van Horn to Ramon Hall, July 21, 1992, with attachment. The
Staff obtained an independent analysis of the material prior to issuance of the amendment,
and the Oregon DEQ is the source of the certification that the material is not hazardous
waste. Consequently, the chemical content of the TWCA material has been thoroughly
and extensively analyzed and determined to be processed ore containing source material
and not hazardous waste. Utah's assertion that the Staff relied solely on the licensee’s
analysis of the TWCA material ignores the evidence in the Hearing File and is simply
wrong.

A new issue raised by Utah challenges the contents of material whick might be
received by Umetco in connecticn with future amendments, Utah Brief 2; 8. However,
any future material Umetco may receive from Teledyne must meet the same standards

based on the same type of analyses performed of the material presently on site.
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Moreover, consideration of any future amendment request is outside the scope of this
proceeding which is limited to amendment no. 30. See, "UMETCO Minerals Corp.;
Designation of Presiding Officer" 57 Fed. Reg. 33216, July 27, 1992, attached;
Wisconsin Electric Power Co. (Point Beach Nuclear Plant, Units 1 and 2), ALAB-739,
18 NRC 335, 339 (1983) (jurisdiction of adjudicatory boards is limited to the subject
matter designated in the Commission’s notice of hearing.) This issue must be dismissed.

Utah substitutes for the admitted issue of the characteristics of the onsite material,
a challenge to the Commission’s policy concerning feed material which was issued in
May 1992. Utah Brief 4-5, 1i-15, 19-21. Utah attacks the Commission's "Revised
Guidance on Disposal of Non-Atomic Energy Act of 1954, Section 11e.(2) Byproduct
Material in Tailings Impoundments" and "Position and Guidance on the Use of Uranium
Mi!l Feed Materials Other Than Natural Ores.” 57 Fed. Reg. 20525-20533, May 13,
1992. (Copy attached). This policy clarifies the definition of source material ores under
the jurisdiction of the NRC, to include previously processed ores which are not hazardous
or mixed waste, which contain source material. The definition of ore had been unclear
in the past due to the NRC definitions which categorized materials according to their
initial use, rather than the mineral and chemical characteristics. This situation was
addressed by a federal court of appeals decision, discussed below, which subsequently
led 10 the development and issuance of Commission policy regarding processed feed
materials.

In the case which challenged the Commission's varying definitions of mill tailings,

the Court of Appeals defined AEA Section 1le.(2) byproduct material as the residue of
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the feedstock was first or principally processed, rather than the physical characteristics
of the material or its relationship to the nuclear fuel cycle. /d. Further, the Court stated
that the term “ore" can describe material remaining after one component has been
extracted. Jd. Finally, the Court pointed out that Section 101 of UMTRCA states that:

a license for the production of any uranium product from residual

radioactive materials shall not be treated as a license for production from

ores . . . if such production is in accordance with section 7918(b) of this

Title.

Id. (Section 7918(b) authorizes recovery of minerals prior to remedial action by the
Secretary of the Interior). Accordingly, from this part of the statute, the Court found the
clear implication that, unless production of uranium is performed in conjunction with site
remediation by the Secretary of the Interior, extraction of uranium from residual
radioactive materials is to be treated as production from ores. Id. at 7-8. Thus, the
Court defined the word "ore" in AEA Section !le.(2), as any material used for
production of source material regardless of prior processing of the material.

Following the Kerr-McGee decision, the Staff prepared two Commission papers
which discuss and apply the Kerr-McGee decision to the licensing of previously processed
feedstock or sludge from mining, such as the TWCA material obtained by Umetco. See,
SECY-91-347, attached, and SECY-92-138, previously submitted. The Staff sought

Commission guidance in expanding the definition of ore in 10 C.F.R. Part 40, in regard

to physical characteristics and the nuclear fuel cycle.® In a Staff Requirements

* The Atomic Energy Act, Section 1lz. defines source material as (1) uranium,
thorium or any other material which is determined by the Commission pursuant to the
(continued...)
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Memorandum (SRM) dated December 3, 1991, the Commission approved publication of
the policy guidance on the use of feed mat~:.al other than natural ore addressed in SECY-
91-347, as well as guidance on the disposal of non-Section 11e.(2) materials at tailings
impoundments. See, SRM, SECY-91-347, attached, and 57 Fed. Reg. 20525, referenced
supra. Part B of this guidance sets out the requirements for approval of requests to
process feed materials other than unrefined, unprocessed ores. The criteria to be used
in reviewing such requests are as follows:
1. Determination of whether the feed material is ore,
(defined as "natural or native matter that may be mined and
treated for the extraction of any of its constituents or any

other matter from which source material is extracted in a
licensed uranium or thorium mill.");

o

Determination of whether the feed material is mixed
waste. (Mixed wastes are radioactive wastes that are not
Section 1le.(2) byproduct material and contain hazardous
wastes. See, 57 Fed. Reg. 20528)" and

%...continued)

provisions of section 61 to be source material; or (2) ores containing one or more of the
foregoing materials, in such concentration as the Commission may by regulation
determine from time to time. "Source material” is defined by 10 C.F.R. § 40.4 as (1)
Uranium or thorium, or any combination thereof, in any physical or chemical form or
(2) ores which contain by weight one-twentieth of one percent (0.05%) or more of: (i)
Uranium, (ii) thorium or (iii} any combination therenf. Source material does not include
special nuclear material. "Unrefined and unprocessed” ore is defined by § 40.4, but the
single term "ore” is not defined. An October 28, 1992 Federal Register Notice indicates
that the definition of "ore" in SECY-91-347 is likely to be included in a proposed
revision to 10 C.F.R. Part 40, 57 Fed. Reg. 48752.

W 10 C.F.R. § 61.2 defines "hazardous waste" as those wastes designated as
hazardous by Environmental Protection Agency regulations in 40 C.F.R. Part 261 and
"low-level waste” as radioactive waste not classified as high-leve!l radioactive waste,
transuranic waste, spent nuclear fuel, or byproduct material as defined in Section 11e.(2)
of the Atomic Energy Act. (See, "Waste," § 61.2).
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3. Determination of whether the ore is being processed
primarily for its source material content (by either (a) the
co-disposal test of materials approved for disposal in the
tailings impoundment or (b) the licensee certification test
under oath or affirmation that (1) the feed material is being
reclaimed or recycled in accord with RCRA or does not
contain RCRA hazardous waste and (2) is to be processed
primarily for the recovery of uranium and for no other

primary purpose )
57 Fed. Reg. 20530-31.

Using these criteria, the Staff first inquired as to whether or not the TWCA
material is ore. As indicated by the Umetco application and the Staff’s June 2, 1992
report evaluating the Umetco application, the material from TWCA is ore processed to
extract zirconium, and contains more than 0.05% uranium, which Umetco intends to
extract. See, Attachments 1 and 11 to Staff's July 30 Response in the Hearing File.
Consequently, the TWCA material meets the definition of source material ore as defined
in Kerr-McGee, supra, and the Commission’s licensing criteria, since it is "matter from
which source material [will be] extracted in a licensed uranium mill," and contains at
least 0.05% uranium, defined as source material by 10 C.F.R. § 40.4.

Secondly, the Staff reviewed analyse: by Teledyne, ORNL, and Umetco, and the
Oregon DEQ evaluation, and found the material to be neither hazardous nor mixed waste.
See, Hearing File documents: (1)"Characterization of V-2 Pond Contents, dated June 3,
1987 (artached to letter dated April 24, 1989 from Umetco to NRC); (2) letter dated
April 24, 1989, from Teledyne Wah Chang to Umetco; (3) Oak Ridge Laboratory
analysis (attached to the NRC Inspection Report dated May 8, 1989); (4) letters dated

September i, 1989 and July 1, 1992 from W.H. Dana, Oregon Department of Environ-
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mental Qua'ity, to Teledyne Wah Chang and the NRC, respectively; and (5) the analysis
attached to a letter dated July 21, 1992, from Umetco to the NRC.

Thirdly, by letter dated April 1, 1992, Umetco attested that the TWCA material
was 10 be processed primarily for the recovery of uranium and for no other primary
purpose. Therefore, the TWCA material at Umetco meets the three criteria for approval
for the processing of alternate feed material,

Utah argues that the NRC's policy concerning source material ores looks only at
the "back end” of processing. Utah Brief at 4-5. Utah asserts that the NRC must
determine whether the TWCA material "should be" part of the nuclear fuels cycle. Id.
at 5. Utah also states that the NRC's definition of ore is "ovcrcipansivc" and goes
beyond the UMTRCA definition and intent. /d. at 11-13,

Contrary to Utah's characterization, the Commission's policy regarding source
material ore does not address the end of processing but deals with the material to be
processed, Source material ore is defined as:

natural or native matter that may be mined and treated for the extraction

of any of its constituents or any other matter from which source material

is extracted in a licensed uranium or thorium mill,

§7 Fed. Reg. 20530. This definition addresses cily the material from which source
material can be obtained, and says nothing about the "back end" of processing, which is
the tailings or byproduct material.

Utah's question as to whether the TWCA material or other previously processed
material "should be" part of the nuclear fuel ~ycle is irrelevant. Materials either are or

are not ores containing source material. There is no discretion in determining the
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physical characteristics of material. The UMTRCA definition of AEA Section 1le.(2)
byproduct material contains an all-inclusive definition of ore, since it states that byproduct
material is the "tailings or waste produced by extraction or concentration of uranium or
thorium from any ore processed primarily for its source material content.” 42 U.S.C.
§ 2014 (e)(2) (emphasis added)." Thus, in light of the statutory definition, there is no
opportunity in this proceeding to question whether material such as the TWCA material
“should be" defined as source material.

Utah also states that the Kerr-McGee decision does not apply to the TWCA
material because it is not the "orphaned waste” referred to by the Court; and that the
UMTRCA was not intended to foster introduction of a broad range of materials into
uranium mills from which it is possible to extract uranium. Utah Brief at 14-15; 20-21.
However, these assertions contradict the discussion of UMTRCA in Kerr-McGee, set out
above. The Court's only use of the term "orphan” was in the context of mill tailings,
where the Court stated that it was not valid to construe Section 11e.(2) such that it would
"orphan” mill tailings with a source materia! content of less than the 0.05% minimum in
10 C.F.R. § 40.4. Kerr-McGee, supra, at 8. Since the issue in this proceeding is the
definition of source material ore, Utah's reference to "orphaned wastes" is not clear,
Moreover, Utah's assertion of the purpose of UMTRCA is at odds with the Court's
interpretation of the purpose of the Act and is incorrect, As explained previously, the

Court interpreted the purpose of the Act to extend the NRC's authority over all wastes

" The Staff notes that Utah presents multiple definitions of "ore" from several
dictionaries, none of which conflict with the Staff"s definition of ore. Utah Brief at 19,
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from extraction or concentration of source material from any ore. The Commission's
policy is based on UMTRCA and is consistent with the Kerr-McGee decision. Therefore,
Utah's allegation that the Commission’s policy is "overexpansive” is without merit.

2. The NRC Has Jurisdiction Over The TWCA Source Material Ore And
D) LOf The Section 11e.(2) B fuct Materlal

By agreement dated March 29, 1984, the Commission delegated jurisdiction to the

State of Utah over the following materials: (a) byproduct materials defined in
Section 11e(1) of the Atomic Energy Act; (b) source materials; and (c) special nuclear
materials in quantities not sufficient to form a critical mass. See, "Agreement between
the United States Nuclear Regulatory Commission and the State of Utah," Attachment 2,
to Staff’s July 30, 1992 Response, Article I, pp. 2-3. Article II § F of this agreement
specifically retains authority by the Commission over

The extraction or concentration of source material from source material
ore and the management and disposal of the resulting byproduct material,

Id. Article 11, p.3."" Thus, although the Commission delegated some jurisdiction to
Utah, the Commission retained jurisdiction over all source material ores and
Section 11e.(2) byproduct material in the State of Utah. Utah has changed its reason for
claiming jurisdiction. Utah now presents a new argument that there is more than one
“primary purpose” pursuant to Section | le.(2), so that if Teledyne's purpose in shipping

the TWCA material to Umetco is waste disposal, the characterization of the material is

A May 8, 1990 amendment to this agreement, not pertinent here, expanded the
jurisdiction of Utah over land disposal of nuclear materials under Utah's licensing
authority, received from other persons, A copy of this amendment was served on the
Presiding Officer and parties by letter from Staff Counsel, dated October 26, 1992. The
amendment changed the section discussed here to "E."
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of Energy, if not voluntarily retained by the states. See, Section 83 of the Atomic
Energy Act, 42 U.S.C. § 2113. The issue admitted to the proceeding asked whether the
Department of Energy should be required to certify that it will take ultimate custody of
the Section 11e.(2) byproduct material to be produced by processing of the TWCA ore,
However, Utah cites no authority for this proposal nor is there any requirement in the
statute for DOE to certify its responsibility for any specific materia' or site. As
demonstrated above, the TWCA material is uranium ore and the tailings wiil be
Section 11e.(2) byproduct material. The Department of Energy is required by law to take
eventual custody of it if not voluntarily retained by the state. Therefore, the only
question raised by Utah, is the one previously answered, namely, whether the tailings
from processing of the TWCA material will be Section 1le.(2) byproduct material.
Having answered that question, the Department of Energy’s legal obligation follows from
the AEA. and there is no requirement or need for DOE to make the certification sought
by Utah. This issue has no merit and must be dismissed.

As indicated previously, Utah, in its brief, raises a new issue asserting that the
Staff should be required to use the procedures set out in the Commission's guidance for
disposal of non-Section 1le.(2) wastes at tailings i;npoundmems, for the TWCA material.
Utah Brief at 16; 26-29. See, Commission Guidance, Part A, 57 Fed. Reg. 20526,
attached. However, although Utah discusses the Commission’s policy permitting some
disposal of non-Section 1le.(2) waste material at the NRC licensed tailings sites, Utah
does not explain why the Staff should be required to use non-Section 1le.(2) procedures

for source material ore whose tailings will be Section 11e.(2) byproduct material. In
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material from Teledyne, the Staff informed the Comuiission of the Umetco application,
the concerns of Utah about the chemical content of the TWCA material and the purpose
of the transfer of the material, the Staff’s review and findings based on Commission
regulations and the published Commission pelicy, ard the Commission itself approved
the issuance of the amendment. See, SECY-92-138, April 16, 1992 and SRM, May 13,
1992,

In sum, the Staff properly issued amendment no. 30 to the Umetco license
SUA-1358, for processing of the TWCA material. The issues raised by Utah have no
basis in fact or law. Accordingly, for the reasons set out above, the issues must be
resolved in favor of Umetco.

CONCLUSION

For the reasons stated, the Presiding Officer should find that no evicence of fact
or law supports any issve raised by the State of Utah concerning the TWCA material at
the Umetce: White Mesa Mill. The Presiding Officer should, therefore, sustain the

issuance of amendment no. 30 to Umetco license SUA-1358.

Respectfully submiued,

s
Colleen P. Woodhead
Counsel for NRC Staff

i MR-

Eugent J. Holler
Counsel for NRC Staff

Dated at Rockville, Maryland
this 6th day of January, 1993
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URANIUM MILL FEED MATERIALS OTHER THAN NATURAL ORES

To obtain Commission approval of staff promulgated

guidance to define ore to encompass a broad range of
uranium mi1l feed materials and to ensure that approval for
feed material does not result in processing primarily to
dispose of waste in tailings impoundments.

Licensees have proposed processing alternate feed
materials (material other than natural ore) in uranium
mills and disposing of the wastes as byproduct material,
under Sec, 1le.(2) of the Atomic Energy Act of 1954, as
amended (AEA). The definition of such material (hereafter
referred to as 1le.(2) byproduct material) limits its
origin to "ore processed primarily for its source material
content,” but does not provide a definition of ore. Based
on the legislative history and on a 1990 Court of Appeals
decision, the staff concludes that the term “ore" in the
definition of byproduct material can be read to encompass a
broad spectrum of feed materials and proposes a definition
thet makes this clear.
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Two significant issues result from the staff'‘s proposed
definition of ore. The first is whether alternate feed material
would have to be considered a Resource Conservatien and Recovery
Act (RCRA) regulated waste being treated. This issue has to be
resolved on a case-specific basis because it depends on the
characteristics of the material,

The second significant issue is the possibility of owners of
radioactive material, that would otherwise have to be disposed of
as waste, trying to convert that material into 1le.(2) byproduct
material by processing it for its source material content,
However, since the definition of byproduct material requires

that the ore be processed "primarily for its source material
content," material processed primarily to erable its disposal in
& tailings impoundment would not qualify.

The staff presents four 2lternatives for Commission
consideration and recommends the issuance of guidance on
this subject as the preferred option.

Introduction: The Nuclear Regulatory Commission (KRC) and Agreement
States have received, and in some cases approved, requests
to a1low & uranium mill to process feed material that was not
natural (native, raw) uranium ore and dispose of the resulting
waste in the facility's tailings imphundment. In those cases,
the feed material was generally either processing wastes from
other extractior procedures or the residue from mine-water
treatment. These requests were handled on a case-by-case basis,
and approvals were based on the interpretation that the proposed
feed material was refined or processed ore, This cesignation of
the feec moterial as ore is critical to the determination of
disposal methods. This stems from the definition under Section
11e.(2) of the AEA, which limits byproduct material crigin to
"ore processed primarily for its source material content."

1f the alternate feed material does not meet the definition

of ore, or is not processed primarily for its source material,
there are two concerns. The first is that complicated, dual
regulation of the tailings pile by both NRC and the
Environmenta) Protection Agency (EPA) under RCRA could result.
The second concern is that the requested activity might
jeopardize the ultimate transfer of the reclaimed tailings
impoundment to the United States Government for perpetua
custody ard maintenance.

During the past three years, several additional requests
for approval of alternate feed materials have been
received. Decisions on those requests are pending until
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gﬁgﬁground:

development of a generic agency position, This analysis
addresses the need for a definition of the term “ore" as

used in the definition of byproduct material in the Uranfum Mill
Tailings Radiation Control Act of 1678 (UMTRCA), and for
criteria to determine if mill-processing wastes from alternate
feed material will meet the requirements for byproduct material
under a 10 CFR Part 40 license.

A related issue, also the subject of several recent requests, is
the direct disposal in tailings impoundments of materials that
are physically similar (radiation levels, chemical) to uranfum
mill tailings, but do not qualify as 1le.(2) byproduct material.
This second category of requests, to dispose of non-1le.(2)
byproduct material in tailings piles, was discussed in a previous
paper (SECY-91-243).

The UMTRCA amended the AEA to include uranium and thorium
mill tailings and other wastes from the milling process as
meterial to be licensed by NRC. Specifically, the definition
of byproduct material was revised in Section lle of the AEA
by adding:

“and (2) the tailings or wastes produced by the extraction
or concentration of uranium or thorium from any ore processed
primarily for its source material content.”

Such byproduct material includes all the wastes resulting from
the milling process, not just the radioactive components. In
addition, Title 11 of UMTRCA amendec the AEA to explicitly
exclude the requirement for EPA to permit 1le.(2) byproduct
raterial under the RCRA, The definition and RCRA exemption of
1le.(2) byproduct material contrasts significantly with the
situation for source material and low-level radicactive waste
(LLW), where only the radioactive component is regulated under
the authority of the 2EA, EPA has to address hazardous
constituents in those materials separately.

As a2 result of UMTRCA, the NRC amended 10 CFR Part 40, to

regulate the uranium and thorium tailings and wastes from the
milling processes. Thus, under normal operation, a1l tailings

and wastes in an NRC or Agreement State licensed mill producing
yranium or thorium are classified as "1le.(2) byproduct material,”
and are disposed of in taflings piles regulated under Part 40.
They are not subject to EPA regulation, under RCRA. However, if
material that did not qualify as 1le.(Z) byproduct material
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conversion plant. The uranium centent of these wastes (the
yttrium-lanthanides wastes averaged 1.17 percent and the
uranium hexafluoride waste streams 0.6 to 6.7 percent) was
higher than the average natural ore processed in the United
States.

2. Wastes from Treatment of Mine Water

Some mines have to be dewatered as the shafts or pits
fi11 with ground water. This water often contains
dissolved constituents as a result of flow through and
contact with ore bodies. It must therefore be treated
before it can be discharged offsite. Treatment 1is
often via jon-exchange ¢columns which concentrate high
levels of uranium on resins or the eluate. Several
mills (Western Nuclear Inc., Split Rock, Wyoming, and
Atlas Minerals Corp., Moab, Utah) have obtained
license amendments and processed these residues/wastes
through the mill,

The NRC staff approved the processing of these alternate feed
materials, considering them to be refined and processed ore
based on a legal analysis from kegional Counsel, This
desigration as ore is essential so that the residue from uranium
processing can qualify as 1le.(2) byproduct material for the
reasons stated earlier, With this interpretation, the resultant
milling wastes were legitimately classified as 1le.(2) byproduct
material,

However, because there is not a definition of ore in 10 CFR Part
&0 and because of the potential policy issues involved in
approving the processing of feed material cther than

natural ore, the staff has put recent requests on hold,

pending establishment of an agency position, Twu such

requests currently awaiting a policy decision with respect

to the definition of ore are:

1. The UMETCO White Mesa mill in Utah has accepted some material
from the Teledyne Wah Chang Company (Albany, Oregon),
derived from processing ore to recover zirconium. These
wastes contain greater than 0.05 percent recoverable
uranium and based on an available data review, the Department
| of Envirenmenta) Quality for the State of Oregon determined
that these wastes are not “"Mazardous Wastes," as defined
under 40 CFR Part 261 or the State's hazardous waste
regulations, It was understood that in addition to
retaining the uranium, UMETCO would be compensated for
accepting the material.

R e e e
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2. UMETCO has also requested that they be allowed to
process the filtercake sludge from the Dawn Mining
Company (Ford, Washington) mine-water treatment facility
located at the Midnight Mine. The facility was built
to treat the water that has been, and still is collecting
in a uranium mine, preventing mine closure and contaminating
the ground water, Treatment is necessary to obtain 2
permit to discharge the water offsite. The facility has
performed a test run, treating water with lime to precipitate
the uranfum, and has generated centrifuge filtercake that
has a uranium oxide content between 0,5 and 2 percent. The
balance of the filtercake is primarily oxides and hydroxides
of other cations., Except for the high lime content, the
material is similar to other approved feed materials for
the UMETCO White Mesa mill,

Discussion: Uranium mills were designed and operated to process
natural uranium-bearing rock (i.e., ore), usually mined
nearby, in order to produce uranium (in the form of
yellowcake). There usually was no question of other feed
material or what constituted ore. However, there have been
occasions when other material has been proposed for processing
at vranjum mills.

Mill tailings that meet the definition of 1le.(2) byproduc:
material must be stabilized in accordance with the criteria

in Appendix A of 10 CFR Part 40, but are not subject to separate
regulation as LLW or as hazardous waste under RCRA. The wastes
and tailings produced in & uraniua mill processing uranium-
bearing rock from nearby mines would meet the definition of
11e.(2) byproduct material, However, it 15 not obvious, from the
definition alone, whether wastes produced from processing feed
material that is something other than rs.x mined from the earth
meets the definition of 1le.(2) byproduci material,

Naither the AEA nor Part 40 contains a definition of “ore"
as it appears in the definition of lle.(2) byproduct
material. The term "unrefined and unprocessed nre” 1s,
however, defined separately in Part 40, in relation to the
exemption in 10 CFR 40,13(b) for source materfal in ore, as:

“ore in its natural form prior to any processing, such
as grinding, roasting or beneficiating, or refining.”

The fact that the term "any ore", rather than "unrefined and
uncrocessed ore," 1s used in the definition of 11e.(2) byproduct
materia) implies that a broader range of feed materials could be
processed in a mill, with the wastes still being considered as
11e.(2) byproduct material.




f ¢ broad
definition of 1
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2.  The definition continues to be tied into the nuclear fuel
cycle. Because the extraction of uranium in a licensed
mill remains the primary purpose of processing the feed
material, it excludes secondary uranium side-siream
recovery operations at mills processing ore for other
metals, Thus, tailings from such side-stream operations
at facilities that are not licensed as uranium or thorium
mtzls; }ould not meet the definition of 1le.(2) byproduct
material,

Although the intent of Congress in defining 1le.(?)
byproduct material appears to have been to encompass the
wastes from all feed material processed primarily for its
source-material content, two significant fssues result from
the proposed definition of ore.

Since some of the feed material could contain hazardous

components, in addition to source material, the first significant
jesue 18 whether material that would otherwise have to be

disposed of as hazardous waste can be processed in a uranium

mill and disposed of in the tailings impoundment as 1le.(2)
byproduct material, If such feed material were not processed 2t

a uranium mill, it would be classified as mixed waste (radicactivity
regulated under AEA, plus hazardous waste regulated by EPA) and
would thus have to be disposed of in a mixed waste facility,

To determine if the feed material would be regulated as
hazardous waste, one must first determine if it meets the
detinition ¢ ;011d waste, since hazardous waste 15 2 subset

of solid waste, under RCRA, The EPA regulations that

imp lemented RCRA state (40 CFR 261.1-261.4) that solid

waste 1§ any disc ~ded material not excluded in the

regulations and includes recycled material, A materfal is
recycled 1f it 1s reclaimed, Reclaimed fs defined as,

", ..processed to recover a usable product..." Since

alternate feed material would be reclaimed at the mill, it
would be corsidered colid waste, It also would be classified
as byproduct, which EPA defines as, "...not one of the primary
products of a production process,.." However, 40 CFR 261.2 ¢(3)
provides that byproducts that exhibit only a characteristic of
hazardous waste (ignitable, corrosive, reactive, toxic) and that
are being reclaimed are not regulated as hazardous waste. To
support the "reclaimed” provision, it must be demonstrated that
there 15 & known market for the material and documentation
provided, such as contracts showing that a second person uses
the material as an ingredient in a production process. An
exception to this exemption s sludge from a water treatment
plant, su residues from mine-water treatment would not qualify,
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Sirce feed material is being used as an ore from which a useahle
product (uranium) is to be extracted, it is being reclaimed and

thus would meet the EPA exemption to regulation as characteristic
hazardous waste, except if it were mine-water treaztment residues,

The feed material would still be hazardous waste if it contained
a waste listed under Subpart D [Part 261.30-.33) of the EPA
regulations. The listed wastes are in three categories:
non-specific source wastes such as spent halogenated solvents,
specific source wastes exemplified by wastes from wood preserving
and petroleur refining, and third, discarded commercial chemical
products such as chloroform. It is unlikely that feed material
for uranium mills would contain such substances but assurances

to that effect would need to be provided.

Constituents with hazardous characteristics that were in
feed materials processed at a uranium mill would eventuelly
end up in the tailings impoundment as 1le.(2) byproduct
material. As such, they would be regulated under Appendix A
of Part 40 which provides for monitoring and control of
hazerdous constituents. Thus, the ultimate fate of
hazardous constituents that might be in uranium mill feed
material would not escape regulatory oversight,

The second significant issue that mus: be addr-ssed is the
potential of converting material that wiuld have to be disposed
of as LLW or mixed waste into ore, for pruce: 'ng and disposal
2s 1le.(2) byproduct material, The ~ssibility of converting
such wastes to 1le.(2) byproduct mate, 121 can be very attractive
to owners of such material. This is because of the high cost of
disposing of LLW and especially of mixed «ste. An owner of
such material could pay a mill operator substantizlly less to
process it for its uranium cortent and dispose of the resulting
1le.(2) byproduct materiel than to dispose of the material as
waste at an appropriate facility. Utah officia’ ie already
expressed concern (Enclosure 2) over “sham dispe {1.e.,
converting 2 mill into a LLW disposal site).

The proposed definition of ore would include any material from
which source material is extracted in a licensed mill and would
thus seem to allow such sham disposals. However the definition
of 1le.(2) byproduct material requires that the ore be processed
", ..primarily for its source material content” and thus would
not permit such sham disposals., Material that was processeu
primarily to convert what would have been LLW or mixed waste
into 1le.(2) byproduct material does not meet the definition of
11e.(2) byproduct material.

Therefore, as part of its review of a licensee proposal to
process materia) cther than natural ore, the staff would
have to determine whether the processing was primarily for
the source-material content or for the cdisposal of waste
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This determination would have to be made on a case-specific
basis, but either of the following tests can be used:

1. Co-disposal test: If the feed material would be
approved Tor disposal in the tailings impoundment,
under the guidance contained in the July 27, 1988,
memorandum from Hugh L. Thompson to Robert D. Martinm,
or subsequent revisions (e.g., as proposed in
SECY-91-243), it can be concluded that if a mill
operator proposes to process i1t, the processing 1s
primarily for the source-material content. The
material would have to be physically and chemically
similar to 1le.(2) byproduct material and not be
subject to RCRA or other EPA hazardous-waste
regulations, as discussed in SECY-91-243.

2. Licensee certification test: 1f the licensee
certifies under oath or affirmation that the feed
material: (1) is being reclaimed or recycled in accord
with RCRA, or does not contain RCRA hazardous waste; and
(2) is to be processed primarily for the recovery of
yranium and for no other primary purpose, it can be
accepted.

Alternatives: To address the issues just identified, the staff has
analyzed the following alternatives:

2. Continue to review each request on an ac hoc basis:
This 1s the present practice of approvirg, based on the
refined or processed-ore interpretation. Under this
alternative, review of the requests that are currently
pending could begin immediately. However, without
clear guidance on a definition of ore and on how to
address issues related to wastes from other facilities
being proposed as mill-feed material, it may be
difficult for staff to deal consistently with each
such request. Also, without Agency guidance, it may
be difficult to defend a staff decision, if challenged.

b. Issue Agency guidance: The Agency guidance would
incTude an interpretation of "ore" that is consistent
with the definition of ore given previocusly and provide
guidance on the sham-disposa) issue just discussed.
This would provide the staff with a basis to assess
each request and thus contribute to consistent decisions.
Review of requests that are currently pending could
await promulgation of the Agency guidance which could be
accomplished in a relatively short time, or could proceed
immediately using the approach described herein until the
ouidance is finalized.
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Recommendation:
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The disadvantage of this approach is that policy
guidance can also be challenged and does not carry the
weight of a regulation,

¢. Rulemaking: The proposed definition of ore would be
Inco-porated into 10 CFR Part 40, and considerations
relating to sham ¢isposal would be addressed in the
statement of considerations, This approach would
provide the strongest besis for assessing each request.
owever, the resources required for & rulemaking
add?ess1n? only this issue are considerably greater
than for issuing alresdy prepared Agency guidance,
The relatively small number of requests for processing
of alternate feed matcrials do not justify an fumediate
rulemaking effort.

d. Mot allow processing of alternate feed material:
Yhis approach would allow immediate resolution of
pending requests. However, it would reflect a rigid
definition of ore and the scope of NRC authority over
tailings when 2 more flexible approach would be in
the public interest.

The staff recommends Alternative b., that is, to issue
guidance on the definition of ore and on the issues

related to feed materia) that could be considered waste.
Although Agency guidance doesn't carry the weight of @
regulation, the staff concludes that the time and resources
recuired for ru]emakin? would not be justified in this
instance., There are only a few mills tnot are in active or
standby status and that would be able to yrocess alternate
feed material, and it is estimated that the Agency would
receive only one or two such requests a year. However, the
staff will incorporate the definition of ore into the
regulations the next time amendments to Part 40 are proposed.

Issuance of the guidance would also assist Agreement States.
As & policy, the Agreement States are not required to

adopt this guidance as a matter of compatibility.

However, if an Agreement State implements & similar

policy, the State will have some assurance that NRC will not
question its policy in progrum reviews and in making the
determingtion as required in 10 CFR 150.152a(2) prior to the
State terminating the license,

The staff has prepared Agency guidance on the use of
alternate feed materials in uranium mills (Enclosure 3) and
will transmit it to Region 1V if the Commission approves
Alternative b. Staff would review the pending requests,
using this guidance, even if the guidance were issued in
dgraft form,
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Inplications:

Coordination:

Enclosures:
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Resources required to implement the recommended alternative,
that is, to issue policy guidance in its present form, are
minimal, If the guidance were issued in draft form for
comment, estimated resources to review comments and finalize
the guidance are estimated to be 0.3 full-time equivalent
positions. Resources for guidance in the areaz of uranium
recovery are included in the Division of Low-Level Waste
Management and Decormissioning budget and are sufficient to
cover this task,

The Office of the Genera) Counsel has ~eviewed this paper

and has ro legs) objection. The Office of Governmenta] and
Public Affairs has reviewed this paper and concurs.
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