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UNITED STATES OF AhtERICA 93 gy .4 p ,f, g
NUCLEAR REGULATORY COhthilSSION

BEFORE THE PRESIDING OFFICF;E
,

In the hiatter of )
) Docket No. 40-8681 M

Umetco hiinerals Corporation )
) ASLBP No. 92-666-01-hf LA

(htaterials License )
No. SUA-1358) )

NRC STAFF'S BRIEF AND EVIDENCE ON
IS1UES RAISED BY THE STATE OF UTAH

JNTRODUCTION
<

On June 2,1992, amendment no. 30 was issued to license SUA-1358, held by

Umeteo hiinerals Corporation (Umeteo or licensee) for uranium milling at its White hiesa

millin Blanding, Utah. The amendment authorized piant testing of 600 tons of material

received from the Teledyne Wah Chang facility in Albany, Oregon. On July 2,1992,
_

the Attorney General of the State of Utah requesteJ a hearing concerning the amendment.

The request was granted by Order dated August 5,1992, and Sve issues of concern were

admitted to the 10 C.F.R. Part 2, Subpart L proceeding. The Staff is a party to the

proceeding. A prehearing conference was held in hionticello, Utah on October 29,

'
1992. By Order and Niemorandum dated November 6,1992, a schedule was established

,

|for submission of written evidence by the parties on the Eve issues to be litigated. The

1

' NRC Staff's Response to Request for Hearing Gled by the State of Utah, July 30,
1992.
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Staff hereby presents its brief and supporting evidence concerning the issues raised by the

State of Utah.2

BACKGROUND

,

On January 18,1989, Umeteo Minerals Corporation submitted an application for
a

an amendment to its license for uranium milling at the White Mesa Mill in Blanding,-

Utah.3 The amendment requested was for processing tests using as much as 600 wet

tons of feed containing source material received from the Teledyne Wah Chang Compa: y

in Albany, Oregon (TWCA). The material consists of a sludge from the V-2 process -

wastewater storage pond which remained after processing of ore to recover zirconium.

The material contains greater than 0.05 percent recoverable uranium, and tests showed

no hazardous components. Umetco proposed to test the feasibility of processing the

material for its uranium content, and to dispose of the remaining tailings in Umetco's

White Mesa Mill impoundment. The State of Utah notified the Staff and Umetco of its

objection to this proposal at the time of the amendment application. Utah claimed there

was a question ofjurisdiction over the material because it might be mixed waste, and that

processing of the material would be a " sham disposal" of radioactive waste. In order to

verify the contents of the material, the Staff obtained an analysis of the material by Oak

Ridge National Laboratory (ORNL). The licensee had previously supplied an evaluation

2 On December 14,1992, counsel for the parties conferred by telephone to explore
the possibility of settlement, but were unable to reach agreement.

3 Information regarding the background to the amendment at issue in this proceeding
is set out in SECY-92-138 dated April 16,1992. (See, Hearing File, Attachment 8 to
the Staff's July 30,1992 Response).

I
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of the licensee's analysis by the Oregon Department of Environmental Quality (DEQ).
_

In addition, Umetco certified its intended use of the material to_ extract uranium. The-

laboratory analyses by the licensee and ORNL, and the DEQ evaluation showed that (a)

the TWCA feed material meets the definition of source material ore as defined in

Section Ile.(2) of the Atomic Energy Act (AEA) and implementing Commission policy

concerning previously processed feed materials, and (b) the TWCA feed material is not.

hazardous or mixed waste subject to Environmental Protection Agency regulation,'

pursuant to the Resource Conservation and Recovery Act (RCRA). These facts showed

that the material is unoer NRC jurisdiction, and the Umeteo certification that 'the TWCA
4

feed material will be processed primarily for the source material content, 'showed the

processing is not a sham disposal. Having ascertained that the proposed amendment
4

complied with all applicable regulations, the Staffissued the amendment on June 2,199'2.

DISCUSSION

The five issues admitted by the Presiding Officer's Order dated November 6,1992,

are as follows:4

1. The appropriate characterization of the materials being
tested by Umetco; .

,

2. Jurisdictional authority between Utah and NRC;

L

,

d Order and Memorandum, November 6,199'2, at 2. The Staff notes that the-

Presiding Officer provided Utah with a right of rebuttal of the licensee and Staff written -"

presentations, even though the licensee has the burden of proof. 10 C.F.R. 6 2.1237(b).

, - - . - _ . _ ,.-,i__ , _ ,_,.s_' #-, ; , ,, ?-.,___
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3. Responsibility of the U.S. Department of Energy to assume-
custody over the byproduct material after processing of the-
TWCA ore;

4. Responsibility of NRC to provide continuing oversight of
Umetco's testing and processing of the TWCA material [for
economic viability];

5. Whether conditions should attach to Umetco's license -
amendment to require submittal of additional information -
concerning the economics of processing the material.

A. The State Of Utah's Brief

On November 25, 1992, the State of Utah filed its brief (Utah Brief).

Notwitnstanding the fact that the five issues set out above were admitted to the

proceeding, and discussed at the October 1992 prehearing conference, the issues

described and the arguments made by Utah in its brief differ |significantly from the' issues -

admitted to the proceeding, and the brief makes no reference to the considerable evidence

contained in the Hearing File.5 Utah now states that the NRC should require submittal

of data by Umetco to determine the merits of any future amendment request by Umetco

to receive additional TWCA material. Utah Brief at 2; 8.- Thus, it appears that Utah no

longer challenges the contents of the material on site, or the amendment _before the .

Presiding Officer. Utah raises five new issues and addresses only one admitted issue.'

8 The evidence provided by Utah is comprised of a photograph of material at the
White Mesa Mill; provisions of Utah state law and regulations regarding. wastes;-

dictionary definitions of mining and mineral terms; Teledyne's materials license; and
' documents concerning the economics of uranium production.

I ' In its brief, Utah attacks'the NRC's policy concerning source material ore, and
.

L questions whether preprocessed feed materials "should be" par * m the nuclear fuels cycle.

L Utah Brief at 4-5;l1-15; 19-21. Utah disregards the certification by the Oregon DEQ in
(continued...) :
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Utah's brief requests that (1) the NRC make an independent analysis of the TWCA

materials; (2) controls be instituted by Umetco to assure present and future TWCA

material is not hazardous waste;-(3) the economic arrangements between Umetco and '

Teledyne be disclosed; (4) Umeteo be required to report the economics of processing the

TWCA material; (5) protocols be developed to determine that TWCA material received

in the future is not hazardous waste; and (6) the NRC apply the Co-Disposal Test for

non-Section 1le.(2) material to the TWCA material. Utah Brief at 29-30. Utah's brief

addresses only the admitted issue of a report of the economics of processing the TWCA'

! material, and does not address the other four issues admitted for litigation by the
- .

Presiding Officer. The Staff's brief addresses the five issues admitted to the proceeding _

'

and also provides responses to the new issues.

B. The Staff's Response
- A

Section 2.1233(c) of Subpart L of the Commission's Rules of Practice requires the

1

initial written presentation of the party that requested _a hearing to describe in detail any

deficiency or omission in the license application, with references to any particular section

[ 6(... continued)
the Hearing File and claims that the NRC relied only on the licensee's determination that
the TWCA material is not RCRA mixed or hazardous waste. Utah Brief at 6; 10; 15.
Utah: asserts that there may be more than one " primary purpose" to processing of ores

_

and that if one primary purpose is waste disposal, then the State has jurisdiction over the;
material as solid or low level waste. ~ Utah Brief at 8; 23-24. Utah states that the " crux
of the issue" of its concern over _the TWCA material is the economic arrangement:
between Teledyne and Umetco which may avoid significant costs for Teledyne to dispose
ofits zirconium tailings and which benefits Umetco by significantly reducing its costs of
uranium production. Utah = Brief at 22; 24-26. Utah asserts that the NRC must be
required to apply the Commission's Co-Disposal policy for non-Section 11e.(2) waste
disposal to the TWCA material. Utah Brief at 16; 26-29.

h

L
'
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or portion of the application considered deficient, with- detailed reasons why the--

application is' considered deficient.7 However, the Utah Attorney General has failed to

compiy with these requirements and has impermissibly raised new issues not admitted by

the Presiding Officer. - Utah's request for hearing expressed concern over the mineral and .

chemical contents of the TWCA material received by Umetco ' This concern led to =

questions of Utah's possible jurisdiction over the material, if it were actually low level .

waste, or EPA's jurisdiction, ifit were hazardous waste. These concerns led in turn to

a question of the Department of Energy's eventual custody of the mill tailings from the

TWCA material if they were not accurately determined to be .AEA Sectic., lle.(2)

byproduct material. In addition, Utah raised a question as to whether_ the TWCA

material was received by Umeteo only for " sham disposal," rather than for extraction of

uranium Sce,' Request for Hearing, at 2-3.,

Utah's brief, on the other hand, does not question the application or the physical

characteristics of the TWCA material received by Umetco, but seeks instead, a .
,

,

requirement for the Staff to follow a different procedure in its review of amendment

applications. Utah also challenges the Commission's policy concerning alternate feed -
-

materials. Nevertheless, the Staff's review activities; pos'sible future amendments; and.

1 - - - .

the Commission's policy are all beyond the scope of this proceeding. In short, the Utah

. brief does not challenge Umetco's application for amendment but, rather, raises issues

? The Presiding _ Officer directed Utah to comply with this provision in his Order and
Memorandum (Hearing Procedure and Schedule), dated November 6,1992, at 2,

8 " Request for a Hearing and Request for Action", dated July 2,1992.

,

_ ,

'
, _y r,4 -. ,,, - ... __,,4,- ,rh _. .,.1 _ ._- __



. . . _m _ .. . _ - _ _ . _ _ ._ _ - . _ _ _ _ _ _ -_ . - . _ . - _ - . , ..

1
,

'

-

,7;#
,

~

|

unrelated to the licensee's application for processing'of the TWCA material, and the
_

-

~ issues admitted to the proceeding. For this reason, the Staff believes Utah's brief should

be rejected by 'the Presiding Officer without consideration. However, if the brief is;

considered, the Presiding Officer should find in favor of the licensee.-

The following discussion of the eddence in the Hearing File and documents-

attached to this brief demonstrates, with respect to both the five admitted issues and the
,

five new issues, that:
,

(1) the TWCA material received by Umetco at its White Mesa mill was
analyzed by the licensee, Teledyne, and ORNL; evaluated by the Oregon
DEQ and demonstrated to be uranium ore and not hazardous or mixed
waste; possible future amendments- are beyond the scope of this
proceeding;-

(2) the TWCA cre at the White Mesa Mill is under the NRC's jurisdiction-
for both milling of the uranium are and the disposal of the Section lle.(2)
byproduct material pursuant to the Atomic Energy Act (AEA) and the
NRC-Utah Agreement;

u (3) the U.S. Department of Energy (DOE)is required by Section 83 of the
AEA to take custody of all AEA Section lle.(2) byproduct material but<

is not required to certify responsibility for any specific material, nor is the -
Staff obliged to apply procedures for- disposal of non-Section lle.(2)-
material to source material ore; and -

(4/5) economic considerations are outside the zone of interests protected
by the AEA and may not be the subject oflitigation or Staff review.

1. The TWCA MaterialIs AEA Section 1le.(2) Ore, And Neither Hazardous
Nor Mixed Waste -

Prior to issuance of the amendment to the Umetco license, the NRC Staff obtained -

an analysis of the contents of the TWCA material by Oak Ridge National Laboratory.

See, Attachment 6'to the Staff's July 30, 1992 Response. In addition, the Staff was

L
L
Lu . . . - . . . - __ _ . . __ . . _ . , .. ., . -
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provided the results of an evaluation of the TWCA material by the Oregon DEQ by letter

- dated September 1,1989, confirmed by letter dated July'1,1992. The Oregon DEQ

letters state that the TWCA material does not contain hazardous waste and that the:

analysis by DEQ was performed in accordance with the " Toxicity Characteristic Leaching

Procedure Test" which complies with current EPA and DEQ procedures. See, Hearing

File, letters from W. H. Dana, Oregon DEQ dated September 1,1989 and July 1,1992.

Additional analyses of the TWCA material were performed by TWCA and Umetco, and:

the results were provided to the Staff. See, Hearing File, letters: (a) J.- Hamrick to

R.D. Smith, April 24,1989, with attachment, " Characterization of V-2 Pond Contents";
.

(b) J. Hamrick to R.D. Smith, May 1,1989, with attached letter dated April 24, 1989-

from E. Riggs; (c) R. A. Van Horn to Ramon Hall, July 21,1992, with attachment. The

| Staff obtained an independent analysis of the material prior to issuance of the amendment,

and the Oregon DEQ is the source of the certification that the material is not hazardous-

waste. Consequently, the chemical content of the TWCA material has been thoroughly.,

and extensively analyzed and determined to be processed ore containing source material-

and not hazardous waste. Utah's assertion that the Staff relied solely on the licensee's
L-

analysis of the TWCA material ignores the evidence in the Hearing File and is simply
,

wrong.
,

A new issue raised by Utah challenges the contents of material which might be
,

received by Umetco in connection with future amendments. Utah Brief 2; 8. However,
.

any future material Umetco may receive from Teledyne must meet the same standards-

- based on the same type of analyses performed of the material presently on _ site.
-

i

:

,- ,. - - , , .,. . . , . . - p , n.
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Moreover, consideration of any future amendment request is outside the scope of this
,

proceeding which is limited to amendment no. 30. See, "UMETCO Minerals Corp.;

Designation of Presiding Officer" 57 Fed. Reg. 33216, July 27,1992,~ attached;
.

_

Wisconsin Electric Power Co. (Point Beach Nuclear Plant, Units 1 and 2),- ALAB-739,
,

18 NRC 335,339 (1983) (jurisdiction of adjudicatory boards is limited to the subject

matter designated in the Commission's notice of hearing.) This issue must be dismissed.

Utah substitutes for the admitted issue of the characteristics of the onsite material,

a challenge to the Commission's policy concerning feed material which was issued in

May 1992. Utah Brief 4-5, 11-15, 19-21. Utah attacks the Commission's " Revised.

Guidance on Disposal of Non-Atomic Energy Act of 1954, Section lle.(2) Byproduct

Material in Tailings Impoundments" and " Position and Guidance on the Use of Uranium

'

Mill Feed Materials Other Than Natural Ores." 57 Fed. Reg. 20525-20533, May 13, .
:

L 1992. (Copy attached). This policy clarifies the definition of source material ores under.

thejurisdiction of the NRC, to include previously processed ores which are not hazardous

| or mixed waste, which contain source material. The definition of ore had been unclear

|^

L in the past due to the NRC definitions which categorized materials according to their

initial use, rather than the mineral and chemical characteristics. This situation-was
~

addressed by a federal court of appeals decision, discussed below,.which subsequently

led to the development and issuance of Commission policy regarding processed feed-

materials. --

In the case which challenged the Commission's varying definitions of mill tailings, -

. the Court of Appeals defmed AEA Section 1le.(2) byproduct material as the residue of-

,

'

.

-- , ~ . - ~ 1, , s , * ,.L a ,, , h *..
,,- ,

'
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material that is processed for its source material content, even if the material was

previously processed for another component. Kerr-McGee v. U.S. Nuclear Regulatory

Com'n, 903 F.2d 1, 7, (D.C. Cir.1990). In providing this definition, the Court

discussed the Uranium Mill Tailings Radiation Control Act of 1978 ("UMTRCA"),

(Pub.L. No. 95-604, 92 Stat. 3021, 42 U.S.C. QQ 7911-7925) which added

Section 1le.(2) to the Atomic Energy Act. Id. at 2-3. In ieviewing the legislative
_

history of the Act, the Court noted that the purpose of the UMTRCA was to subject

uranium and thorium mill tailings to the NRC's licensing authority and to provide a

comprehensive regulatory regime for the safe disposal and stabilization of the tailings.

Id. at 3. The Court noted that the statute added a new category to the AEA's definition

of byproduct material as follows:

the tailings or wastes produced by the extraction or concentration of
uranium or thorium from any ore processed primarily for its source
material content.

Id. To clarify the statute's definition, the Court noted the Supreme Court's definition of

the word "primarily" as capable of a range of meanings extending from "first" or " chief"

to "substantially," and concluded that tailings derived from ore that had been

"substantially" processed for its source material content would qualify as Section 1le.(2)

byproduct material. Id. at 7. The Court pointed out that the Section Ile.(2) amendment

to the AEA was designed to extend the NRC's regulatory authority over all wastes

resulting from the extraction or concentration of source materials in the course of the

nuclear fuel cycle. Id. Because of this designation, the Court found that the NRC had

erred by determining the character of waste materials solely on the objective for which

,
_ _ ____ _ - -- _ -_______ _____ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
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the feedstock was first or principally processed, rather than the physical characteristics -

of the material or its relationship to the nuclear fuel cycle. Id. Further, the Court stated

that the term " ore" can describe material remaining after one component has been

extracted. Id. Finally, the Court pointed out that Section.101 of UMTRCA states that: ,

a license for the ' production of any ' uranium product from residual .
radioactive materials shall not be treated as a license for production from
ores . . . if such production is in accordance with section 7918(b) of this
Title..

Id. (Section 7918(b) authorizes recovery of minerals prior to remedial action by the -
r

Secretary of the Interior). Accordingly, from this part of the statute, the Court found the
'

clear implication that, unless production of uranium is performed in conjunction with site,

remediation by the Secretary of the Interior, extraction of uranium- from residual.

radioactive materials is to be treated as production from ores. Id. at 7-8. Thus, the

Court defined the word " ore" in AEA Section lle.(2), as any. material used for-

production of source material regardless of prior processing of the material.-

Following the Kerr-AlcGee decision, the Staff prepared two Commission papers

which discuss and apply the Kerr-AlcGee decision to the licensing of previously processed

feedstock or sludge from mining, such as the_TWCA material obtained by Umetco. See,

SECY-91-347, attached, and SECY-92-138, previously submitted? The Staff sought

Commission guidance in expanding the definition of ore in 10 C.F.R. Part 40, in regard

to physical characteristics and the nuclear fuel cycle.' ' In a Staff Requirements

' The Atomic Energy Act, Section llz. defmes source material as (1) uranium,
thorium or any other material which is determined by the Commission pursuant to the

(continued...) .

L
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Memorandum (SRM) dated December 3,1991, the Commission approved publication of
,

the policy guidance on _the use of feed matedal other than natural ore addressed in SECY-

91-347, as well as guidance on the disposal of non-Section lle.(2) materials at tailings

- impoundments. See, SRM, SECY-91-347, attached, and 57 Fed. Reg. 20525, referenced

supra. Part B of this guidance sets out the requirements for approval of requests to -

'

- process feed materials other than unrefined, unprocessed ores. The criteria to be used

in reviewing such requests are as follows:

1. Determination of whether the feed material is. ore,
(defined as " natural or native matter that may be mined and-

treated for the extraction of any of its constituents or any
other matter from which source material is extracted in a
licensed uranium or thorium mill.");

2. - Determination of whether the feed material-is mixed
waste. (Mixed wastes are radioactive wastes that are not
Section 11e.(2) byproduct material and contain hazardous

4

'

wastes. See,57 Fed Reg. 20528)' and
,

'(... continued)
provisions of section 61 to be source material; or (2) ores containing one or more of the
foregoing materials, in such concentration as: the Commission may by regulation
determine from time to time. " Source material" is defined by 10 C.F.R. Q 40.4 as (1)

.

Uranium or thorium, or any combination thereof, in any physical or chemical form or
(2) ores which contain by weight one-twentieth of one percent (0.05%) or more of: (i)
Uranium, (ii) thorium or (iii) any combination thereof. Source material does not include
special nuclear material. " Unrefined and unprocessed" ore is defined by 6 40.4, but the
single term " ore" is not defined. An October 28,1992 Federal Register Notice indicates
that the definition of " ore" in SECY-91-347 is likely to be included in a proposed
revision to 10 C.F.R. Part 40. 57 Fed. Reg. 48752.

.10 C.F.R. 6 ' 61.2 : defines " hazardous 3vaste" as those -wastes designated - as" '

hazardous by Environmental Protection Agency regulations in 40 C.F.R. Part 261 and
" low-level waste" as radioactive waste not classified as high-level radioactive waste,
transuranic waste, spent nuclear fuel, or byproduct material as defined in Section 11e.(2)'

of the Atomic Energy Act. (See, " Waste," Q 61.2).

_ _ _ - .- . . - - . - - . -. - . - - - _ _ - .- - -- - - --.
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3. Determination of whether the ore is being processed
primarily for its source material content (by either (a) t_he -
co-disposal test of materials approved for disposal in the
tailings impoundment or (b) the licensee certification test
under oath or affirmation that (1) the feed material is being
reclaim _ed or recycled in accord with RCRA or, does not
contain RCRA _ hazardous waste and (2) is to be processed
primarily for the recovery of uranium and for no other
primary purpose )

,

57 Fed. Reg. 20530-31.

Using these criteria, the Staff first inquired as to whether or not the TWCA

material is ore. As indicated by the Umetco application and the Staff's June 2,1992

report evaluating the Umeteo application, the material from TWCA is ore processed to -
,

extract zirconium, and contains more than 0.05% uranium, which Umeteo intends to

extract. See, Attachments I and 11 to Staff's July 30 Response in the Hearing File.

'

Consequently, the TWCA material meets the definition of source material ore as defined

- in Kerr-McGee, supra, and the Commission's licensing criteria, since it is " matter from

which. source material [will be] extracted in a licensed uranium mill," and contains at

least 0.05% uranium, defined as source material by 10 C.F.R. 6 40.4.i

i

Secondly, the Staff reviewed analyse: by Teledyne, ORNL, and Umetco, and the
.

Oregon DEQ evaluation, and found the material to be neither hazardous nor mixed waste.

See, Hearing File documents: (1)" Characterization of V-2 Pond Contents, dated June 3,j

| . . .

1987 (attached to letter dated April 24, 1989 from Umetco to NRC);:(2) letter dated

April 24,1989, from Tcledyne Wah Chang to Umetco; (3) Oak Ridge Laboratory

| analysis (attached to the NRC Inspection Report dated May 8, 1989); (4) letters dated -

September 1,1989 and July 1,1992 from W.H. Dana, Oregon Department of Environ-

L . . _ _ - , . _ _ _-. . . - . . _ . _ _ _ ._ . _ - . _ _ . _ .
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mental Qua'ity, to Teledyne Wah Chang and the NRC, respectively; and (5) the analysis

attached to a letter dated July 21,1992, from Umetco to the NRC.

Thirdly, by letter dated April 1,1992, Umeteo attested that the TWCA material-

was to be processed primarily for the recovery of uranium and for no other primary

purpose. Therefore, the TWCA material at Umetco meets the three criteria for approval ~

for the processing of alternate feed material.

Utah argues that the NRC's policy concerning source material ores looks only at*

the "back end" of processing. Utah Brie.f at 4-5. ~ Utah asserts that the NRC must
,

determine.whether the TWCA material "should be" part of the nuclear fuels cycle. Id.

i at 5. Utah also states that the NRC's definition of ore is "overekpansive" and goes
,

beyond the UMTRCA definition and intent. Id. at 11-13.

Contrary to Utah's characterization, the Commission's policy regarding~ source

material ore does not address the end of processing but deals with the material to be

processed. Source material ore is defined as:
f

natural or native matter that may be mined and treated for the extraction
of any of its constituents or any other matter from which source material-
is extracted in a licensed uranium or thorium mill.

i '57 Fed. Reg. 20530. This definition addresses cr.!y the material from which source

material can be obtained, and says nothing about the "back end" of processing, which is

f the tailings or byproduct material.
.

Utah's question as to whether the TWCA material or other previously processed
!

material "should be" part of the nuclear fuel cycle is irrelevant. Materials either are or;. ,

i are not ores containing source material. There is no discretion in determining the

.

i

:

--,...-~..,-.._.,_.r--a,..-,.L_,__--._..._,.. __-.6_-_.__,.,L.a__.u..~..--_ . . . . . - -
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. physical characteristics of material. The UMTRCA definition of AEA Section lle.(2)

byproduct material contains an all inclusive definition of ore, since it states that byproduct -

material is the " tailings or waste produced by extraction or concentration of uranium or

thorium from any ore processed prir.iarily for its source material content." 42 U.S.C.i

i 2014 (e)(2) (emphasis added)." Thus, in light of the statutory definition, there is no
,

op;x>rtunity in this proceeding to question whether material such as the TWCA material1

: "should be" defined as source material .

.,
Utah also states that the Kerr-AlcGee decision does not apply to the TWCA

!
,

material because it is not the " orphaned waste" referred to by the Court; and that the
;

UMTRCA was not intended to foster introduction of a broad range of materials into;

! uranium mills from which it is possible to extract uranium. Utah Nrief at 14 15; 20-21.

liowever, these assertions contradict the discussion of UMTRCA in Kerr-AlcGee, set out'

; above. The Court's only use of the term " orphan" was in the context of mill tailings,
!
.

where the Court stated that it was not valid to construe Section lle.(2) such that it would4

i " orphan" mill tailings with a source material content of less than the 0.05% minimum in
f

10.C.F.R. { 40.4. Kerr McGee, supra, at 8. Since the issue in this proceeding is the;

definition of source material cre, Utah's reference to " orphaned wastes" is not clear.

*

Moreover, Utah's assertion of the purpose of UMTRCA is at odds with the Court's-
,

| interpretation of the purpose of the Act and is incorrect. As explained previously, the

Court interpreted the purpose of the Act to extend the NRC's authority over all wastes -

:
'

" The Staff notes that -Utah presents multiple definitions of "o.re" from several
' dictionaries, none of which conflict with the Staff's definition of ore. Utah Brief at 19,

;

1
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from extraction or concentration of source material from an_y ore. The Commission's

policy is based on UMTRCA and is consistent with the Kerr McGee decision. Therefore,

Utah's allegation that the Commission's policy is "overexpansive" is without merit.

2. The NRC Has Jurisdiction Over The TWCA Source Material Ore And
Disposal Of The Section lleJ2)_Byoroduct Material

By agreement dated March 29,198h the Commission delegatedjurisdiction to the

State of Utah over the following materials: (a) byproduct materials defined in
!

Section lle(l) of the Atomic Energy Act; (b) source materials; and (c) special nuclear
'

materials in quantities not sufficient to form a critical mass. See, " Agreement between

the United States Nuclear Regulatory Commission and the State of Utah," Attachment 2,

to Staff's July 30, 1992 Response, Article I, pp. 2-3. Article 11 { F of this agreement

specifically retains authority by the Commission over
,

The extraction or concentration of source material from source ~ material
ore and the management and disposal of the resulting byproduct material.

M. Article 11, p.3." Thus, although the Commission delegated some jurisdiction to

; Utah, the Commission retained jurisdiction over all source material ores and-

L Section !le.(2) byproduct materialin the State of Utah. Utah has changed its reason for

claiming jurisdiction. Utah now presents a new argument that there is more than one

" primary purpose" pursuant to Section lle.(2), so that if Teledyne's purpose in shipping

the TWCA material to Umeteo is waste disposal, the characterization of the material is;

" A May 8,1990 amendment to this agreement, not pertinent here, expanded the
'

jurisdiction of Utah over land disposal of nuclear materials under Utah's licensing
authority, received from other persons. A copy of this amendment was served on the-'

'

Presiding Officer and parties by letter from Staff Counsel, dated October 26,1992. The

| amendment changed the section discussed here to "E."
|

|
|

I

|

I 1

|
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somehow changed to mixed or solid waste which is under State jurisdiction regardless of

Umetco's certification of purpose. Utah Brief at 8; 23-24.

Utah's interpretation is insupportable. The intention of the supplier of any source

material ore is irrelevant to the (1) mineral and chemical contents of the ore and (2) the

recipient's use of the ore. Even if Teledyne did transfer material solely to avoid waste

disposal costs, the mineral content of the material is not changed, nor could Teledyne's
__

intent alter Umetco's primary purpose of extraction of uranium from the material. As

explained by the Court in Kerr-McGee, the " primary" or " substantial" purpose referred

to by Uh1TRCA concerns the us; of the ore to extract source material. Kerr-McGee

at 7. The Court and UhfTRCA do not even suggest that the purpose of the supplier of

the ore is relevant in ray way. Thus, Teledyne's purpose has no bearing on the

definition of the material pursuant to the Atomic Energy Act. Consequently, since

Umetco certified that it received the TWCA material for the primary purpose of

extraction of uranium, the Commission has jurisdiction over the processing and disposal
-

of the TWCA source material ore as set out in Article II of the NRC-Utah agreement.

Therefore, Utah's argument concerning jurisdiction must be rejected.

3. The Department Of Energy Is Not Required To Attest That It Will
Comply With The Statute Requiring Custody Of Section 11e.(2) Byproduct
hLaterial At Any Partiquiar Site

As discussed above, the Uranium hfill Tailings Radiation Control Act (Uh1TRCA)
.

of 1978, amended the Atomic Energy Act to specify uranium and thorium mill tailings

as radioactive material to be licensed by the NRC as set out in Section 1le.(2) of the

AEA. This statute also provides for ultimate custody of this material by the Department

- _ _ _ - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ . _ . _ _ _ _ __ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ ___ _
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of Energy, if not voluntarily retained by the states. See, Section 83 of the Atomic

Energy Act,42 U.S.C. f 2113. The issue admitted to the proceeding asked whether the+

4

Department of Energy should be required to certify that it will take ultimate custody of '

the Section lle.(2) byproduct material to be produced by processing of the TWCA ore.
.

However, Utah cites no authority for this proposal nor is there any requirement in the

statute for DOE to certify its responsibility for any specific material or site. As -

demonstrated above, the TWCA material is uranium ore and the tailings will be-

Section Ile.(2) byproduct material. The Department of Energy is required by law to take

eventual custody of it if not voluntarily retained by the state. Therefore, the only?

|. question raised by Utah, is the one previously answered, namely, whether the tailings

| from processing of the TWCA material will be Section 1le.(2) byproduct material.-

Having answered that question, the Department of Energy's legal obligation follows from

the AEA, and there is no requirement or need for DOE to make the certification sought
,

by Utah. This issue has no merit and must be dismissed.

As indicated previously, Utah, in its brief, raises a new issue asserting that the -
,

! Staff should be required to use the procedures set out in the Commission's guidance for-

disposal of non-Section Ile.(2) wastes at tailings impoundments, for the TWCA material.
'

Utah Brief at 16; 26-29.' See, Commission Guidance, Part A, 57-Fed. Reg. 20526, -
.

: attached. However, although Utah discusses the Commission's policy permitting some

disposal of non-Section 11e.(2) waste material at the NRC licensed tailings sites, Utah

does not explain why the Staff should be required to use noa-Section Ile.(2) proceduresc

for source material ore whose tailings will be Section lle.(2) byproduct material. -In

_ _ _ . _ _ .. . _ . _ __ -. _ _ . _ . _ . . . ... _,
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sum, Utah's proposals are factually and legally baseless, and impermissibly raise a new

issue. They must, therefore, be rejected.

4/5. Utah's Concerns Regarding The Economics Of Processing The TWCA
Material Are Outside The Zone OfInterests Of The Atomic Energy Act

It is well established that the zone ofinterests protected by the Atomic Energy Act

concerns public health and safety and does not include general economic issues of the

type raised by Utah. Public Service Co. of New Hampshire, et. al., (Seabicok Station,
-

Unit 2), CLI-84-6,19 NRC 975,978 (1984) citing, Detroit Edison Co. (Enrico Fermi

Atomic Power Plant, Unit 2), ALAB-470, 7 NRC 473, 476 (1978). See also,

Philadelphia Electric Co. (Limerick Generating Station, Units 1 and 2), ALAB-808,

21 NRC 1595,1603 (1985) and ALAB-789,20 NRC 1443,1447 (1984). Accordingly,

although Utah states that the economics of the Teledyne-Umetco transaction are the

" crux" of the issue it wishes to raise before the Presiding Officer (Utah Brief at 22), such

matters are outside the zone of interests protected by the Atomic Energy Act. The Staff

does not and would not address these types of economic concerns during review of

applications forlicenses and amendments. Thus, the Presiding Officer should not require

investigation of the economics of the proposed processing of the TWCA material by

Umetco or impose a license condition requiring information about the economics of

processing or disclosure of the Teledyne-Umetco f' ancial agreement. Therefore, them

issues raised by Utah proposing Staff investigation of the economics of procer. sing the

TWCA material, disclosure of the licensee's financial transaction, and a license condition

requiring Umeteo to submit information regarding the economics of processing the

#
TWCA ore must be dismissed.

- _ _ - _ _ - _ - - _ _ _ _ - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - . _ _ . ._ _.
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SUhth1ARY

The fundamental issue originally raised by the State of Utah and admitted to the

proceeding was the proper characterization of the TWCA material at the White Mesa

Mill. The documents referenced in the Hea-ing File clearly show that the TWCA

material has been analyzed by independent laboratories which demonstrate that the

material is uranium ore without hazardous waste. Since the TWCA material has been

thoroughly analyzed, there is no reason to establish protocols to determine its contents,

and possible future amendments are beyond the scope of this proceeding. Additionally,

there is no doubt that the Commission has jurisdiction over the TWCA material pursuant
_

to the Atomic Energy Act and the NRC-Utah Agreement, since the material has been

shown to be source material ore. hloreover, the purpose of the transfer of the material

by Teledyne could not change the characterization of the TWCA material, since the

material is denned by its physical properties and Umetco's purpose of uranium

extraction, pursuant to Kerr-McGce. supra, the AEA Section Ile.(2), and the

Commission's policy. Further, as discussed above, there is no reason or requirement for

certification by DOE of its eventual custody of the tailings Lom the TWCA material.

Moreover, there is no basis for Utah's proposal that the Staff apply non-Section lle.(2)

disposal procedures to the Umeteo application to process source material ore. Further,

the economic considerations raised by Utah are not within the zone of interests of the

Atomic Energy Act. Consequently, these types of economic considerations may not be

investigated by the Staff not may such information be required of licensees. Finally, it

should be noted that, prior to issuance of the amendment allowing processing of the feed

_ . . . . . . . . .
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material from Teledyne, the Staff informed the Conii6sion of the-Umetco applicatiori,

the concerns of Utah about the chemical content of the TWCA material and the purpose,

of the transfer of the material, the Staff's review and findings based on Commission

regulations and the published Commission policy, ar.d the Commission itself approved

the issuance of the amendment, See, SECY-92-138, April 16,1992 and SRM, May 13,

1992,

in sum, the Staff properly issued amendment no. 30 to the Umetco license-

SUA-1358, for processing of the TWCA material. The issues raised by Utah have no

basis in fact or law. Accordingly, far the reasons set out above, the issues must be
.

resolved in favor of Umetco.

CONCLUSION

For the reasons stated, the Presiding Officer should find that no evidence of fact

or law supports any issue raised by the State of Utah concerning the TWCA material at

the Umetco White Mesa Mill. The Presiding Officer should, therefore, sustain the

issuance of amendment no. 30 to Umetco license SUA-1358.

Respectfully submitted,-
/

. /.

Colleen P. Woodhead

| Counsel for NRC Staff

L .

Eugent J. Holler
Counsel for NRC Staff

,

| Dated at Rockville, Maryland

| this 6th day of January,1993

|
|
t .- .. , ..

-
4



.

- -
-

,p m
-

u?t :
'

's *

. %...../-

-
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'

(Notation Vote)
October 25, 1991 SECY-91-347

.

For: The Corrnissioners

From: James M. Taylor
Executive Director

for Operations

Subject: URANlutt MILL FEED MATERIALS OTHER THAN NATURAL ORES
"

Purpose: To obtain Commission approval of staff promulgated
guidance to define ore to encompass a broad range of
uranium mill feed materials and to ensure that approval for
feed material does not result in processing primarily to
dispose of waste in tailings impoundments.

Summhry : Licensees have proposed processing alternate feed
m3terials (material other than natural cre) in uranium
mills and disposing of the wastes as byproduct material,
under Sec. 11e.(2) of the Atomic Energy Act of 1954, as
amended (AEA). The definition of such material (hereafter
referred to as 11e.(2) byproduct material) limits its
origin to " ore processed primarily for its source material
content," but does not provide a definition of ore. Based
on the legislative history and on a 1990 Court of Appeals
decision, the staff concludes that the term " ore" in the
definition of byproduct material can be read to encompass a
broad spectrum of feed materials and proposes a definition
that makes this clear.

NOTE: TO EE MADE PUB *uICLY AVAILABLE

yr n Flieael, HMSS WEP WE]INAL SE IS NE^*~ ~
492-0555

|
'

UMtWESMTMFL9WMPM#' MWhTMNf!M4&dYnDMKSAMNEili.23DROM



.- _ _ . . ..

,

E 7

_

-

3 .. - The Commissioners- -2 -
.

Two significant issues result from the staff's. proposed
definition of ore. -The first is whether alternate feed' material:
would have to be considered a Resource Conservation and-Recovery;
Act (RCRA) regulated waste being treated. This issue has to be
resolved on a case-specific basis because it depends on the
characteristics of the material.

The second significant issue is the possibility of owners of
radioactive material, that would otherwise have to be disposed of
as waste, trying to convert that material into 11e.(2) byproduct
material by processing it for its source material content.
However, since the definition of byproduct material requires.
that the ore be processed "primarily for its source material.
content," material processed primarily to enable its disposal in
a tailings impoundment would not qualify.

The staff presents four alternatives for Commission-
consideration and recommends.the issuance of guidance on
this subject as the-preferred option.

Introduction: The Nuclear Regulatory Commission (NRC) and Agreement _ _

States have received, and in some cases approved, requests
to allow a uranium mill to process feed material that_was not
natural _(native, raw) uranium ore and dispose of-the resulting ~ ,

waste in the facility's tailings-impoundment. :In those cases-
the feed material was generally either-processing wastes from-

~

other extractior, procedures or_the residue from mine-water
t treatrrent. These requests were handled on a case-by-case basis,

and approvals were based on.the interpretation that.the proposed
feed material was refined or processed ore. This designation of
the feed material as ore is critical to'the determination of-
disposal methods. This stems from the definition under Section
11e.(2) of the AEA, which limits byproduct material origin to
" ore processed primarily for'its source material content."n

If the alternate feed material-does'not meet--the-definition
of ore, or is not processed primarily for its. source material,
there are two concerns. The first is that complicated,-dual
regulation of the tailings pile by both NRC and the
Environmental Protection Agency (EPA) under RCRA could result.-
The second concern is that the requested activity might
jeophrdize the ultimate transfer of_the reclaimed tailings
impoundment to the United States Government for perpetual
custody and maintenance.

During the past three years, several additional _ requests
~

for approval-of alternate feed materials have been
received. Decisions on those requests are pending until

J

g. , , .- 9 , -,-4 -- . a
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development of a. generic agency position. This analysis
-addresses the need for a definition of the term " ore" as-
used in the definition of byproduct material in the Uranium Mill
Tailings Radiation Control Act of 1978-(UMTRCA),from alternate

and for-
criteria to determine if mill-processing wastes
feed material will meet the requirements for byproduct material
under a 10 CFR Part 40 license. .

A related issue, also the subject of several~recent requests, is
the direct disposal in tailings impoundments of materials that
are physically similar (radiation levels, chemical) to uranium
mill tailings, but do not qualify as 11e.(2) byproduct material.
This second . category of requests, to dispose of non-11e.(2)
byproduct material in tailings piles, was discussed in a previous
paper (SECY-91-243).

Background: The UtiTRCA amended the AEA to include uranium and thorium
mill tailings and other wastes from the milling process as
material to be-licensed by NRC. Specifically, the definition
of byproduct material was revised in Section 11e of the AEA
by adding: .

"and (2) the tailings or wastes produced by the extraction
or concentration of uranium or thorium from any ore processed
primarily for its source material- content."

Such byproduct material inc_ludes all the wastes resulting from
the milling process, not just the radioactive-components. In
addition, Title II of UMTRCA amended the AEA to explicitly
exclude the requirement for EPA to permit -11e.(2) byproduct
material under the RCRA. The definition and. RCRA exemption of

~

11e.(2) byproduct material contrasts significantly with the
situation for source material and low-level radioactive waste
(LLW), where only the radioactive component is regulated under
the authority of the AEA. EPA has to address hazardous
constituents in those materials separately.

As a result of UMTRCA, the NRC amended 10 CFR Part 40, to
regulate the uranium and thorium tailings and wastes from the
milling processes. Thus, under normal operation, all tiilings-
and wastes in an NRC or Agreement State licensed mill producing-
uranium or thorium are classified as "11e.(2)_ byproduct material,"
and are disposed of in tailings piles regulated under Part 40.
They are not subject to EPA regulation, under RCRA. However, if
material that did not qualify as 11e.(2) byproduct material

- - _

-
._ -
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was placed in a mill's tailings impoundment, any hazardous
constituents it contained could lead to regulation by EPA.

The UMTRCA also required either the United States, or the State
in which the byproduct material has been disposed of, to maintain
long-term custody of, and surveillance over, the byproduct
material and the land used for its disposal. The AEA currently
designates the Department of Energy (00E) as the Federal
" custodial agency." However, the UMTRCA specifically referred
only to 11e.(2) byproduct material, and contains no provision
allowing for the transfer of custody or title of any other
material. While the applicatior of Section 151(b) of the
fiuclear Waste Policy Act could moot this issue in a specific case,
it does not provide a legal basis for avoiding the labeling of
a tailings disposal impoundment as either a mixed waste
f acility or a low-level waste disposal facility with the
complex regulatory burdens these labels carry. One of the

. purposes of the guidance is to avoid these consquences.

The term " alternate feed materials" is used to indicate
sources of uranium or thorium (throughout this paper
references to uranium mills or ore should be taken to apply
to thorium mills or ore, also), for a mill, that are not
natural ore (ore is not defined in the AEA nor in
UMTRCA). NRC staff has approved requests, in the form of
license amendments, to allow processing of alternate feed
materials in uranium mills. The requested license
amendrents generally were to allow the mill to use feed
materials that were either processing wastes such as those
derived through the extraction of other elements, or the
residues from mine-water treatment.

The following are examples of license amendments approved
~

in the past:

1. Processing Wastes from Other Operations

The Rio Algom Lisbon uranium mill in Utah has had its
source-material license amended several times in the period
from 1982 to 1987, so the mill could receive alternate
feed materials. The mill was authorized to use processing
wastes from: a uranium hexafluoride conversion facility, a
niobium-tantalum recovery facility, and from an yttrium-
lanthanides recovery f acility. The materials were
radiologically consistent with the existing tailings, but, in
the first example, the fluoride was in higher concentration
(greater than 1 percent) than in the existing tailings. In
1987, fiRC also authorized the Quivira Mining Company to
process raffinate sludge from a uranium hexafluoride

a
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conversion plant. The uranium content of these wastes (the
yttrium-lanthanides wastes averaged 1.17 percent and the
uranium hexafluoride waste streams 0.6 to 6.7 percent) was
higher than the average natural ore processed in the United
States.

2. Wastes from Treatment of Mine Water

Some mines have to be dewatered as the shafts or pits
fill with ground water. This water often contains
dissolved constituents as a result of flow through and
contact with ore bodies. It must therefore be treated
before it can be discharged offsite. Treatment is
often via ion-exchange columns which concentrate high
levels of uranium on resins or the eluate. Several
mills (Western Nuclear Inc., Split Rock, Wyoming, and
Atlas Minerals Corp., Moab, Utah) have obtained
license amendments and processed these residues / wastes
through the nill.

The NRC staff approved the processing of these alternate feed
naterials, considering them to be refined and processed ore
tased on a legal analysis from kegional Counsel. This
designation as ore is essential so that the residue from uranium
processing can qualify as 11e.(2) byproduct material for the
reasor,s stated earlier. With this interpretation, the resultant
nilling wastes were legitimately :lassified as lle.(2) byproduct
material.

However, because there is not a definition of ore in 10 CFR Part
40 and because of the potential policy issues involved in
approving the processing of feed material other than
natural ore, the staff has put recent requests on hold,
pending establistment of an agency position. Two such
requests currently awaiting a policy decision with respect
to the definition of ore are:

1. The Uf'ETC0 White Mesa mill in Utah has accepted some material
from the Teledyne Wah Chang Company ( Albany, Oregon),

i derived from processing ore to recover zirconium. These,

wastes contain greater than 0.05 percent recoverable
uranium and based on an available data review, the Department
of Environmental Quality for the State of Oregon determined
that these wastes are not " Hazardous Wastes,'' as defined

,

under 40 CFR Part 261 or the State's hazardous waste
j regulations. It was understood that in addition to

retaining the uranium, UMETC0 would be compensated forI

accepting the material.

|

,
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2. UMETC0 has also requested that they be allowed to
process the filtercake sludge from the Dawn Mining i

ICompany (Ford, Washington) mine-water treatment facility
located at the Midnight Mine. The facility was built
to treat the water that has been, and still is collecting
in a uranium mine, preventing mine closure and contaminating
the ground water. Treatment is necessary to obtain a
permit to discharge the water offsite. The f acility has
performed a test run, treating water with lime to precipitate
the uranium, and has generated centrifuge filtercake that
has a uranium oxide content between 0.5 and 2 percent. The
balance of the filtercake is primarily oxides and hydroxides
of other cations. Except for the high lime content, the
material is similar to other approved feed materials for
the UMETCO White Mesa mill.

Discussion: Uranium mills were designed and operated to process
. natural uranium-bearing rock (i.e. , ore), usually mined
nearby, in order to produce uranium (in the form of
yellowcake). There usually was no question of other feed
material or what constituted ore. However, there have been
occasions ~when other material has been proposed for processing
at uranium mills.

Mill tailings that meet the definition of 11e.(2) byproduct
material must be stabilized in accordance with the criteria
in Appendix A of 10 CFR part 40, but are not subject to separate
regulation as LLW or as hazardous waste under RCRA. The wastes
and tailings produced in a uraniu.a mill processing uranium-
bearino rock from nearby nines would meet the definition of
11e.(2) byproduct material. However, it is not obvious, from the
definiticr. alone, whether wastes produced from processing feed
material that is something other than reck mined from the earth
meets the definition of lle.(2) byprodua material.

Naither the AEA nor Part 40 contains a definition of " ore"
as it appears in the definition of 11e.(2) hyproduct

i material. The term " unrefined aad unprocessed nre" is,

however, defined separately)in Part 40, in relation to theexemption in 10 CFR 40.13(b for source material in ore, as:

" ore in its natural form prior to any processing, such
as grinding, roasting or beneficiating, or refining."

Tie fact that the term "any ore", rather than " unrefined and
unprocessed ore," is used in the definition of 11e.(2) byproduct
material implies that a broader range of feed materials could be
processed in a mill, with the wastes still being considered as

; lle.(2) byproduct naterial.

. . . . . - -
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Legislative history cunfirms the validity of 'a broad
interpretation of the terr.i "any ore." The definition of 11e.(2)
byproduct material as originally presented in UMTRCA was:

"tne tailings or wastes produced by the extraction or
concentration of uranium or therium from any source
material."

However, the then current NRC Chairman Joseph Hv.drie was
concerned that tailings resulting from the processing of ore
containing less than 0.05 percent uranium (the minimum
concentration that would still meet the definition of source
material) would fall outside the definition. To preclude that
possibility, he suggested that the words "any ore processeo
primarily for its source material content" be substituted for
"any source material."

In its decision in a case involving whether certain material in
and near the West Chicago, Illinois, facility of Kerr-McGee
Chemical Corporation (Kerr-McGee Corporation v. NRC, 903 F2d 1
[D.C.Cir.1990))was11e.(2)byproductmaterialorsource
material, the United States Court of Appeals arrived at a broad
interpretation of the def'inition of byproduct material in which
the concept of ore is not restricted to native rock. It also
cited Dr. Hendrie's testimony before Congress that led to the
wording that now exists, in the AEA, defining 11e.(2) byproduct
material as establishing that a broad reading of the definition
was in line with Congressional expectations.

The previous discussion leads to the conclusion that the term
" ore" in the definition of 11e.(2) byproduct material can be
applied to a broad spectrum of feed materials from which uranium
or thorium is extracted.

Following the Kerr-McGee court decision, cognizano staff
ret and agreed on a proposed definition of " ore"
(Enclosure 1). The proposed definition, as used in the
definition of 11e.(2) byproduct material, is:

" Ore is a natural or native matter that may be mined
and treated for the extraction of any of its
constituents or any other matter from which source
material is extracted in a licensed uranium or thorium
mill."

Two major considerations that went into this proposed
definition of ore were:

1. It is broad enough to include a wide variety of feed
naterials,

I

(

I
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2. The definition continues to be tied into the nuclear fuel
cy cle. Because the extraction of uranium in a licensed
mill remains the primary purpose of processing the feed
material, it excludes secondary uranium side-stream
recovery operations at mills processing ore for other
metals. Thus, tailings from such side-stream operations
at facilities that are not licensed as uranium or thorium
mills,wouldnotmeetthedefinitionof11e.(2) byproduct
material.

Although the intent of Congress in defining 11e.(?)
byproduct material appears to have been to encompass the
wastes from all feed material processed primarily for its
source-material content, two significant issues result from
the proposed definition of ore.

Sinca some of the feed material could contain hazardous
components, in addition to source mater a , the first significantil
issue is whether ma*.erial that would otherwise have to be
disposed of as hazardous waste can be processed in a uranium
mill and disposed of in the tailings impoundment as 11e.(2)
byproduct material. If such feed material were not processed .st
a uranium mill, it would be classified as mixed waste (radioactivity
regulated under AEA, plus hazardous waste regulated by EPA) and
would thus have to be disposed of in a mixec waste facility.

To determine if the feto material would be regulated as
hazardous waste, one must first determine if it meets the
definition cf Jolid waste, since hazardous waste is a subset
of solid waste, under RCRA. The EPA regulations that
implemented RCRA state (40 CFR 261.1-261.4) that solid
waste is any disr eded material not excluded in the
regulations and includes recycled-material.- A material is
recycled if it is re' claimed. Reclaimed is defined as,
... processed to recover a usable product..." Since"

alternate feed material would be reclaimed at the mill, ic
would be considered solid waste. It also would be classified;

as byproduct, which EPA defines as, " ..not one of the primary )
products of a >roduction process..." However, 40 CFR 261.2 c(3
provides that syproducts that exhibit only a characteristic of
hazardous waste (ignitable, corrosive, reactive, toxic) and that

-are being reclaimed are not regulated as hazardous waste. To
support the " reclaimed" provision, it must be demonstrated that
there is a known market for the material and documentation
provided, such as contracts showing that a second person uses-
the material as an ingredient in a production process. An
exception to this exemption is sludge from a water treatment
plant, so residues from mine-water treatment would not qualify.

4
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Sirce feed material is being used as an ore from which a useable
product (uranium) is to be extracted, it is being reclaimed and
thus would meet the EPA exemption to regulation as characteristic ,

hazardous waste, except if it were mine-water treatment residues.

The feed material would still be hazardous waste.if it contained
a waste listed under Subpart D (Part 261.30 .33) of the EPA
regulations. The listed wastes are in three categories:
non-specific source wastes such as spent halogenated solvents,
specific source wastes exemplified by wastes from wood preserving
and petroleum refining, and third, discarded commercial chemical
products such as chloroform. It is unlikely that feed material
for uranium mills would contain such substances but assurances
to that effect would need to be provided.

Constituents with hazardous characteristics that were in
feed materials processed at a uranium mill would eventually

.end up in the tailings impoundment as 11e.(2) byproduct
raterial. As such, they would be regulated under Appendix A
of Part 40 which provides for monitoring and control of
hazardous constituents. Thus, the ultimate fate of
hazardous constituents that might be in uranium mill feed
material would not escape regulatory oversight.-

The second significant issue that must be addr:ssed is the
potential of converting material that would have to be disposed
of as LLW or mixed waste into ore, for prDcet 'ng and disposal
as 11e.(2) byproduct material. The a ssibility of converting
such wastes to 11e.(2) byproduct mate. ial can be very attractive
to owners of such material. This is because of the high cost of
disposing of LLW and especially of mixed weste. An owner of
such material could pay a mill operator substantielly less to
process it for its uranium content and dispose of the resulting
11e.(2) byproduct material than to dispose of tha material as
waste at an appropriate facility. Utah officia? ae already
expressed concern (Enclosure 2) over "shan dispt (i.e.,

converting a mill into a LLW disposal site).

The proposed definition of ore would include any material from
which source material is extracted in a licensed mill and would
thus seem to allow such sham disposals. However the defin_ition
of 11e.(2) byproduct material requires that the ore be processed
...primarily for its source material content" and thus would"

not permit such sham disposals. Material that was processeu
primarily- to convert what would have been LLW or mixed waste
into 11e.(2) byproduct material does not meet the definition of
11e.(2)byproductmaterial.

Therefore, as part of its review of a licensee proposal-to
process material other than natural ore, the staff would
have to determine whether the processing was primarily for
the source-material content or for the disposal of waste,

.

.,
%
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This determination would have to be made on a case-specific
basis, but either of the following tests can be used:

1. Co-disposal test: If the feed material would be
approved for disposal in the tailings impoundment,
under the guidance contained in the July 27, 1983,
memorandum from Hugh L. Thompson to Robert D. Martin,
or subsequent revisions (e.g., as proposed in
SECY-91-243), it can be concluded that if a mill
operator proposes to process it, the processing is
primarily for the source-material content. The
material would have to be physically and chemicelly
similar to 11e.(2) byproduct material and not be
subject to RCRA or other EPA hazardous-waste
regulations, as discussed in SECY-91-243.

2. Licensee certification test: If the licensee
certifies under oath or affirmation that the feed
material: (1) is being reclaimed or recycled in accord
with RCRA, or does not contain RCRA hazardous waste; and
(2) is to be processed primarily for the recovery of
uranium and for no other primary purpose, it can be
accepted.

Alternatives: To address the issues just identified, the staff has
analyzed the following alternatives:

Continue to review each request on an ad hoc basis:a.
This is the present practice of approving, based on the
refined or processed-ore interpretation. Under this
alternative, review of the requests that are currently
pending could begin immediately. However, without
clear guidance on a definition of ore and on how to
address issues related to wastes from other facilities
being proposed as mill-feed material, it may be
difficult for staff to deal consistently with each
such request. Also, without Agency guidance, it may
be difficult to defend a staff decision, if challenged,

b. Issue Agency guidance: The Agency guidance would
include an interpretation of " ore" that is consistent
with the definition of ore given previously and provide
guidance on the sham-disposal issue just discussed.
This would provide the staff with a basis to assess
each request and thus contribute to consistent decisions.
Review of requests that are currently pending could
await promulgation of the Agency guidance which could be
accomplished in a relatively short time, or could proceed
imediately using the approach described.herein until the
guidance is finalized.
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The disadvantage of this approach is that policy
guidance can also be challenged and does not carry the
weight of a regulation.

c. Rulema king: The proposed definition of ore would be
incorporated into 10 CFR Part 40, and considerations
relating to sham disposal would be addressed in the
statement of considerations. This approach would
provide the strongest basis for assessing each request.
Hawever, the resources reauired for a rulemaking
addressing only this issue are considerably greater
than for issuing already prepared Agency guidance.
The relatively small number of requests for processing
of alternate feed materials do not justify an imediate
rulemaking effort.

d. Not allow processing of alternate feed material:
This approach would allow imediate resolution of
pending requests. However, it would reflect a rigid'
definition of ore and the scope of NRC authority over
tailings when a more flexible approach would be in
the public interest.

Reconrendation: The staff recommends Alternative b., that is, to issue
guidance on the definition of ore and on the issues
related to feed material that could be considered waste.
Although Agency guidance doesn't carry the weight of a
regulation, the staff concludes that the time and resources
required for rulemaking would not De .iustified in tH s
instance. There are only a few mills trat are in active or
standby status and that would be able to process alternate
feed material, and it is estimated that the Agency would
receive only one or two such requests a year. However, the
staff will incorporate the definition of ore into the
regulations the next time amendments to Part 40 are proposed..

Issuance of the guidance would also assist Agreement States.
As a policy, the Agreement States are not required to
adopt this guidance as a matter of compatibility.
However, if an Agreement State implements a similar
policy, the State will have some assurance that NRC will not
question its policy in program reviews and in making the
determination as required in 10 CFR 150.15a(a) prior to the
State terminating the license.

The staff has prepared Agency guidance on the use of
alternate feed materials in uranium mills (Enclosure 3) and
will transmit it to Region IV if the Commission approves
Alternative b. Staff would review the pending requests,
using this guidance, even if the guidance were issued in
draft form.

_
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Inplications: Resources required to implement the recommended alternative,'
that is, to issue policy guidance in its present form, are

- minimal. If the guidance were issued in draft form for
comment, estimated resources to review comments and finalize ;

the guidance are estimated to be 0.3-full-time equivalent' :

positions. Resources for guidance in the~ area of uranium i

recovery are included in-the Division of Low Level Waste
i: flanagement and Decomissioning budget and are sufficient to -

cover this task.

Coordination: The Office of the Genera 1' Counsel has' reviewed this paper
and has no legal objection. The Office of Governmental and

'

Public Affairs has reviewed this paper and concurs.

\
. /

~

#$M . I lor-
ecutive Director-
for Operations

.

Enclosures:
1. May 24,-1990, Meeting Notes i

2. August 8, 1991, Salt Lake
Tribune Article !

3. NM55 Position and Guidance .

Memo to RIV

Commissioners' comments or_ consent shou 1d be provided directly.
to the Office of the Secretary by COB Friday, November 8, 1991. J'

_

Commission Staff Office' comments, if'any, should.be' submitted
to the Commissioners.NLT Fridsy, November l',-1991, with an; r

information. copy to the-Office of the_ Secretary. If the paper- 4

is of such a nature that it requires-additional review and
comment, the Commissioners and the-Secretariat should'be
apprised.of when comments may be expected. :

.
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t%Y 24, 1990
.

TOTE FCR R. Bangart
J. Gremws
J. Austin
P. Lohaus
J. Surmeier
ti. Fliegel

| FRO 1: G. Gw9no11 -

DUF0ECT: ifET1tG EE~nCEN CDC, itES MU REDICH IV !!J HCD1 iJ.t-9 CN
t%Y 03,1990 CN TIE LEST CHICM30 D.C. CIFC.jlT CClJiT DECISICN.

,

As a f allowp to our meeting on May 15, 1990, I prepaned a list of
definitims for ore, which might resolve problems both at tre l's,(T,"..G.w West
Chicago site, as well as for the gcrecic purpcme of the ncn-byprtxist
Ccmningling SEIN Paper. The participants ,eres

ggG tt s rwafen lv m cy w y

Crockett Swift Betw1 Hall So11enbm 9 r
-

Fonner 01sycli

Af ter discussirq the advante and disac:tvantages of the candidate
definitions, the folicwing cre was selected

*
.

.

Dre is a natural or native matter ttut may be mined
and treated for the extracticn of any of its
ccnstittents or any other matter from which scurre

material is extracted in a licensed uranium or
thorium mill.

A ruber of censiderations want into the choice of this:

1. We dich" t want to include waste streams from side stream riccmsry ,

opera tions. We dich't want to be stuck with licensing other metal
extracticn tailings, such as copper tailings, because a nearby side
strtwn recerary operation had processed the liquf d waste for scurce
material.

2. M3 wanted a definition that tied into the ruclear fuel 'cWie.

3. We dicWt want to limit the variety of feedstocks, which eculd be
processed at licanwd uraniurn mills.

4. We wanted to include past practices #11ch had used_ various materials *

in part of the - feedstock invisitory.

The OGC participants did not see any way to nodify a definiticn for orw to
allcw disposal. of spmt resin and otfor discrete mirface wastes from side
strean recoery operaticns, withcut opening the door to include the phosptwte
and metal extracticn wastes. DOC staff recermwded that we pursue the opticn
of congressicnal etwige to pennit waste disposal of similar materials at
byprtxi.ct disposal sites, subject to MC codified criteria.

Enclosure 1
1
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De OCC participants concluded that tfe Ccmnissicn reed rot take any acticn to
ep wl cr fcrh11y petitlen the court with regard to the April 27, 1990

Du FFC staf f will rm need to t4e action to podify 10 CFR Partdecision.
40, Tectim 40.4 to irdicate the definitien of ore fcr the purpcres of Part 40
activitaes.
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B2 The Salt Lche Tribune, nursdae. August g.1991 =

' ~

Official Calls Plan to Reclaian Uranimn a Shan-
By Jarn Woolf They have scheduled a meeting quantity of waste containiog high. Teledyne.twa sut sans tarsar with Rep Daud M. Adarns, it. er levels of urantum. "The econotnies ought to be le" Sham dapoul" is what Larry Monticello. to voice their com. Umetro first proposed to 1989 op to us." he said.

Anderson calls a proposal to pro. plaints about Mr. Anderson and that the mattnal be hauled to the Jtrn DerJ.am. public affairs es
ceu radioactne industnal waste seek the legislator s auistance in Whde Mesa mill and be pro +essed orditator for Teledyne secusefrom Oregon at Urneteo a W!ute scheduhng a meettng with Gov. to remove the uranium. The

Mr. Anderson of " throwing a ino:Mesa tarstuum eullnear Blandsog. Norm Bargerter, waste, wtuch ts similar to pro' hey wrench in the wheels of taiSan Juan County. "We want to find out why we cessed uranium ore. would be de-
t unne must tastm7nt pouted in the mill's tailir,gs pond. tonroental progress" by oppost"Umetto has never fr'ade appli. Umeteo's plan.

estion to trecome a disWsal ute from the state of Utah."said % al' Mr. Anderson objected etsim- "The whole concept of being et
for le* lesel radioactise wastes, late Bran. maintenanu superin- ing Umette was trying to convert eronmentally am are sa recyetta,hl 8 m8Ubut has tried seseral de vioua us millinte a disposal sitt for 'he This ts a way of taking a waste tw -triethodt 'o br,ng waste into the ad \ an kn. d:MM nf

ration s radicartne wsties He irrial and fmdant a wav to rettsestate of Utah We mill continue to opnanons at the ouH said ha
oid the purpose of the mill $ tail- for a benefinal purpose." he s.tii'' "uppose that." said Mr .todersan en ab e ings pond was to dapne f.f prt" The 1989 proposal was stalledirector of the Utah Dinsson of ns- nI e.

Radiation Control senbed the radio.etive industrial "MMSf *anium on. not atupt an' when offie als from the Nucles*5 "byproduct that White Mess wants Regulatory Commisnon said the ,
Seseral e,ffinals from Umstro to process as a saluable source of As proof that the matenalis a were uncertain w hether Umetto

complained Wednesday that Mr uraniam not a aaste w aste. he estirnates it will cost Te- beense allow ed the company to a
Anderson has ur. fairly prevented The detatt is over 3 300 torts of ledy ne betu een $ 200 and 1300 per cept the Teledine wante Theinst
thett facihty from accepting what waste produced by Teledyne Wah ton to ship the material to Utah has been in hmbo while the agent
they ennsider an af prepriate mm. Chang Alt,any, the Albany. Ore .. and proceu it. while the value of studied the issue.
terial, while clearir.g the wsy for based dinition of Teledyne Indus, the uranium is only $40 per ton. ytank frigram, spokesman it '
Envirocare of Utah to necept a ines The unste. produced during John Frost director of reclama. ihe Nuclear Regulatory Commi
wide sanety of radioattne rnate. the production of aircoruum con. tion for Umeteo. refused to dis. sion said staff members are pr
nals at its Tooele County disposal tains los lesels of uranium The russ the costs and busir,eu ar. pannt a position paper for tisite rumpany also proouen a smaller rangonents between t'meteo and commissioners

Enclosure 2 I
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MEMORAfiDUf1 FOR: Robert D. Martin, Regional Administrator
Region IV

i

TROM: Robert M. Bernero, Director |
Office of Nuclear Material Safety I

and Safeguards

SUBJECT: p0 SIT 10ft AND GUIDANCE ON THE USE Of ALTERl4 ATE FEED !

MATERIAL IN URAtl!UM Mill 5 |

Staff reviewing licensee requests to process alternate feed material (materiel
ether than natural ore) in uranium mills should follow the guidance presented
in this paper. Besides reviewing to determine compliance with appropriate
aspects of Appendix A of 10 CFR part 40, the staff should also determine the
following issues:

1. Is the feed material cre?

For the tailings and wastes from the proposed processing to qualify as
lle.(2) byproduct material, the feed material must qualify as " ore." In
determining whether the feed material is ore, the following definition of
ore must be used:

Ore is a natural or native matter that may be mined and treated for the
extraction of any of its constituents or any other matter f rom which
source material is extracted in a licensed uranium or thorium mill.

2. Is the feed material mixed waste?

If the proposed feed material were hazardous or mixed waste, it would be
subject to epa regulation under RCRA. To avoid the complexities of
NRC/ epa dual regulation, such feed material will not be approved for
processing at a licensed mill, if the license can show that the proposed
feed material would not be a hazardous or mixed waste, if not proposed
for processing at the mill, this issue is resolved.

Feed material exhibiting only a characteristic of hazardous waste
(ignitable, corrosive, reactive, toxic) would not be regulated as
hazardous waste and could therefore be approved. However, this does not
apply to residues from water treatment, so acceptance of such residues as
feed material will depend on their not being hazardous or mixed waste.
Additionally, if proposed feed material contained a waste listed undu
Subpart D (261.30-33) of 40 CFR, it would be a hazardous waste and should
not be approved.

Enclosure 3
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3. Is the ore being processed primarily for its source-material content?

For the tailings and waste from the proposed processing to qualify as
11e.(2) byproduct material, the ore must be processed primarily for its
source-material content. There is concern that wastes that would have to
be disposed of as radioactive or mixed waste would be proposed for
processing at a uranium mill primarily to be able to dispose of it in the
tailings pile as 11e.(2) byproduct material. In determining whether the
proposed processing was primarily for the source-material content or for
the disposal of waste, either of the following tests can be used:

a. Co-disposal test: Determine if the feed material would be approved
for disposal in the tailings impoundment under the guidance contained~ -

in the July 27, 1998, memorandum to you from Hugh L. Thompson, or
subsequent revisiens (e.g., as proposed in SECY-91-243). If it

would, it can be concluded that if a mill operator proposes to
process it, the processing is primarily for the source-material
content. The material would have to be physically and chemically
similar to 11e.(2) byproduct material and not be subject to RCRA or
other EPA hazardous-waste regulations, as discussed in SECY-91-243.

b: Licensee certification test: If the licensee certifies under oath or
affirmation that the feed material: (1) is being reclaimed or
recycled in accord with RCRA, or does not contain RCRA hazardous
waste; and (2) is to be processed primarily for the recovery of
uranium and for no other primary purpose, it can be accepted.

If it can be determined, using the aforementioned guidance, that t'he proposed
feed material meets the definition of ore, that it will not introduce a
hazardous waste not otherwise exempted, and that the primary purpose of its
processing is for its source-material content, the request can be approved.

Robert it. Bernero, Director
Office of Nuclear Material Safety

and Safeguards
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OFFICE OF THE
SECRETARY December 3, 1991

MEMORANDUM FOR: James M. Taylor
Executive Director fo 7 erations

FROM: Samuel J. Chilk, Secr hp

bLFEEDMATERIALSSUBJECT: SECY-91-347 - URANI MI
OTHER THAN NATURAL O_ S,

The Commission (with all Commissioners agreeing) has approved the
staff recommendation to publish policy guidance on the use of
feed material other than natural ores, but directs the staff to
formulate a single Federal Reaister notice combining this
guidance with the notice to be published from SECY-91-243.

The issues addressed in SECY-91-347 relate closely to those
discussed in SECY-91-243 - Disposal of Material Other than Atomic
Energy Act of 1954, as amended, Section 110.(2) Byproduct
Material into Uranium Mill Tailings Impoundments. As such, the
staff should prepare a single federal Reaister notive that
solicits public comment on the guidance contained in both SECY-
91-347 and SECY-91-243. The Federal Register notice summary
should explain that NRC is requesting public comment on two
guidance documents and staff analyses. The content of SECY-91-
347 should be placed in a format similar to that used for SECY-
91-243 in which the proposed guidance is presented and followed
by the staff analyses.

Since the proposed guidance information in SECY-91-347 addresses
material that may be under the purview of EPA's RCRA regulations,
the staff should specifically solicit the views of EPA on this
matter during the comment period. As directed in the SRM dated
September 20, 1991, the staff should also seek comments from the
Agreement States and LLW compacts.

SECY NOTE: THIS SRM, SECY-91-347, AND THE VOTE SHEETS OF THE
CHAIRMAN AND COMMISSIONERS ROGERS, CURTISS AND
REMICK WILL BE MADE PUBLICLY AVAILABIE 10 WORKING
DAYS FROM THE DATE OF THIS SRM

l
|

|
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| The combined Federal Recister notice should be returned for
| Commission review in a negative consent format.
1

(EDO) (NMSS) (SECY Suspense 30 days after 9100285
Commission approval

,

of revisions to
SECY-91-243 FRN)

cc: The Chairman
Commissioner Rogers
Commissioner Curtiss
Comraissioner Remick -

OGC
OIG

_

|
|

6
'

,



'' _ _ _ _ _ _ _ _ _ _ __ _ _ _ _ _ _ _ _ _ _ _ _

Federal Register / Vol 57. No. 93 / Wednesday. M:y 13, 1902 / Notices 20515.

~

' contention must be one which,if proven. Descript/orr c>(amemiment reques tr oATts:The comn.ent period expires
~

-

I

would entitle the petitioner to rebet A ne amendment revises Table 3 2-1 of June 12.1992.
I

petitioner who fails to file such a Technical Specifica tion 3.2.5. "DNB. Acontssts Send wrf tien comments to '

l supplement which satisfies these Parameters '' Specifically. it lowers tbc Chief. Rules and Directives Review-
I

requirements with respect to at least one value for the minimum required reactor Branch, U.S. Nuclear Regulatory '

contention will not be permitted to coolant system (RCS) total flow rate Commission. Washington. DC 20555. or
participale as a party. from 274200 gpm to 270.850 gpm and hand deliver to 7920 Norfolk Avenue.

Those permitted tointervene become lowers the flow measurement Bethesda. MD. between 7.45 a.m. and
parties to the proceeding, subject to any uncertainty value, speciTed in the 4:15 p.m. on Federal woridays.
limitations in the order grantingleave to footnote, from 3.5% to 2,0%.
Intervene, and have the opportunity to Date cfissaance- April 23.1932 FOR FURTHER INFORMATION CONTACT:

participate fully in the condcci of the Effective date: April 23.1993 hlyron Fliegel. Office of Nucleat

hearing. Includmg the opportunity to Amendment No.* 45 hfaterial Sa fety aad Safeguards. U.S.

present evidence and cross-exaniae facility Operatirg License No. NPF- Nuclear Regulatory Commission.

73. Amendment revised theTechrdcal Washington. DC 20555c telephone (301)witnesses.
Since the Commission has tr.ade a Specifications. Pubhc comments 5 & 2555. '

final determination that the amendment requeMed as to proposed no signifu: ant smumAn womAm
involves no significant hazards hazuds consideraticu: No.h
cocsideration, if a hearing is requested. Commission's related evaluation of the Discussion
it will not stay the effectiveness of the amendment, finding of emergency NRC staff has prepared a revision to _

amendment. Any hearing held wocid circumstances, and final determination its licensing guidance. imed July 27
take place whde the amendment is in of no significant harards consideration 1988, on the dispwal of material other
effect. are contained in a hfety Evaluation

than that defined in section 11e (2) of theA request for a hearing or a petitfon dated April 23.1992.
for leave to intervene mus: be Ed with LceolPublic Document Room

Atomic Energy Act of 1954 ( AF.8.). as

the Seuetary of the Commission.U.S. locatiotr B, F. Jones Memorial Ubrary, amended, in uranium mitt tailings

Nuclear Regulatory Commissiork 663 Franklin Avenue. Aliquippa. Impoundments (Part A of the

Washicgton.DC 20555. Attention: pennsylvsala 15001. Supplementary Information}. The staff
Docketing and Services Branch. or may Attorneyfor licensee: Cerald has also prepared new licensing
be delivered to the Commission's Public Charnoff. Esquire. Jay E. Silberg, guidance on the processing of feed
Document Room, the Gelman Bui!dmg, Esquire, Shaw. Pittcun. Potts & materials other than natural ores in
2120 L Street. NW., Washington, DC - Trowbridge 2300 N Street. NW, uranium mi!!s (Part B of the

'

20555. by the above date.Where Washington, DC 20037. Supplementary Informationi. In
petiuons are fifed during the last ten (10) NRCProject Directorr John F.Stolz developind the guidance, staff analyzed
days of the notice period,it is requested . Dated ni Rochille. Maryland, this 54h day the policy and legal issues involved for
that the petitioner promptly so inforat of May 19n each gu. dance document. In order toi
the Commission by a toff. free telephone For the Nuclear Regulatory Commisefort pames on 6es pd a em
call to Western Union at 1.(800) 725-0000 Steven A.Varga, Issun andaW e h gdance
(in Missocrl 1 (800} 3428'00). h Director. Division o/Aeacur rm/ects . &R. documents, the NRC is soliciting
Western Union operator should be given office ofNuckor Reactor Reg:dation comments from the public, the
Datagram Identification Number 3*37 | Doc. oc-itoA %d 5-12-02; a 45 mini EnvironmentalProtection Agency.NRC
and the fo!! awing message addressed to . coo, %, Agreement States, and regionallow.

,

.,.

(Project Director): petitioner's name and level waste compacts. Comments
-iefephone number, date petition was received will be considered in deciding

mailed, pfant name. and publication Uranium Mill Facmties, Requesf for
date and page numberof this Federal Public Comments on Revised

whether the guidance documents shoold

Register notice. A copy of the petitle" Guidance on Disposalof Non Atomic be revised.

should also be sent to the Office of the Energy Act of 1954.Section 11e.(2) In the guidance documents and

Cencral Counsel. U.S. Nuclear Byproduct Materialin Tamnga associated stalT analyses, the term "non-<

Regulatory Commission, Washington, impoundments and Pos!!!on and 11e.(2) byproduct material"is used to .
DC 20555, and to the attorney for the Guidance on the Use of Uranium M31 refer to radioactive waste that is similar
licensee. Feed Materlats Other Than Natural ' in physica; and radiological -

Nontimely filings of peritions for leave Ores &we p aPw
to intervene, amended petitions, specific activity) to byprodnet maten. t.. a

supplemental petitions and/or requests Aor.mcy. Nuclear Regulatory
as defined in Section 11e.(2] of the AEA

,

,

for hearing will not be entertained Commission. but does not meet the definition in that
absent a determinstion by the Acnow Request for pubhe comment. section because it is not derived from ;
Commission, the presiding officer or the suuuARY:'Ihe Nuclear Regulatory ore processed primarily for its source "

i

Atomic Safety and Licer. sing Board that Commission |NRC) is soliciting pubbc material content.
the petition and/or request should be comment en two guidance documents: % staff analyses in Parts A and B ,

granted based upon a balancing of the *2eviscd Goidance on Duposal of Non. contain additional definitions and +

teeiors specified in 10 CFR 2.714(aM1MI). Atomic Energy Act of 1954, secdou estenshe background information
(v) and 2.714(d). * 8 8' necessary to understand the summary ;
Duquesce Ught Company.et. al., Dockat ,. po, a

8" ** ' " * * " * *"* #'
/No. 50-412. Beavet Valley Power Station. Guidance on the Use of Uranium Md1 e ans s the tums and 5

Unit 2. Shipplagport. Pennsylvania Feed Materials Other Than Natural I" *** P* I" C***'
Date of amendment requese January Ores;" along with the associated staff j

f
13,19G2 analyses.

i

1
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Part A-Resised Guidance on Disposal comments within 30 days, before discussed. This analysis is limited to
of Non-Atomic Energy Act of 1954, granting the license amendment to the options involving commingling with
Section 11e.(2) Byproduct Materialin 11e.(2) licensee. existing tailings impoundments.
Tailings impoundments 10. The mechanism to authorize the

1. In reviewing licensee requests for disp sat of non 11e.(2) byproduct 2. BoQmnd
the disposal of source material wastes materialin a tailings impoundment is an The Uranium M iTailings Radiation

a nendment to the milllicense under 10 Control Act (UMTRCA) of1978that have radiological characteristics
comparable to those of Atomic Energy CFR Part 40 authonzgng the receipt of amended the AEA to specifically

Act (AEA) of 1954. section 11e.(2)
the material and its disposal. include uranium and thorium mill

byproduct material (hereafter designed Additionally, an exemption to the tailings and other wastes from the

as "11e(2) byproduct material")in requirements of to CFR Part 61, under process as radioactive material to be
tailings impoundmerts, staff will follow the aut!.ority of i 61.6, must be granted. licensed by NRC. Specifically, the

The license amendment and the i 61.6 definition of byproduct material wasthe guidance set forth below. Licensing
cf the receipt and disposal of such non- exemption should be supported with a revised in Section 11e.(2) of the AEA. to

staff analysis paper addressing the include ". . . the tailings or wastesAEA, section 11e (2) byproduct material issues discussed in this guidance. produced by the extraction or[hereafter designated as "non 11e.(2)
byproduct material") should be done NRC Staff Analysis of Disposal of Non. concentration of uranium or thorium
under 10 CFR Part 40. Atomic Energy Act of 1954, Section froin any ore processed primarily forits

2. Naturally occurring and accelerator lie (2) Byproduct Material la Tailings source material content."
produced material waste shall not be Impoundinents The definition of byproduct material 8

in Sectior 11e42) of the AEA includesauthorized for disposalin an 11e (2) L AUC*d',0" all the wastes resulting from the mill;r.gbyp. 3 duct material impoundment.
3. Special nuclear material and Recently, the Nuclear Regulatory process, not just the radioactive

Section 11e (1) product material waste Commission (NPC) received several components. In adddion. Title !! of
should not be considered as cand; dates requests to allow activities other than UMTRCA amended the AEA to
for disposal in a tatlings impoundment, the normal processing of native uranium explicitly exclude the requirement for
without compelling reasons to the ore at licensed uranium milling facilities. the Environmental Protection Agency
contrary.lf staff believes that such We have,in the past, received, and,in (EPA) to permit 11e.(2) byproduct
material should be disposed of in a some cases, approved. similar requests. material under the Resource
tailings impoundment in a specific These requests hav e fallen into two Conservation and Recovery Act
instance, a request for approval by the categories.The first category of requests (RCRA).The designation of 11e (2)
Commission should be prepared. is to allow the pracessing of feedstock byproduct material contrasts

4. The 11e (2) licensee must material that is not usually thought of as significantly with the situation for
demonstrate that the materialis not ore, for the extraction of uranium, and source material 8 and other radioactive
subject to applicable Rescene then dispnse of the resulting wastes and materials controlled under the authority
Conservation and Recovery Act tailings in the facility's taihr.gs pile.The of the AEA.This possibility for dual
regulations or other U.S. Environmental second category of requests is to allow regulation by both NRC and EPA can
Protection Agency standards for the direct disposal of non Atomic become an issue when dealing with
hazardous or toxic wastes prior to Energy Act (AEA) of 1954. section mixed hazardous wsstes. As a result of
disposal. 11e (2) byp;oduct material 8 [hereafter UMTRCA. NRC amended 10 CFR Part 40

5. The 11e(2) licensee must designated as "non.11e.(2) byproduct to regulate the uranium and thorium
demonstrate that there are no material"). that was no* generated tailings and wastes from the milling
Comprehensive Environmental onsite, into tailings piles. process. Thus, under normal operation,
Response. Compensation and Liability in assessing these requests, the staff all the tailings and wastes in an NRC or
Act issues related to the disposal of the has raised two policy concems related Agreement State licensed mill producing
non.11e(2) byproduct material to taihngs piles. The first concern is that uranium or thorium are classified as

8. The 11e (2) licensee must the requested activity might result in "11e.(2) byproduct material." and are
demonstrate that there will be no complicated. dual, or es en multiple disposed of in f ailings piles regulated
significant environmentalimpact from regulation of the tailings pile, and the under Part 40. They are not subject to
disposing of this material. second concern is that the requested EPA regulation, under RCRA. However,

7. The 11e (2) license must activity might jeopardize the ultimate the EPA Clean Air Act regulations still
demonstrate that the proposed disposal transfer to the United States result in direct EPA permit authority
will not compromise the reclamation of Government, for perpetual custody and over the mill tailings, whether or not
the tailings impouadment by maintenance, of the reclaimed tailings they are commingled with non-11e.(2)
demonstrating compliance with the pile. byproduct material waste.
reclamation and closure criteria of This analysis addresses the second The UMTRCA also required and
appendix A of 10 CFR part 40. category of requests, that is, requests to provided for long-term custody and

8. The 11e (2) licensee must provide dispose cf non-11e.(2) byproduct surveillance of the byproduct material
documentation showing approval by the materialin tailings piles. Issues relating and the land use for its disposal.The
Regicnal Low Lesel Waste Compact in to such proposals requesting regulatory Department of Energy (DOE)is the
whose jurisdiction the waste originates consideration of commingling of tailings Federal agency currently designated as
as well as approval by the Compact in with other radioactive wastes are
whose jurisdiction the disposal site is a neueforih. byprod.ci m.ien.t es der.ned in
located. * For the purpcses of this an.6yos the term *non- Section 11e (2) of the AEA wdl be referred to as

9. The Department of Energy should 11e m b> product m.iener wal be used io refer to "11e m b> product twenal-
'*d** c"'' * * *'' 'h*' i' '''St.r to b> rroduct * neepi in the case of soorte ruien i or.. .ourcebe informed of the huclear Regulatory
maien.L as dermed m the AEA m section 11e L2k swenal consists ordy of the radioactive

Commission findmgs and proposed e,i ,, ,oi i,,.ti, con,,dered to b I te tri by proact cornponenis or ise w.sie. is.i . remum. rhon.
8Cllon, with 8n opportunity to pro %ide meien.L or any combin.non of the two D0 CFR to 4ihil.

t , m . . _ . g
.
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the " custodial anncy" by the /.EA. (1 Mme Wastes used in the Manhattan Engineering
District and early Atomic EnergyiIowes er. the UMTRCA specifically To rnine uranium or othu source Coramission programs. Wastes sesultingreferred only to lle (2) byproduct matenal ore from underground or open. fr m that processing and dispowd of atmaterial. UMTRCA conta ns no pit rnmes. operators frequently need to these sites would quahfy as 11e (2)provision allowing for the transfer of dewa:er the mine casittes This results hpr duct material. Iloweser. It is n t

|
custody or title.and hence for c>entual in quantities of mine w ater with dear that an ee catanunated maten,allong term custody and sursedlance of suspended or dissolved consnruents. "' 0"* ' U"' " *"U IN * F "**" N 0'

| uther material c>en if the rnatenal were some of which are source material. Alter ore f r thortant At some sites there was
no more radioactive or toxic than the processing the mine water to satisfy also pwessing Im ran carths and other
uranium or thortum taihngs themselves. National Pollution Dar.harge metals. The IXE which accepts

Ehmination System or other release MsPonsibihty for the FUSRAP materials,J. 7be Colegory of Requests for requirements, the resultant dean mine is invesugaung optimu for dispoul and |Comanngmd Ihsposal To Be Addreswd water is then dinharged offsite. In some c ntt I f dese matenals. M j

Son e Ucensees have proposed to cases, the resulting water treatment
estimates that a total of 1.7 mdt:on cubic |

d rectly dispose of radioactive wastes in (dier<ake or sluJge residues exceed the e d m&M s WM M h b nm ;

existirar urumurn mill tai!mgs sites. The 0&paroent liceasabfe lirnit for sourc, Sid'PL E(""' P"P 'dI' hd '*
msterials vary from taihngs from material flese residues do not satisfy c nsidered the transportation of
e straction Proces>cs for mehls ud

thw def nition of 11e (2) byprodu< t FUSRAP materials from New Jersey to
rnalenaL t>ecause they do not resu!(rerocarth sne!als (such as copper,

"tantalum, columbium, zirco"iurn) to Statea. such as Utah. Wa shington, and
n c r e-

spent resms f:om water treatment NRC and the Agreement States have w7" min 8-
pronsses Ifuwever, because ti.ese been contacted by bcensees and w aste 44 NARM
materials did not resuit from the generators that desire to dispose of such These wastes result imm a wide rangeextr. action or concentiation of uranlum fdter-cake of sludge residue directly into
or thoriurn from ore, they are not 11e (2) the taany pdes at hcewd ureium of operations, but are not generally
byproduct material.Many of these md! tadings sites. NRC has indicated regulated by the AFA Past requests for

6sposal in uranium mill tailing pondsorphaned" wastes have e!evated tha such material does not constitute
have included contaminated resins fromconcentrations ci source matenal, and 11@ bpdact material ion-escharge well water purifyingunless otherwtse e sempted. require

bcensed control.if the rnaterra!s escud 42 Secondary Process Wastes operations. NRC has also received

the 0 O'Lpercent hcensable (content of frequently, natural cres that are inquiries regarding the disposalof
source material by weight) critenon in processed for rarc earth or other metals construction s : tap and radium.

contaminated sod from old commercial10 CFR part 4a Son.e of the w aste* have sigmficant concentrations of
ptcposed for comminghng contain radioactne elements. Examples include operations. The Indnidual States
radioactWe mattia!. not replated by copper. zirconium, and s anadium ores. usually administer the regulatory
NRC, that classify as naturaHy-occurnng Sornetimes the uranium is captured in a responsibihty as er NARM. but rnany
and accelerator-produc ed radioactiv e side stream recoscry operation. In other Federal agencies have

material (NARM) and as such cannot be which uranium is precipitated out of the jurisdictional responsibdities trlated to
N ARM. The se include EPA. thecasily disposed of. In most of the pregnant solution. before or after the

proposals the staff has seen disposalof rare earth or other metal Although this
Consumer Product Safety Commission,

these materials in fadings side stream recovery operation 1, the Department of flealth and llaman

impoundments would not sienif;cantfy brensed by NRC, the tadings (which Senices, and the Department of labor.
There is a State-hcensed NARMincrease the effect on the pubhc health. consist of the crushed depicted ore and

safety. nnd enstronment. Because of the the depleted so!ution after recovery of
disposal faci!ity in Chve, Utah. licensed
to Ensirocate of Utah. Inc.

relath ely large solumes of these wastes. metals and rare earths) are not 11e (2)
Iow lev el wa ste disposal options are by product material This is because the Two common elements run through

limited. These wastes are simdar to ore was not processed primarily for its most of the requests we have recened
source material content, but for the rare for direct duposal of non Ile(21

taihngs in volume rad;oactmty, and
earth or other metalIf the tails contain byproduct rnaterial in taihngs piles: the

toxictry. Therefore some waste
greater than 0 05 percent uranium and matenalis of fow specific-activity and

producers see the mdl taihngs disposal thorium, they would be sourte material the materialis physica!!y similar to
sites as prunfmg art economical option and would thus be hcensable and hase 11e (2) byproduct material Most of theI

| for such dfsposal. to be disposed of in comphance with requests are for bulk matenal hie soil.
[
' <L Types of Waster Femy Propcyd for NRC regulations. NRC has received crushed rock, or sfuhes, contaminated

Drspos<d loro Todirgs Pdes requests from NRC and Areement State with source materf af in relatttefy low
" ' ' '' "" Id 8' '*#" "''

! The NRC anJ the Ayecment States *" *"' S Pmiorn Saff Ciddance
( continue to receive requests for the 3, ,) in i M
|

direct disposal of non.11e (2) byproduct taihngs piles. In response to a request from Regton
i material into uranium md! taihngs pde*- IV, the Director of the Offrce of Nuclear

The follow uw generalcategories of non. 43 Formerly Utih. red Sites Remedia) Material Safety and Safeguards (NMSS)
ite42) b) product material dlustrate the Action Program (RISRAPJ provided guidance for addressing
requests submitted to NRC and the These sites primarify prucessed requests to aHow the dsposal of non-
Agreement States for disposal into material such as monarate seds, to 11e (2) by product material in licensed
uranium mdl taihngs piles Lcensed estract thorium for commercial md! tadings impoundments. The staff

,

i

under authcrity estabbshed by title 11 ci appbcations. Covernment contracts considered that the t) pes of material
UMIRCA. w ese issued for thorium source rnaterial proposed for such disposal could be

|
|
|
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separated into two categories:(1) 6.1 RCRA Authority and hiixed Waste need strong assurances or pumission
from either the State or DOE that theNARh1 wastes, and (2) wastes generated The NRC and Agreement State

by operations regulated under the AEA. licensed uranium and thorium milling commingling would not compumise the
n the guidance, the staff concluded facilities do not fall under the eventual transfer of title and c istody.

that it would not approve a policy o{ jurisdiction of RCRA.The AEA b. The license cannot 1 e lega'ly
allowing disposal of NARM wastes tn expl citly excludes 11e.(2) byproduct terminated, unless the custody cnd title

tai!!ngs impoundments. A maior concem material frem RCRA permitting.. have been transferred as stipula ted in
"' ' Y H wever, radioactive wastes that are Section 83 b(1)(A) of the AEA.
rcgu! te R fS es o A

.

not 11e.(2) byproduct material and Commingling of wastes could

c ntain hazardous wastes are mixed complicate this transfer and. het ce, the
N f si a io wt u ica ve termination of the license.wastes and are not exempted from
jurisdiction with respect to the RCRA. Commingling RCRA. regulated Because of these concerns.NRC staff
commingled radioactive materials could wastes with tailings could result in the wrote to DOE regarding its position on
be created. Furthermore, the

application of the EPA RCRA such transfers. DOE s response of June
Commission's authority, under section regulations and separate EPA permitting 10,1988, indicated its uncertainty
Mc of the AEA. to approve alternatives authority.The licensee would have to regarding authority to accept custodial
to requirements. if the NARht wastes comply with both EPA. and AEA-related transfer of tailings sites, where
w ere to violate standards. would be
impaired regulations. radioactive material not constituting

The staff viewed the other category, NRC has revised the regulations in 10 11e (2) byproduct material has been
CFR part 40(including appendix A) to comming!cd. In further correspondmce,

wastes generated by operations c nform to the appropria'e portions of of October 5.1988, and htarch 16,19A
regulated under the AEA. as potentially EPA's RCRA regulations.The UMTRCA. the NRC staff requested more specificity
acceptable in a mill tailings
impoundment. Each such proposal as amended, stipulates that regulations from DOF.

should be considered on a case-specific for byproduct material be consistent
DOE's initial responses addressed the

basis.The guidance identified four with the Solid Waste Disposal Act generalissue of DOE acceptance of a

findings that would have to be made (SWDA). On November 13.1987. NRC Title !! site containing non-11e.(2)

before NRC would authorize such conformed the regulations of part 40 to byproduct material. DOE would have no

disposal. the EPA standards containing the RCRA objection to such a transfer provided it

As a result of this guidance, present provisions of the SWDA. However,if a would not incur any additional costs

policy is that NRC will approve of licensee disposes of source material related to the non-11e.(2) byproduct

proposed disposals of source material compounds or mixtures other than material.To ensure that there would be

on their indisidual merits. and only if uranium or thorium ores. In the tailings no additional costs due to the non.

the licensee can demonstrate the piles, only the source material 11e (2) byproduct material, DOE

following: component of that compound or mixture suggested that NRC make the following
a. The disposal will have no would be excluded from the pro.isions findings before transfer:

significant additional effects on public of RCRA,if the compound or mixture -That there is no adverse
safety and health, and the environment. qualifies as " hazardous." The bulk of environmental impact resulting from

b. The disposal will not compromise such material would come under the the dispoal of these wastes (e.g, that
the reclamation of the tailings purview of EPA RCRA regulations. the reclamation of the impoundment
impoundment. In effect, disposal must resulting in dual regulation of the will not be impacted or that there are
comply with the reclamation and closure tailings impoundment.To preclude this - no groundwater restoration issues).
critena ,n part 40, appendix A. dual regulatory authority and the -There are no outstanding

~
i

c. The disposal will not result in the complications resulting from it. includ.ing environmental compliance issues
tailing becoming subject to RCRA or the potential conflicts in requirements, the - under any applicable environmental
Comprehensive Environmental staff will not approve co-disposal of law (e g , under RCRA or CERCLA)-
Response. Compensation, and Liability non-11e.(2) byproduct material

These conditions willbe met if the
Act (CERCLA). containing hazardous constituents.

d. DOE or the State agrees, in regulated under RCRA. first three conditions (a c) discussed in
section 5, above, are demonstrated.

advance, to take title to the site, upon 6.2 Custody and Title Transfer By letter dated January 23,1991. DOEcompletion of the reclamation.
The first two conditions are self. UMTRCA, title II, section 202 (Section responded to five specific questions

evident and will not be discussed 83 of the AEA) stipulates that such title NRC staff had raised.The questions
further. The other two conditions can be to the 11e.(2) byproduct material and to focused on the quantities and

sufficient obstacles to any wutine the land used for the disposal of 11e.(2) concentrations of several categories of

decisions to allow such commingling of byproduct material shall be transferred non-11e.(2) byproduct material that DOE

byproduct and non.11e (2) byproduct to either the United States Government would find acceptable to dispose ofin

materials under UhmtCA. and are or to the State in which the land is tailings impoundments without

discussed, along with other issues, located. UMTRCA identifies DOE, or jeopardizing title transfer. DOE's
below, any other agency so designated by the response stated that criteria for

President, to be the custodial agency for determining acceptability should
& A.I3/#d"* the U.S. Government. However, at its consider three issues:

~

Although the technical. economic and option, the State may elect to become a. Concentrations of hazardous
societal advantages in some proposals the custodiallicensee of the site after constitueats in the non-11e.(2) byproduct
have appeared to encourage such closure. materials,

disposal of low specific activity The NRC staff has two concerns Tables showing concentrations
radioactive materialinto tailing piles, relating to this transfer: typically found in tailings were
significant statutory and regulatory a. The licensee for any site where the presented end the statement made that
issues may complicate such disposal; materials would be commingled would acceptable concentrations could be

.
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selected from those tables. DOE also concurrence would no't be appropriate Soils contaminated with SNhi may be,

recommended that if concentrations in or necessary. liowever, in order to similar to 11e.(2) byproduct material in i

!the non 11e.(2) byproduct material reduce the potential for future problems physical, chemical. and radiological
exceed those "* * * adopted from the with transfer to DOE. NRC staff will characteristics. There are, however,

tables (or other sources) * f *." a risk notify DOE (with an opportunity to issues related to the disposal of
assessment be performed. provide comments) of each impending byproduct material or SNht-

Thus. DOE described a process, with decision to allow non 11e.(2) byproduct contaminated soils in tailings
an ultimate resort to risk assessment. material disposalin a tailings impoundments that preclude routine '

that could be used to determine impoundment. approvat using the criteria in appendix

6.3 Acceptable V/astes A of to CFR part 40. Possession of )acceptable concentrations of
constituents in non.11e (2) byproduct b) toduct material or SNM would have

'

materials. He first demonstration. As discussed in section 4 above, most to e 1; censed under 10 CFR part 30 or
ciscussed in Section 5. above (that the . of the. requests for commingling non- 70. respectively, and not part 40. For
disposal have no significant additional 11e.(2) byproduct materialin tailings SNM. the issues of criticality, material I

effects on public safety ar.d health and impoundments pertain to material control and accountability, and site
the ensironment). encompasses this similar to uranium mill tailings and security might also have to be -
DOE cons deration. Thus, this wastes. Rese are usually bulk materials addressed.i

consideration will be met if the 1983 like soil, crushed rock, or sludges For these reasons, the staff will not
contaminated with low concentrationsstaff guidance is adhered to,

,
approve the disposal of byproduct

b. Irrpact cf the additional material cf source matenal or NARM. material or SNhl through the process
quantity (volume) of non-11e.[2) For the reasons discussed in section 5 discussed in this guidance and analysis
byproduct materials that the Title 11 site above, the staff will not approve If there is a compelling reason, such as
would have to accommodate. , commingling of NARh{ in tailings a h@k We d de man

D01 stated that this determmation impoundments. However, current staff to consider a specific proposed disposal
would have to be made on a site-specific policy la to consider on a case-specific of byproduct material or SNht in a
basis, considering cost. schedule. design basis, wastes generated by operations alof the
capacity of the impoundment, and the regulated under the AEA.This would n{ imp yd ent ap
impact of errors and uncertainties in allow consideration of byproduct as
these projections and estimates. This defineJ in section 11e (1) of the AEA. 8.4 Regula'ary Issues
consideration will be satisfied by the and special nuclear rnaterials (SNht) There are two regulatory issues that
first two demonstrations discussed in wastes,in addition to source material

require consideration in develop ng thisi
section 5 above. waste, for disposal in tallings guidance:,

| c. Possibility that Radon-222 releases impoundments. Recently, there have
a. Inasmuch as the kind of materialfrom the disposal site would exceed the been inquiries to the staff about disposal under consideration is within the,

1 limits specified in 40 CFR 192.32. as a of SNht. contaminated soils in tailings
result of including non.11e (2) byproduct impoundments. For the reasons purview of the States under the Low'

I materials in the title !! site. discussed below. NRC staff will not Level Radioactive Waste Policy

The Radon.222 release limits in 40 normally approve disposal of 11e.(1) Amendments Act of 1985 (LLRWPAA).

| CFR 192.32 are incorporated in Cnterion byproduct material (hereafter referred to the explicit approval of both the
6 of to CFR part 40, appendix A. Thus, as " byproduct material") or of SNhi in origmatmg and the receiving Compact

<

I this consideration will be satisfied by tailings impoundments. should be obtained if the waste is going

{ the second demonstration discussed in Appendix A of 10 CFR part 40 anywhere but a designated Regional

section 5 above. presents criteria for the disposal of facility. Although this is not specifically
i Therefore, demonstration of the first 11e.(2) byproduct material nese a health and safety issue,it is an issue

} three findings discussed in section 5 criteria. to properly dispose of thj. that could cause problems for the

> above (health and safety, compliance material. wert developed based on the licensee and perhaps interfere with
I with appendix A. and no RCRA physical, chemical, and radiological ultimate reclamation of the tailings. As a -

problems), should result in the fourth characteristics of the materialThe basis result. the policy should include a
finding (DOE acceptance of title) being for most of the requests to commingle requirement that the licensee's submittal

met. However, there is one remaining non 11e (2) byproduct materialin provide evidence of the Compacts'
concern related to DOE's acceptance of tailings impoundments la that the approval of the proposed disposal.

title to tai |ings impoundments proposed materialis similar in b.The material being proposed for
containing non-11e (2) byproduct characteristics to 11e.(2) byproduct disposal in tailings impoundments is

j| ma.erial. None of DOE's response to material, but does not meet the material subject to the Commission's
:

| NRC on this question contains an . definition, which is based on process authority under the Atomic Energy Act.
! unequivocal statement that,if NRC and history, rather than characteristics.. It is mostly,if not all soil contaminated

| ,

determines that the above discussed Because of this similarity to 11e.(2) with uranium, thorium. and associated

9 concerns and criteria are satisfied. DOE byproduct material the criteria in radium (which is a decay product of
will accept title to such a site. For appendix A are appropriate to use, to uranium and thorium) with radiological

| example,in the letter of November 6. ensure safe disposal of this material. characteristics similar to those of
1930. DOE states 'At this time, we his premise is only valid for the tailings (11e.(21 byproduct material).The
would interpose no objection if NRC types of materials discussed in section 4. disposal of such materialis regulated by
transferred * * *." At a meeting on that is, bulk material whose primary 10 CFR 20.301 (10 CFR 20.2001 in the
December 11.1990, NRC staff discussed radiological contamination is uranium, new part 20).Dat section states that no'

this issue with DOE and a possible DOE thorium, and radium in low licensee shall dispose of licensed
concurrence on individual NRC concentrations. Wastes contaminated material except by (a) transfer to an
decisions to allow non.11e.(2) byproduct with byproduct material are sufficiently authorized recipient as provided in 10

,
material disposals. DOE responded by different that this premise may not be CFR part 30,40. 00,61. 70, or 72: or (b) -

f letter dated December 24.19% that its valid. . disposal authorized pursuant to i 20.302

|
'
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(202002) or part 61. part 61 provides 7. /esuhs ofStoff Analysis whether the feed materialis ore, the
regulations for the disposal of NRC staff identified the following following definition of ore must be used- i

radioactive waste received from others, course of action with respect to requests Ore la a natural or native matter that
J

w;hile i 20.302 (202002) allow for for direct disposal of non-11e (2) may be mined and treated for the

| d:sposal by a licertsee of licensed bypmduct material in taihngs extraction of any ofits constituents or I

material in a manner not otherwise impoundments: any other matter from which source |
t

authorized in the regulations. 1. Each proposal will be treated on its material is extracted in a licensed !

Since the material proposed for individual merits. uranium or thorium mill. |

disposalin tailings impoundments will 2. The guidance discussed in section 5. 2. DetennInotion of IFhether the reed !

be received from licensees other than will be followed. Specifically, for each Afaterialls Afixed Waste
the impoundment ov:ner 10 CFR part 61 Lh co-disposal request. the staff will:
is the appropriate regulation for such a. Reject the request if the nore11e.(2) Note to Federal Register notica

disposal. Dispesal under i 20 302 has byproduct material is NARM waste. readers: For further explanation of this
b. Determine whether the request is complex issue. see the discussion

been used by licensees to dispose of f r bulk material contaminated with low section of the Staff Analysis that
their own wastes onsite. It does not concentrations of r,ource material. If the follows.
preclude disposal of rudioactive weste request is f r byproduct matenal or If the proposed feed material were
received from others Section 20.2002 (in SNM detennine if there is a compelling hazardous or mixed waste. it would be
ihe new part 20) however, specifically reason. such as an immediate health and subject to epa regulation under RCRA.
limits disposals under that part to safety concern, to grant the request. lf To avoid the complexities of NRC/ epa
licensed material generated in the so, a specific request for approval by the dual regulation such feed material will
licensee s activities, so it could not be Commission will be prepared, not be approved for processing at a
used for the disposals discussed in this c. Determine whether the proposed licensed mill. lf the licensee can show
paper. The new part 20 became effective disposal will cause significant that the proposed feed material would
on June 20.1991. with discretion by additional effects to public safety, not be a hazardous or mixed waste,if

,

licensees to defer implementation until health and the environment. not proposed for processing at the mill.
January 1.1993 (howev er, the d. Determine whether the proposed this issue is resolved.
Commission has under consideration a disposal will compromise the Feed material exhibiting only a
proposal to change the discretionary reclamation of the tailings impoundment characteristic of hazardous waste
implementation date to January 1.1994). by detennining whether compliance (ignitable. corrosive. reactive, toxic)

Thus,in order to allow disposal of with the reclamation and closure criteria would not be regulated as hazardous
non 11e.(2) byproduct material at a stated in 10 CFR part 40. appendix A, waste and could therefore be approved
tailings impoundment, either a part 61 will be ensured. for recycling and extraction of source
review would have to be performed and e. Not approve the request if the non- material,llowever, this does not apply
a license under 10 CFR part 61 would 11L(2) byproduct material contains to residues from water treatment. so

hazardous constituents regulated under acceptance of such residues as feedhave to be issued te the mill operator, or
RCRA. material will depend on their not beingan exemption to such a review and f. N tify DOE (with an opportunity to hazardous or mixed waste. Additionally,Lcense would have to be granted. The
provide comments)if the staffintends to if proposed fe:d material cont.ined apart 61 license to allow disposal of the approve the proposed disposal. waste listed under Subpart D (281.30-33)non-11e.(2) byproduct material in the g.The licensee must provide of 40 CFR. it would be a hazardoustailmgs impoundrnent wou3d be in documentation showing approval by the waste and should not be approved'

.

addition to the amendment to the part 40 hegional l.I.W Compact in whose
heense authorizing receipt of the jurisdiction the waste originates as well a Determination of Whether the Ore Is
material. as approved by the Compact in whose Being ProcessedPrimarilyforIts

The basic objectives of parts 40 and jurisdiction the disposal site is located. Sour &Afoterial Content
61 arc ;he same, protection of public 3. Approval of the request will be For the tailings and waste from the
health and safety and the environmer.t accomplished through an amendment to proposed processing to qualify as 11e.(2)
by disposal that controls and isolates the part 40 license of the impoundment byproduct material, the ore must be
the wastes for long periods of time. part owner. processed primanly for its source-

material content. There is concern that I61.6 of title 10 allows for exemptions
Part B-Position and Guktance on the Use

from the requirements of part 61 if such of Urankrm M Feed fJsterials Other Than wastes that would have to be disposed
an exemption will not endanger life or Natural Orea of as radioactive or mixed waste would
property. In order to avoid separate part Staff reviewing licensee requests to be proposed for processing at a uranium
40 and 61 reviews and licenses for the process alternate feed material (material mill primarily to be able to dispose of it
disposal of non.11e (2) byproduct other than natural ore) in uranium milla in the tallings pile as 11e.(2) byproduct
material in tailings impoundments, an should follow the guidance presented material. In determining whether the
exemption under part 61.6 will be below. Besides reviewing to determine proposed processing was primarily for

the source-material content or for thegranted for each such proposed compliance with appropriate aspects of
commingling that meets allof the other appendix A of 10 CFR part 40, the staff disposal of waste either of the following
requirements discussed in this analysis. should also address the following issues: tests can be used:
The basis for such an exemption is that a. Co.dispesol test. Determine if the

f. Determm.atw.n of Metherthe Peed feed material would be approved forthe prooosed disposal will not endanger Afoteno/Is Ore disposal in the tailings impoundmenthfe and property by virtue of its meeting
the criteria discussed in this analysis For the tailings and wasies from the under the guidance contained in the July

(which includes demonstrating that the proposed processing to quahfy as 11e-(2) 27,1968, memorandum from Hugh I.

reclamation and closure criteria la byproduct rnaterial, the feed material Thompson to Robert D. Martin, cc

apperdix A to cart 40 will be met). must qualify as " ore."In determining subsequent revisions (e g., as descnbed

-
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in Part A of this notice). lfit would,it the State o. Federal Government for' of, to maintain long-term custody of, and'

can be concluded that if a mill operator perpetual custody and maintenance. sun eillance over, the byproduct
proposes to process it, the processing is During the past three years, several material and the land used for its
primarily for the source material additional requests for approval of disposal.The AEA currently designates
content. ne material would have to be alternate feed materials have been the Department of Energy (DOE) as the
physically and chemically similar to received. Decisions on those requests Federal " custodial agency." flowever,I

11e.(2) byproduct material and not be are pending until development of a the UMTRCA specifically referred only
subject to RCRA or other EPA generic agency position. He analysis to 11e (2) byproduct material, and
hr tardous-w aste regulations, as addresses the need for a definition of contains no provision allowing for the

I discussed in Part A. the term * ore" as used in the definition transfer of custody or title of any other
b. Licensee certification test. If the of byproduct materialin the Uranium material. While the application of

licensee certifies under oath or Mill Tailings Radiation Control Act of section 151(b) of the Nuclear Waste
affirtnetion that the feed materish (1)is 1978 (UMTRCA). and for criteria to Policy Act could mbot this issue in a
being reclaimed or recycled in accord determine if mill. processing wastes frorr. specific case,it daes not provide a legal
with RCRA. or does not contain RCRA alternate feed material will meet the basis for avoiding the labeling of a
1 azardcas waste and (2)is to be requirements for byproduct material tellings disposalimpoundment as either
processed primarily for the recovery of under a 10 CFR part 40 license. a mixed waste facility or a low. level
uranium and for no other primary waste disposal facility with the complex2' BacANd

. regulatory burdens these labels carry.purpose, it can be accepted.
If it can be determined, using the The UM7CA smended the AEA to One of the purposes of the guidance is to

aforementioned guidance, that the include uranum and thorium miti avoid these consequences.
proposed feed material meets the tailings and other wastes from the The term " alternate feed materials" is
definition of ore, that it will not milling process as material to be used to indicate sources of uranium or
introduce a hazardous waste not licensed by NRC. Specifically, the thorium (throughout this analysis
otherwise exempted, and that the definition of byproduct material was references to uranium mills or ore
primary purpose of its processing is for revised in section 11e of the AEA by should be taken to apply to thorium
its source-material content. the request adding: - mills or ore, also). for a mill, that are not '

can be approved. And (2) the tailings or wastes produced by natural ore (ore is not defined in the

NRC Staff Anal)sie of the Use of the extraction or concentretion of uranium or AEA nor in UMTRCA). NRC staff has
Uranium Mill Feed Materials Other th rium fr m any ore processed primanly for approved requests, in the form of license

Than Natural Ores - ,

H8 s urce m8ter c nient.- amendments. to allow processing of
Such byproduct material includes all alternate feed materials in uranium

L Introduction the wastes resulting from the milling mills. %e requested license
The Nuclear Regulatory Commission process, not just the radioactive amendments generally were to allow the

(NRC) and Agreement States have components, in addition. title 11 of mill to use feed materials that were
received, and in some cases approved. UhflPCA amended the AEA to either processing wastes such as those
requests to allow a uranium mill to explicitly exclude the requirement for derived through the extraction of other
process feed material that was not EPA to permit 11e.(2) byproduct material elements, or the residues from mine.
natural (native, raw) uranium ore and under the RCRA.The definition and water treatment.
dispose of the resulting waste in the RCRA exemption of 11e.(21 byproduct The following are examples oflicense
f acility's tallings impoundment. In those material contrasts significantly with the amendments approved in the past:
cases the feed material was generally situation for source material and low- 1. Processing Wastes From Other
either processing wastes from other level radioactive waste (LI.W), where 0perations
extraction procedures or the residues only the radioactive component is
from mine-water treatment. These regulated under the authority of the The Rio Algom (Lisbon uranium mill
requests were handled on a case-by- AEA. EPA has to address hazardous in Utah has had its source-material
case basis, and approvals were based constituents in those materials - license amended several times in the
on the interpretation that the proposed separately, period from 1982 to 1987, so the mill
feed material was refined or processed As a result of UMTRCA, the NRC could receive alternate feed materials,
ore.%1s designation of the feed amended 10 CFR Part 40 to regulate the The mill was authorized to use
material as ore is critical to the uranium and thorium tailings and processing wastes from: a uranium
determinetion of dispcsal methods.his wastes from the milling processes. Uus, hexafluoride conversion facility. a
stems from the definition under section under nonnal operation, all tailings and niobium-tantalum recovery facility, and
11e-(2) of the AEA, which limits wastes in an NRC or Agreement State from an yttrium lanthanides recovery
byproduct material origin to " ore licensed mill producing uranium or facility.The materials were
processed primarily for its source _ thorium are classified as "ne (2) radiologically consistent with the
material content." byproduct snaterial." and are disposed existing tailings, but, in the first

if the alternate feed material does not of in tallings piles regulated under part example, the fluoride was in higher
meet the definition of ore, or is not 40. ney are not subject to EPA concentration (greater than one percent)
processed primarily for its source regulation. under RCRA. However, if than in the existing tallings. In 1987
material, there are two concerns.The material that did not qualify as 11e.(2) NRC also authorized the Quivira Mining
first is that complicated, dual regulation byproduct material was placed in a Company to process raffinate sludge
of the tailings pile by both NRC and the mill's tailings impoundment, any from a uranium hexafluoride conversion
Environmental Protection Age ncy (EPA) hazardous constituents it contained plant.The uranium content of these
under RCRA could result.The second could lead to regulation by EPA. wastes (the yttrium-lanthanides wastes
concern is that the requested activity The UMTRCA also required either the averaged 1.17 percent and the uranium
might jeopardize the ultimate transfer of United States, or the State in which the hexafluoride waste streams 0.6 to 8.7
the reclaimed tailings impoundment to byproduct material has been disposed percent) was higher than the average
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natural ore processed in the United Neither the AFA not to CFR part 40 from which source materist le estruted in a
States. contains a definition of " ore" as is hcennd urardum or thoriurn mill.

2. Wastes From Treatment of Mine
appears in the definition of 11e.(2) Two major considerations that went

gg, byproduct material.He tenn ' unrefined into this proposed definition of ore were:
and unprocessed ore" is, however. 1. It is broad enough to include a wide

Sorne mines have to be dewstered as defined separately in fart 40. In relauon variety of feed materials.
! the shafts or pits fill with gmund-water, to the exeniption in to CFR 40.13(b) for 1. The definition continues to be tied
| This water often contains dissolved source materialin ore, as; into the nuclear fuel cycle. Because the

constituents as a result of flow through Ore in its naturel fortn prior to any extraction of uranium in a licensed mill
and contact with ore bodies. It must proceesing, such as gnndmg. roasting or remains the primary purpose of
therefore be treated before it can be t>cnefictetmg, or refunns processing the feed material, it excludes
distharged offsite. Treatment is often
via ion-exchange columns which The fact that the term *any ore", secondary etenium side. stream

contentrate high levels of uranium on rathe.r than " unrefined and unprocessed recovery operations at mills processing
resins or the eluate. Several tr. ills . le t. sed in the definition of 11e-(2) ore for other metals. Thus. tailings from

byproduct ma'erialimplies that a such side r,t*eam operat!ons at facilities
(Western Naclear Inc., Split Rock, broader range of feed materials could be that are not licensed as uranium or
% yeming, and Atlas Minerels Corp., thorium mills, would not meet the
Moab. Utah) have obtained Ikense [rened in 6 mill, with the wastes still defir.ition of 11e.(2) b>yroduct material.eing considered as tie.(;) byproductamendments and processed these material Although the intent of Congress in
residuts/ wastes through the mill. Legislative history confirms the defining 11e.(2) byproduct material

ne NRC staff approsed the validity of a broad interpretation of the appears to have been to encompass the
processing of these alternate feed term **any ore " ne definition of 11e.(2) wastes from all feed material procened
materials. considering them to be byproduct material as originally primarily for its source-material content,
refined and processed ore.This 1Wo sl mficant issues result from theEpresented in UMTRCA was:designation as are is essential so that proposed definition of ore,
the residue from uranium processing can The tailmss or wastes produced by the Since some of the feed material could
uahfy as 11e.[2) byproduct rnaterial for "j'''y ,", ' ', ",C',] ,"("Q"'"* '' contsin hazardous components,in

,
t e reasons stated curlier. With this addition to source material, the first
interpretation, the resultant milling flowever, there was a concern that significant issue is whether material that
wastes were legitimately classified as tailings resulting from the processing of would otherwise have to be disposed of
11e (2) byproduct material. ore containing less than 0.05 percent as hazardous waste can be processed in-

llowever, because there is not a uranium (the minimum concentration a uranium mill and disposed of in the
defmition of ore in 10 CFR Part 40 and that would still meet the definition of tailings impoundment as 11e.(2)
because of the potential policy issues source material) would fall outside the byproduct material. If such feed material
involved in approving the processing of definition. To preclude that possibility. it were not processed at a uranium null,it
feed material other than natural ore, the was suggested that the words "any o' . would be classified as mixed waste
staff has put recent requests on hold, processed primarily for its source (radioactivity regulated under AEA.plus
pendmg establishment of an agency material content" be substituted for hazardous waste regulated by EPA) and
position. "any source material" would thus have to be disposed of in a

la its decision in a case involving mixed waste facilit3J Discussion whether certain materialin and near the To determine if the feed material
Uranium mills were designed and West Chicago, Illinois, facility of Kerr- would be regulated as hazardous waste,

operated to process natural uranium. McGee Chemical Corporation (Kerr- one must first determine if it meets the
bearing rock (i.e.. cre). usually mined McGee Corporation v. NRC,903 F2d 1 definition of solid waste, since
nearby. In nrder to produce uranium (in (D.C. Cir.1900) was 11e.(2) byproduct hazardous weste is a subset of solid
the form of yellowcakc).There usually material or source material the United waste, under RCRA. The EPA
was no question of other feed material States Court of Appeals arrived at a regulations that implemented RCRA
or what constituted ore.11owever, there broad interpretation of the definition of state (40 CFR 201.1-261.4) that solid
have been occasions when other byproduct material in which the concept waste is any discarded meterial not
material has twen proposed for of ore is not restricted to native rock. It excluded in the regulations and int.ludes
processing at uranium mills. also cited Chairman llendrie's recycled material. A raaterialis recycled

Mill tailings that meet the definition of testimony before Congress that led to if it is reclaimed. Reclaimed is defined ;

11e.(2) byproduct material must be the wording that now exists,in the AEA, as. "* * * processed to recover a usable
'

stabilized in accordance with the defining 11e.(2) byproduct material as product * * '" Since alternate feed
criteria in a; pendix A of to CFR part 40. establishing that a broad reading of the material would be rectalmed at the mill,
but are not subject to separate definition was in line with it would be considered solid waste. lt
regulation as LLW or as hazardous Congressional expecta tions. also would be classified as byproduct,
waste under RCRA.The wastes and The previous discussion leads to the which EPA defines as,"* * * not one of

,

tailings produced in a uranium mill conclusion that the term " ore"in the the primary products of a productive i

processmg uranium-bearing rock from definition of 11e.(2) byproduct material process * * '"liowever,40 CFR
nearby mmes would meet the definition can be applied to a broad spectrum of 2812c(3) provides that byproducts that j

of 11e (2) byproduct material. llowever, feed materials from which uranium or exhibit only a characteristic of '

it is not obvious, from the definition thorium is extracted. In view of the hazardous waste (ignitabic, corrosive,
alone whether wastes produced from foregoing. NRC staff has recommended reactive, toxic) and that are being
processing feed material that is a definition of ore as follows: reclaimed are not regulated as
something other than rock mine from the om is a natural or native matter that may hazardous waste. To support the
earth meets the definition of 11e.(2) be mined and treated fcr the extracum of " reclaimed" provision, it must be
byproduct material. any of its consuruents or any other matter demonstrated that there is a known

.
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mark et for the material and processed primanly to comer 1 what 15015a(al pnar to the State terminating.

docurnentation provided. such as w ould have been llW or rnised waste the license.
contratte showing that a second person into 11e (2) byproduct material would Dated at Rodville. Mar) land, tbs rth day
uses the material as an mgredient in a not meet the defirdtion of 11e (2) d Eny NC.
production process. An exception to this by product material. For the Nudent Regulatory Commission.
exemption is sludge from a water Therefore, as part of its review of a

John surmeier*treatment p' ant, so residues from mine. licensee proposal to process material
water treatment would not quahfy. cther than natural cre. the staff would , [ ,$$N,",$f#

Since feed materialis beirig used as have to determine whether the Decomfrossionicy Cyrwe o/ Nuclear Matermi
en ore from which a useable product processing was primarily for the source. Sofety endso qwonftr

(utanium)is to be estracted. it is beinR material content or for the disposal of p R Doc. 92-11215 ble( %t2-916 45 atl
reclaimed and thus would meet the F.PA waste.TLis determination would have
excrnption to regulation as to be made on a cast-specific basis, but
characteristic harardous war,te, except either of the following tests can be used;
if it were mine water treatment residues. 1. Co ditposal test: If the fe ed material IDocket No. 50-41s]

The proposed feed material would would tw approved for dispoulin the
still be hazardous waste if it containtd a tailmFs impoundment, under the Entergy Operations,incc Motice of
w aste i sted under subpart D (part . guidance contained in the July 27.19M, Consideration of lasuance of
261.3Ck331 of the EPA regulatione. It is memorandem from ilugh I. Thompson Amendment to F acility Operating
unLkely that feed mattrial for uranium to Rot,ert D. Martin, or subsequent License, Proposed No Significant

s stan s.C {a n uj rev sions,it can be concluded that if a Hazards Consideration Determination,**
, j mill peral r pr p ses t process it, the and Opportunity for Heating

these proposed feed materials do not
E "8 " ' *
m e 1 n isl d %e U S. Nuclear Regalatorycontam RCRA or TSCA listed harardous

w a s te s. have to be physically and chemically Cornrnission (the Commission)is
Constituents with hazardous similar to 11e (:) byproduct material and considering issuance of an amendment

characteristics that w ere in feed not be subject to RCRA or other EPA to l'acility Operating License No. NPF-
materials processed at a uranium mill harardous. waste regulations, as 29, issued to Enteryy Operations,Inc.
would eventually end up in the tailings discussed in this notice. (the licensee), for operation of the Grand
impoundment as lie (2) byproduct Gulf Nuclear Station. Unit 1, located in

, Uceme Mi/ico e test: Ifthematenal. As such, they would be licensee certshes under oath or Clairborne County Mississippi-
regulated under appenda A of 10 CFR affirmation that the feed material:(1)i, ne proposed amendment would
part 40 which provides for monitonng being reclaimed or recycled in accord inuease the trip setpomis of four circuit
and control of hazardous constituents,

with RCRA. or does not contain RCRA breakers for the suppression pool
Thus, the ultimate fate of hazardous
constituents that might be in urunium hazardous waste; and (2)is to be makeup (SMPU) valves.

mill feed material would not escape processed primanly for the recovery of in response to NRC Generic Letter 89-'

regulatory oversight. uranium and for no other primary 10. the hcensee has identified the need

The second significant issue that must purpose,it can be accepted. to replace four valve actuators for the
. a es largn actuators.

| be addressed is the potential of d. Results of Staff Analysis During the design change process,it was
converting material that would have to*

The staff has determined to issue determined that the required larger
be disposed of as 11W or rnhed waste
into ore, for processing and disposal as guidance on the definition of ore and on valve actuator motors would require

the issues related to feed material that circuit breakers with higher trip
11e (2) byprcduct material.The$

! possibihty of com erting such wastes to could be considered waste. Although setpoints. Thesie trip setpoints are

11e.(2) byproduct ma crial can be very AECDCy guidance does not carry the specified in the Technical Specifications'
/ attractive to owners of such material, weight of a regulation, the staff (TS), and the licensee must request a TS

This is because of the high cost of concludes that the time and resources change to permit the use of the higher

disposing of 11W and especially of required for rulemaking on the definition trip setpoints. Allowing for the standard
mixed waste. An owner of such material of ore would not be justified in this 30-day Federal Register notice would

could pay a mill operator substantially instance.There are only a few rmits that delay approval of the requested change
less to process it for its uranlurn content are in active or standby status and that beyond the scheduled end of the current

and dispose of the resulting 11e.(2) would be able to process alternate feed refueling outage.The staff concludes

byproduct material than to dispose of material, and it is estimated that the that the licensee has provided an

the material as waste at an appropriate Agency would receive only one or two acceptable basis for its request and that

facihty. Utah officials have already such requests a year. llowever, the staff exigent circumstances exist.
expressed concern over "abam disposal" willinclude the definition of ore the next Before issuance of the proposed

(i c., converting a mill into a 11W time amendments to 10 CFR Part 40 are license amendment, the Commission

disposal site). proposed. will have made findings required by the
The proposed definition of ore would Issuance of the guidance would also - Atomic Energy Act of 1954, as amended

include any material from whidi source assist Agreement States. As a policy, the (the Act) and tbc Commission's
materialis extracted in a licensed mill Agreement States are not required to regulations.
and would thus seem to allow such adopt this guidance as a matter of The Commission has made a proposed
sham disposals. However the definition compatibility.flowever,if an Agreement determination that the amendment
of 11e.(2) byproduct material requires State implements a similar poucy. the request involves no significant hazards
that the ore be processed "* * * State will have some assurance that consideration. Under the Commission's
primarily for its sontce material NRC will not question its policy in regulations in to CFR 50m this means
content" and thus would not permit such program reviews and in snaking the that operation of the facility in
sham disposals. Material that was determination as required in to CFR accordance with the proposed

sum u9tus6... _ - _ - - -
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UNITED STATES OF AMERICA ,.

NUCLEAR REGULATORY COMMISSION .m

ILEEORE THIiltESJDING OFFICER 93 X'l -6 P<1 a
in the Matter of ) -

) Docket No. 40-8681-MLA '

UMETCO MINERALS CORPORATION )
) ASLBP No. 92-666-01-MLA

(Materials License No. SUA-1358) )

CERTIFICATE OF SERVICE
_

1 hereby certify that copics of the "NRC STAFF'S BRIEF AND EVIDENCE ON
ISSUES RAISED BY THE STATE OF UTAH" in the above-captioned proceeding
have been served on the following by deposit into the United States mail or, as
indicated by an asterisk, through deposit in the Nuclear Regulatory Commission's
internal mail system this 6th day of January,1993:

James P. Gleason* Denise Chancellor, Esq.
Administrative Judge Fred G. Nelson, Esq.
Atomic Safety and Licensing Board Assistant Attorneys General
Mail Stop: EW-439 4120 State Of6ce Building
U.S. Nuclear Regulatory Commission Salt Lake City, UT 84117
Washington, DC 20555

Patrick J. Morgan, Esq.
General Counsel for Umetco Minerals

Thomas D. Murphy * Corporation
Administrative Judge 39 Old Ridgebury Road
Atomic Safety and Licensing Board E-2267
Mail Stop: EW-439 Danbury, CT 06817
U.S. Nuclear Regulatory Commission
Washington, DC 20555 Henry W. Ipsen, Esq.

Holme Roberts & Ower.
1700 Lincoln, Suite 4100

A. Van Horn Denver, CO 80203
Director of Operations
Umetco Minerals Corp. Of6ce of the Commission Appellate
2754 Compass Drive Adjudication *
Grand Junction, CO S1506 Mail Stop: 16-G-15 OWFN

U.S. Nuclear Regulatory Commission
Washington, DC 20555
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Adjudicatory File (2)* Office of the Secretary * (2)
Atomic Safety and Licensing Board ATTN: Docketing and Sen> ice
Mail Stop: EW-439 Mail Stop: 16-G-15 OWFN
U.S. Nuclear Regulatory Commission U.S. Nuclear Regulatory Commission
Washington, DC 20555 Washington, DC 20555

Atomic Safety and Licensing Board
Panel *
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U.S. Nuclear Regulatory Commission
Washington, DC 20555
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Colleen P. Woodhead
Counsel for NRC Staff
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