UNITEDSTATES
NUCLEAR REGULATORY COMMISSION
WASHINGTON, D. C. 20855

August €, 1584

The Honorable Samuel S. Stratton, Chaiman

Subcommittee on Procurement and Miliiary
Nuclear Systems

Committee on Armed Services

United States House of Representatives

Washington, D.C. 20515

Dear Mr. Chairman:

I am writing to advise you that the proposed amendments to the Commission's
rules in 10 CFR Part 40 for licensing uranium mills and disposal of mill
tailings and waste as well as an advance notice of proposed rulemaking on
further amendments to 10 CFR Part 40 were withdrawn prior to publicatien in

the Federal Register.
Advance copies of the Federal Register notifications were provided to you by
U;ﬂco of i T

John Davis, Director, uclear Material Safety and Safeguards, on
July 31, 1984, Our office will notify you when further action is taken on

these rulemakings.
Sincerely '
C/‘/\AM roRTes
to

n Kammerer, Director
Office of Congressional Affairs

¢ct Rep. Mapjorie S. HRolt
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The Honorable Alan Simpson, Chairman
Subcommittee on Nuclear Regulation
Committee on Environment and Public Works
United States Senate

washington, DC 20510

Dear Mr. Chairman:

The U.S. Nuclear Regulatory Commission (NRC) is proposing amendments to the
Commission's rules in 10 CFR Part 40 for licensing uranium mills and disposal
of mi11 tailings anad waste. The NRC is also issuing an advance notice of
proposed rulemaking on further amendments to 10 CFR Part 40,

The NRC Authorization Act for FY 1983 (Public Law 97-415, signed January 4, 1983)
contained a requirement that the Commission modify its mil] tailings regulations
to conform to final Environmental Protection Agency (EPA) standards for these
materials. Fina) standards were czgnod by the Administrator September 30, 1983
and published on October 7, 1983 (48 FR 95928).

The enclosed proposed amendments and advance notice reflect the two rulemakings
the NRC is undertaking to modify its rules to make them consistent with the
new EPA standards and satisfy provisions of Section 205 of the Uranfum Mil)
Tailings Radiation Control Act of 1978, as amended. The proposed amendments

to Appendix A consist of changes to the existing Commission regulations neces-
sary to conform to the new EPA standards and to incorporate within Commission
regulations_ those provisfons of the EPA standards not related to ground water.
Minor conforming amendments to Anpendix A, as necessary to remove inconsis-
tencies with the ground water protection provisions of EPA's new standards, are
included as proposed amendments. The advance notice outlines the NRC's plans
for a further rulemaking to consider the incorporation within NRC regulations
of these and other EPA ground water protection requirements {ssued by the EPA
pursuant to provisions of the Solid Waste Disposal Act, as amended.
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~The htnornb\e Alan Simpson 2

The ¢nclosed notices are being sent to the Office of the Federal chistor for
publ cation. A copy of 2 public announcement to be released by the NR.
this matter is also enclosed.

Sincerely,

'8igned) John G, Davis

Johr G. Davis, Direcuor
Off ce of Nuclear Ma er al 3afety

Safeguards
Enclosures:
1. FR Notice on proposed
amen iments

2. FR Notice on advance notice
o’ proposed rulemaking
3 fublic Announcement

¢:: Serator Gary Mart

dentici] letters sent tc those on the attacred list.
Ref. En:1. E, SECY 83-573 (changes shown 0 attached).

TDENTICAL LETTER SENT "0:

Rep. Ottinger/cc: Rep Moorhead

Rep. Ucall/cc: Rep. Lujan

Rep. Stratton, Chairman
Subcommistee on Procurement and Military Nuclear Systems
Comiittee on Armed services
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June 16, 1980

Note to: Ross A, Scarano, Chief
Urinium Recovery Licensing Branch

In your memorandum of April 11, 1880 you asked our opinign on the applica-
tion of the land ownership requirements of § 83(b%(1%(l of the Atomic
Energy Act (AEA), as amended by the Uranium Mi11 Tailings Radiation Control
Act of 1878 (UMTRCA), The matter was raised, apparently, by your review of
the Energy Fuels Nuclear submittal of land acquisition documents indicating
that acouisitions from private individuals, in the majority of cases, were
of surface rights only, The question is whether the statutory requirement

for transfer of land and 1nt§rosts therein to State or Federal Government
ownership s absolute, or subject to some ciscretion in its application,

At the outset it should be noted that Energy Fuels Nuclear has already
received a source material license under Section 62 of the AEA. Accordingly,

1/ Sec, B3. UWNERSHIP AND CUSTODY OF CERTAIN BYPRODUCT MATERIAL AND
DISPOSAL SITES,-- .

(8)(1)(A) The Commission shall require by rule, regulation, or order
that prior tc the termination of any license which is fssued after the
effective date of this section, title to the land, including any inter-
ests therein (other than land owned by the United States or by a State)
which 15 used for the disposal of any bynroduct material, as defined by
section 11 e, (2), pursuant %o such license shall be transferred toe-

{) the United States, or
{1) the State in which such land 1s located, at the option
of such State.

urless the Commission determines prior to such termination that transe
fer of title to such lend and such byproduct material 1s not necessary
or desirable to protect the public health, safety, or welfare or to
minimize or eliminate danger to 1ife or property. Such determination
shall be made in accordance with section 18] of this Act., Notwithe
standing any other provision of law or any such determination, such
property and materials shal) be maintained pursuant to & Yicense fssued
by the Commission pursuant to section B1 {n such manner *s will protect
the public health, safety, and the enviromment,

' | l
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Ross A, Scarano -

that company is subject to Section 83(b)(4) of the AEA.Z/ not § 33(5)(1)2A),
which applies only to licenses issued after the effective date of Secticn 83
(November 8, 1981{. '

In the case of licenses issued before November 8 1581, the Commitsion is
clearly given discretion to require transfer of "such land and interests
therein ., , . as may be necessary to protect the public health, scfct{ 2
environment from the effects associated with such byproduct material,
further r : considerat

ustody thereof to the United States.or.a State.
l lear from the legislative record that i.la(b)(la?uns specifically
r r

nt

r r n m‘_g__!_ r . H.

ept. 95- , Part 2, p. 44, and Cong, Record p.M 12969, October 14, 1978,

For licenses issued after November 8, 1981, to which § 83(b)(1)(A) applies,

the questicn 1s more c¢ifficult to answer, On its face the statuto luuoua:a
does not give the same discretion to the Lommission as is found 1n'¥ 83(b)(4),
The language in § E3(b)(1)(A) as enacted first appeared in the version of

H.R, 13650 that was offered as a Mouse amencment to Title II of UMTRCA as it
appeared in the Senate version, S5-2884, See Cong. Rec. p. N-12965, October 14,

1978,

na
L.}

status of suc

.-

The successive drafts of Tegislation reported out of the House Committees
stated the requirement as f01lows:

1, From the Committee on Interior and Insular Affairs (Mr, Udall):

Sec, 83, OWNERSHIP AND CUSTODY OF CERTAIN BYPRODUCT
MATERIAL AND DISPOSAL SITES.--

“a. Any license under section 62 or section Bl
for any actiy ty which resulits in the production of any
byproduct material as defined in section 11 e, (2)

L (&) I the case of any such Ticense under section 62, which was in
effect on the effective date of this section, the Commission may
require, before the termination of such Yicense, such transfer of
Tand and interests therein [as descrided in paragraph (1) of this
subsection) to the Unfted States or & State in which such land is
Tocated, a4t the option of such State, as may be necessary to protect
the wbiic health, welfare, and the enviromment from any effects
associated with sych bygfoduct materiel, In exercising the authority
of this paragraph, the Commigsion shall take into consideration the
status of the ownership of such land and (nterests Lherein and the
ability of the licensee to transfer title and custody thereof to the
United States or a 5tate,

'



&  Ross A, Scarano -3

shall contain such terms and conditions as may be
necessary to assure that, prior to termination of such

license~~

"(1) the license will comply with such require-
ments as the Commission may establish. respecting
such termination, and

“(2) ownership of««

“(A) any byproduct material defined in
section 11 e. (2) which resulted from such
licensed activity, and

“(8) any land (other than land owned by
the United States), includi h rf

ind gug*grfcgg agégggg. ch 1§ us r the
sposal of such byproduct material,
shal) be transferred to the United States.

Such material and land shall be transferred to the
United States without cost to the United States
(other than administrative and legal costs incurred
in carrying out such transfer), The United States
shall not transfer title to property acquired under
this subsection to any cther person. (M. Rept.
§5-1480, Part 1, p. 7, emphasis supplied).

K. Rept, 95-1480, Part 1 contains no material relevant to answering
the question of whether the transfer requirement can be applied on
¢ discretionary basis, On 1ts face the draft bill provision
appeared absolute in requiring both surface and subsurface estates
to be transferred,

2. From the Committee on Interstate and Foreign Commerce (Mr. Staggers):

“b. (1) Any such 1icense which fs fssued arter the
effective date of this section shall also contain such
terms and conditions as the Commission determines to be
necessary to assure that, prior to termination of such
Ticense and after the 1icensee has complied with the
requirements of subsection a,, any land (other than
Tand owned by the United States) which 1s used for the
disposal of such byproduct material shall be transferred "
to the United States, including both the surface estate
and any interast in the subsurface estate which may be
necessary to protect the public health, welfare, and
the environment, (M, Rept, 951480 Part 2, pp. 15-16)



‘Rois A. Scarano -l e

The pertinent part of the section-by-section analysis for this
draft reads as follows: -

Subsection (b) requires that licenses issued after the
effective date of the new section 83 must include terms
and conditions fcr the transfer of land used to dispose

of tailings from active operations to the United States.
This will occur before termmination of the license, but
after the land has met the requirements of subsection (a).

This transfer will include surface and subsurface
interests., Similar provision is made for the transfer

of such interest to the United States in the case of a
license in effect before the effective date of this
section, However, in such case, the NRC has some me'e
discretion because such licenses (sic) may not own the
subsurface or even the surface interests aod thus could
not transfer the land to the Onited States. (M. Rept.
”'14‘0. P.rt z. ppo ‘3"‘)

The legislative record on the enacted version is equally sparse, consisting
of a single reference in the remarks of Congressman Dingell as follows:

The amendment provides for transfer of title of land to 2
State, at fits option, or tne United States, just as the
Senate proposed. It includes the clause allowing the NRC
not to require such transfer {f NRC cetermines that

not necessary to protect health,” et Cetera. Such deter-
mination would Ve Mide {n accordance with section 181 of the
1954 act, -
This provision applies to future licenses. In the case of
existing 1icensees, the NRC {5 given discretion to determine
whether or not such transfer is required, taking into cone
sideration the practical problem of who owns the land,
(Cong, Rec. p, M12969, October 14, 1978)

The only conclusion that cag_;g*lgg*%%%_g!,gggyghgggg,ghgoq,mnt!r1|11 is
t ter s 2981 an {nabili * to secure complete and full title
or a disposal ared may bar the use of those lands

1
for. sposal. That 1s, an fnability to convey ah interest is not,
in ard of 1tself, & sufficient ground for the Commission to waive the title
transfer requirement as to mills and tailings licensed after November 8,
1981, 1If the legislative record {1luminates anything 1t 1s that a demon-
strated 1nability to convey a real property interest to & State or to the
United States serves as a basis for walving the requirement only as to sites

“grandfathered” under § B4(b)(4),

.
!



Ross A, Scarano -

The question must be answered, however, whether the waiver authority in -~

§ 83?3)(1)(!) may be applied separately to severable 1nter§ ts in the real
property. Land ownership can become 2 complicated matter, Unencumbe red
fee estates may be difficult to assemble in the western states where it is
not uncommon for surface rights, mineral rights (including oil and gas), and
water rights appurtenant to the land (in particular appropriative rights) to
be conveyed as separate interests, Added to such fractionated interests may
be an overlay of easements and rights-of-way for roads, pipelines, trans-
mission lines, etc. Wills and trusts may have created 1ife estates or
future interests in the real property. The statute does not distinguish
among these various interests in terms of transfer.

An argument can be made based upon § 83(b)(1)(B) that both surface and
subsurface estates (“subsurface" probably includes at least mineral, oil,
gas, and ground water rights; "surface” would include as a minimum grazing
rights, right to springs or to water in surface water courses, easements,
rights of way, etc.) must be conveyed because the section also gives the
authority to the Commission to permit use rights to both surface and sub-
surface estates with a right of first refusal in the grantor, based

essentially, upon the same considerations of public health, safctg and
environmenta) protection that authorize waiver of transfer in § 8 lb)(l)(l).
The statutory scheme can be described as total conveyance followed, if
eppropriate, by a Government controlled use program. T, ma

that the Commission has onl follow, (1)

tran use permitting program, or (2) waiver of transfer
" ixately ouned surfate and subsurface ,
essates by licensing. Under the second option above, an unanswered issue

y unanswerable in terms of UMTRCA) would concern
ssion to regul fvities oi) and

gnroug the use of technigues that avoided disturbing the tailings and

con . 1t can be argued that future licensees have been placed
on notice that future tailings disposa) sites must be suitable not only from
the safety and envirommental viewpoints but also as to feasibility of total
conveyance.

02_3%17?*§¥£7hln1_!ﬂ argument can also be made that the waiver provision of
§ 83(b A) may be applied selectively to the severable interests in real

property on an individual basis, That is, tng Commission could waive cone
veyance of those interests in real property that were necessary or

afety, or weTfare or to minTmize
/.‘\".-——

(and probad rity

1
i

-—— et S —

3/ The term "1and’ 15 at best an ambiguous word when used in the context
of rea) property conveyancing, “Surface” and “"subsurface" are only a
11ttle less vague, The phrase "any interest therein® can, however, be

viswed as all inclusive of any lega) or equitadble real property 1nt0rost:ﬁ
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