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CONCLUSION

The State's arguments in support
ignore NRC precedent and common sense. Its
waiver of privilege, the extent of the work-product
ty, and the disclosure of the identity of nonwitness

are contrary to Commission judicial precedent.
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with regard to ‘hypothetical dcse and risk calculaticns, and

the location, volume and distribution of thorium-bearing
material that might be involved in a remedial action plan.
These informal and preliminary estimates are found in the
following documents, which are being withheld on grounds of
attorney-client and or work product privilege.
P Evaluation of Technigques for Removal of
Thorium Residuals from Lower Kress Creek,
letter report from Woodward-Clyde to
Kerr-McGee, 1981. (Protected document
No. 2692.)
- R Kress Creek Cleanup -- Cost Estimate;
Kerr-McGee memcrandum, W.J. Shelley to E.T.
Still, March 22, 1982,
3. Selective Decontamination of Kress Creek
Banks, Kerr-McGee memorandum with three
attachments, E. Still to G. Rice, April 26,
1982.
4. Kress Creek Comments, E. Still to G. Rice,
Goltra, B. Shelley, G. Sinke, February 23,
1982.
Kerr-McGee has performed and is performing work
with regard to possible remedial action in Kress Creek.
Documents relating tc such werk are subject to attorney-

client and work product privileges, or are being withheld
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both economic and environmental -- and expected benefitsg, if
any, must be examined and found to be reasonable.

The appropriate "methodcology" for such analysis is
dictated by both common sense and the legal requirements
discussed in the Kerr-McGee Memorandum, supra. Because
Kerr-McGee dces not believe Kress Creek presents the
threshold level of risk necessary to require cleanup
regardless of the cost and benefit relationship and has
hence not developed a remedial action plan, it has not yet
engaged in formal cost and benefit calculations, Kerr-McGee
currently believes that the costs of any remedial action
would not stand in reasconable relationship to the alleged
benefits derived from cleanup, because the risk to be
averted by cleanup is insignificant. See Kerr-McGee
Responses to Int. Nos. 9 and 12,

Kerr-McGee has retained a consultant to do the
work on this matter, but final results have not yet been
received and all documents pertaining to the study are
protected by work product and/or attorney-client privileges,
or are being withheld as the ongoing work of litigation
experts pursuant to Rule 26(b) (4) F.R.Civ.P., as applicable

to this proceeding,.
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Interrogatory No. 18

Is Kerr-McGee aware of any studies concerning (i)
human health impacts and (ii) other environmental impacts
associated with uranium or thorium milling activities? 1If
sc, identify all such studies.

R Inte atory No., 18

Kerr-McGee objects to Interrogatory No. 18 as
being unduly broad and burdensome, and not reascnably
calculated to lead to the discovery of admissible evidence.
Without waiving such objections, Kerr-McGee states that it
is aware of many studies that have been conducted concerning
possible human health and environmental impacts associated
with uranium or thorium milling activities. Kerr-McGee is
generally familiar with the conclusions such studies have
reached although it does not claim to know every study
reported nor the details of every study. Kerr-McGee is not
aware of any such studies that have not been distributed to
the public through Gevernment reports, symposia proceedings
er other publications. Thus, any study known to Kerr-McGee
is equally available to the State. Kerr-McGee is therefore
not required by Rule 33 F.R.Civ.P., as applicable to this
proceeding, to compile or produce such studies,

Without waiving such objection, Kerr-McGee notes
that it is generally familiar with the following studies
available to the public: Reports of annual conferences on

mill tailings held at the Colorado State University in Fore
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Response to Interrogatory No., 19

See Kerr-McGee Respconses to Interrogatory Nes. 1,
7, 8, 9, 12~-18,

Interrogatory No. 20

Identify all persons with knowledge of the a)
monetary costs, and b) environmental and health impacts or
risks associated with remedial action at Kress Creek and

West Branch DuPage River.

Response to Interrogatory No., 20

See Kerr-McGee Response to Interrcgatory No. 19,

Interrocgatory No, 21

Show on an engineering drawing the location of all
storm sewer and waste line connections on the site and along
or near its periphery (both past and present). For each
such sewer and connection, state whether it is past or
present and the precise time periods when it was in
existence or use. The drawing requested by this inter-
rogatory, like the drawings requested by Interrogatories
22-25, should be to scale, and the scale and geographic
coordinates should be indicated.

Response to Interrogatory No, 21
See General Objection Nos. 1 and 2. Without

waiving such objections, Kerr-McGee states that some or all
of the requested information is contained in existing
engineering drawings. Some of these documents are old and
in detericrated or faded condition and cannot be duplicated.
Upon request, Kerr-McGee will make these documents available
for the State's inspection at a time and place to be
arranged. See generally KM Response to Temple Int. (Kress
Creek) Nos. 1, 2; KM Response to Staff Int., (Kress Creek)

No. 18; KM Response to State Int. (West Chicago) Neo. 2.
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UNITED STATES OF
NUCLEAR REGULATORY ¢

BEFORE THE ATOMIC SAFETY { C ! BOARD

In the Matter of

Kerr-McGee Chemical Corporation Docket No. 40-2061-SC
ASLSP No. 84-502-01-SC
(Kress Creek Decontamination)

SUPPLEMENTAL RESPONSE BY KERR-McGEE CHEMICAL CORPORATION
TO THE STATE'S FIRST SET OF INTERROGATORIES AND
REQUEST FOR PRODUCTION OF DOCUMENTS

On April 1, 1985, Kerr-McGee Chemical Corporation

("Kerr-McGee") filed its Response to the State's First Set of

Interrogatories and Regquest for Production of Documents (here-

inafter "Kerr-McGee Response"). Kerr-McGee believes that its
Response is adequate and that its objections to the State's
interrogatories are well founded. At the State's request,
however, Kerr-McGee has agreed to file supplemental responses
to provide further clarification or supplementation to its
responses to certain of the interrogatories propounded by the
State. The general and specific objections set forth in the
Kerr-McGee Response are hereby incorporated in this supple~-

mental response.

Supplemental Answer to Interrogatory No, 1

a) With respect to the rst two listed documents

and the third document (third attachment only) on p. 6 of the




Kerr-McGee Response, Kerr-McGee has withdrawn its privilege
claims and these documents have been produced.

With respect to the remainder of the third listed
document and the fourth listed document on p. 6 of its

Response, Kerr-McGee maintains that these documents are pro-

tected by the work-product privilege. 1In addition, Kerr-

McGee's further review of its files has located another privi=-

leged document relating to possible remedial action at Kress
Creek. Thus, the responsive privileged documents as to which
Kerr-McGee now asserts a work-product privilege are as follows:

Selective Decontamination of Kress

Creek Banks; Kerr-McGee Memorandum

plus first two attachments; E. Still

to G. Rice, 4/26/82.

Kress Creek Comments; Kerr-McGee

Memorandum, E. Still to G. Rice,

E. Goltra, B. Shelley, G. Sinke,

2/23/82.

Kress Creek, Kerr-McGee Memorandum,
E. Still to G.B. Rice, 2/11/82.

The basis for Kerr-McGee's privilege claims with
respect to these documents is set forth in a letter dated
May 28, 1985, from R.A. Meserve to A. Rapkin, PP. 3-4,.

The documents specified in the carry-over paragraph
of pages 6~7 of the Kerr-McGee response are: the three privi=-
leged documents listed above, documents prodvced in this
proceeding, aind documents generated by expert consultants
during the course of litigation to perform studies

remedial action at Kress Creek. With respect to

category of documents -~ the documents generated by expert




consultants ~-- all such documents are governed by the special

discovery rules pertaining to experts that have not been

identified as trial witnesses. See Fed. R, Civ., P. 26(b) (4) (B).

In addition, these documents are protected by the work-product
privilege and by 10 C.F.R. § 2.740(b) (2).

b) Definitive cost estimates have not yet been
performed -- and indeed are not yet possible -- because the
nature and extent of required remedial action, if any, has not
yet been defined. Other than documents recently prepared by
experts hired during the course of litigation and documents
which have been produced, the only document known to contain a
discussion of cost issues is: Selected Decontamination of
Kress Creek Banks, Kerr-McGee Memorandum plus first two
attachments, E. Still to G. Rice, 4/26/82. That document is
privileged for the reasons set forth in a) above.

With respect to documents prepared by experts hired
during the course of litigation to study cost issues, Kerr-
McGee maintains that such documents are governed by Fed. R.
Civ. P. 26(b) (4) (B) as applicable to this proceeding, and that
Kerr-McGee is not required at this time to provide any further
information pertaining to these documents. Kerr-McGee further
maintains that documents prepared by such experts are protected

by the work-product privilege and 10 C.F § 2.740(b) (2).

Supplemental Response to Interrogatory No,

1) As explained in the Kerr-McGee Response,

Site areas with an external gamma exposure rate of 35 uR/hr or

i -~




greater at one meter above the surface are removed until
background external gamma exposure rates are reached. Frigerio

et. al., Thorium Residuals in West Chicago, Illinois at 2

(1978) , reports that background external gamma exposure rates
in the West Chicago area generally range between 14 and 25 uR/hr.
At most off-site areas targeted for remedial action, Kerr-McGee
removes contaminated material until the targeted portion of the
property reveals gamma radiation at or below 15 uR/hr at one
meter above the surface. At a few targeted areas located in
the immediate vicinity of the site, where background levels are
higher than 15 uR/hr, Kerr-McGee removes contaminated material
until these higher background levels are reached.

b) The gamma level referred to in the Kerr-McGee

Response to subpart b) is 35 uR/hr. Offsite areas with

external gamma exposure rates at this level or below easily

isfy the criteria established by 10 C.F.R. Part 20. If a
survey of an offsite property reveals gamma radiation above
35 uR/hr at one meter above the surface, remedial action is
triggered and contaminated material is voluntarily removed
until background gamma levels are reached on that specific
portion of the property. As an additional margin of safety,
Kerr-McGee routinely initiates remedial action if an offsite

a.ea reveals gamma radiation above 30

yupplemental
-

r
5

ne means




Further, as Kerr-McGee states in response to In errogatory
9, "the risks associated with cleanup can be reduced
requiring a less extensive cleanup program than one that

be necessary to achieve the raaium-in-soil levels stated

Order to Show Cause at all locations along the Creek and

river." Beyond this, until the nature, scope and method of

required remedial action, if any, are determined, Kerr-McGee is

unable to say what specific "engineering or other means" might

be used in conjunction with such a program to reduce adverse

impacts associated with that program.

Supplemental Response to Interrcgatory No. 13

Kerr-McGee has produced all documents relating to the
risks" to health and safety and to the environment from

cleaning up Kress Creek except for one privileged document and
documents prepared by outside experts hired during the course
of litigation. The privilegeé¢ document discussing this issue
1s Selected Decontamination of Kress Creek Banks, Kerr-McGee
Memorandum plus first two attachments, E. Still to G. Rice,
4/26/82 The basis for Kerr-McGee's claim of privilege with
respect to this document is set forth in Supplemental Response
to Interrogatory 1 a) above.

The "further studies of
the Kerr-McGee Response are being
during the course of in

Supplemental Response to Interrogatory

documents are being withheld pursuant




P. 26(b) (4) (B), as applicable to this proceeding, and Kerr-
McGee is not required at this time to provide any further
information pertaining to these documents. In addition,
Kerr-McGee maintains that these documents are protected by the

work-product privilege and by 10 C.F.R. § 2.740(b) (2).

Supplemental Respcnse to Interrogatory No. 14

See Supplemental Response to Interrogatory No. 13,

Supplemental Response to Interrogatory No. 15

Kerr-McGee has produced all documents responsive to
this interrogatory except for the three privileged documents
listed in Supplemental Response to Interrogatory No. 1 a) above
and documents prepared by experts hired during the course of
litigation. The basis for Xerr-McGee's privilege claims is
explained in Supplementa’ lesponse to Interrogatory No. 1 a),
as are Kerr-McGee's reasons for withholding information about

documents prepared by experts.

Supplemental Response to Interrogatory No. 20

Other than outside experts hired during the course of

litigation, whose work product and identity are being withheld

pursuant to Fed. Civ. . 26(b) (4) (B) as applicable to this
proceeding, and persons identifie . 6 of the Kerr-McGee
Response or in documents recently produced, Kerr-McGee is
unaware of persons that have engaged in cost calculations or
studies of the health impacts or risks associated with remedial

action. Kerr-McGee notes that at this time, no person has




"knowledge" of the costs and risks associated with remedial
action because the nature, method, and scope of such action,

any, have not yet been defined.

Supplemental Response to Interrogatory No. 26

i) The documents relating to releases from the
holding tanks were mailed to the State along with the Kerr-
McGee Response or have been made available for inspection in
West Chicago. 1In addition, one document responsive to this
interrogatory was recently mailed to the State.

k) Treatment has been provided only for collected

stormwater.

Supplemental Response to Interrogatory No. 29

The sampling methods described in the Health Physics

Manual referred to in the Kerr-McGee Response have been used by

Kerr-McGee personnel beginning in October, 1979, up *o the

present. The Manual was prepared in 1981 at the request of the

NRC, and simply sets forth the sampling methods that had been
since October, 1979.

Kerr-McGee's knowledge of the sampling methods used
prior to October 1979 is very incomplete. Kerr-McGee has no
knowledge of sampling that may have occurred ] 0 1945,
The State was recently provided a memorandum reflecting one
employee's unaided recollection of the sampling methodology
that may have been applied for some periods prior to

Kerr-McGee has not been able to verify the accuracy




recollections concerning sampling by reference to documenta-
tion.

For the period between 1973 and October, 1979,
Kerr-McGee has no knowledge that routine surface water, storm
sewer, floor drain, sump or outfall sampling was conducted.
With respect to spot sampling that may have occurred during
this period, if any, Kerr-McGee has no knowledge of the methods

that may have been used.

Supplemental Response to Interrogatory No. 30

For some portion of the period from 1945 to 1973,
Mr. Ed Maryniw recalls having collected samples, although
Kerr-McGee has not been able to verify his recollection by
reference to documentation. For the period from 1973 to
October, 1979, Kerr-McGee is unaware of the identity of indi-

viduals, if any, who may have conducted sampling.

Supplemental Response to Interrogatory No. 31

According to Mr. Maryniw's recollection, for portions
of the period from 1945 to 1973, sampling was performed under
the supervision of, in chronological order, Drs. Kremers,
Woyski, Healy and Silvernail and Mr. G. Sinke. These individ-
uals may have participated in formulating the sampling methodo~-
logy used during their tenure, although Kerr-McGee has not been
able to verify their involvement by reference to documentation.

Kerr-McGee has no knowledge of individuals, if any, who may

have supervised and/or defined the methodology for sampling

that may have occurred between 1973 and October, 1979.




lemental Response to

response to the People's
prepared as a result of consultation among a number of people,
each of whom has been identified. An attempt to allocate the
answers to specific individuals would be unduly burdensome and
essentially meaningless.

Supplement to Document Request General Objection
and Response No. 1

Without waiving its objection, Kerr-McGee states that
all documents responsive to this request were either mailed to
the People along with the Kerr-McGee Response, produced in
connection with the Rare Earths proceeding, made available for
the People's inspection in Oklahoma City on May
1985, provided along with a letter dated May 28,

R.A. Meserve to A. Rapkin, or made available for upcoming

inspection in West Chicago.

Supplement to Document Request General Objection
and Response No. 4

All responsive privileged documents have either been
identifiec ! identified with markers placed in

previously inspected or to be inspected in West Chicago

Supplement to Response to Request Jo, 4

Without waiving its obijection, Kerr-McGee
all documents responsive to this request were ¢

ronnection with the Rare Earths proceeding

the People's inspection in Oklahoma




Chicago, with the exception of privileged documents and those

protected by Fed. R. Civ, P. 26(b) (4) (B) as applicable

proceeding. All privileged documents responsive to th
request have been identified with markers placed in fi

either previously inspected or made available for inspection,

James L. Ra ney
President
Kerr-McGee Chemical Corporgtxcn
123 Robert S. Kerr Avenue
Oklahoma City, Oklahoma 731
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State of Oklahoma
County of Oklahoma

Subscribed and sworn to on this 23w day
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Patar Nickles
Richard A. Meserve

Dated: May
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