X . RELATED CONPESPONDENCE .
ROBERT GLILD ?
ATTCHME ¢ &) AW .
POST OFFICE BOX 12007 (TR :
CHAHLLETON, SOUTH CAROLINA 20412 USNAC |
- - |
TELEPHONE AOX/2 5 4 =8 1 32 W MY M
July 26, 1985 , :
FEICE 3% STOERETANY
‘bGCltl NG & SERVIC '
Judge James L. Kelley Judye Clenn 0. |
Chalrman ' Atomic Safety and Licnesing
Atomic Safety and Licensing Board’ Board
U.sS, Nucloar Regulatory Commission U.8, Nuclear Regulatory
Washington, D.C. 20555 Comminsion
Washington, B.C, 2055
Judge Jamew . Carpenter :
Atomie Safety and Licensing Board :
V.8, Nuelear Regulatory Commission :
Washington, D.C. 20355 |
In the Matter of |
Carolina Power & Light Company, et al.
($hearon Harvis Nuclear Power Plant
Docket No. 50-400 .0

Pear Judges:

By letter of June 19, 1985, Intervenor Welis Eddleman
requested that certaln do umenis believed Lo be relevant o
the Lesues before the Board «nd to the safety of the Shearon
Harris Nuclear Power Plant whieh had been suomitted to the Boar.
by CP4L be made a part of the record in this proceeding and be
disclosed to us pursuant to the Commission Rules of Practice

| CP&L renpanded in oppositivn

| by the Beard Chalrman te

|

|

|

|

and the Freedom of Information Act.
and we were granted an opportunity
reply. Order of July 15, 1985,

Only now, alter our FOIA request for disclosure, does Crel

belatedly z.tttlon the Board on the authoerity of 10 CFR 2.790
(b)(1) to "withold disclosure of the Review Panel Report and
Quality Check Report as containing confidential and privileges
commercial information.” July 9, 1985, Response, P.21.
On submission of thewe documents CPAL asserted no privilege

| but enly an ebjection to their relevance to the admitted

| contention and 4 dewire to prevent their dlsclosure to
Intervenor., May 20, 1985, letter, pp. 2=5, CP&L's present .
application for withelding is untimely by the explicit terms of
Section 2.790 (b)(1) whieh requires that “(T)he application
and affidavit shall be submitted at the time of filing the
tnformation sought to be witheld."
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The Court of Appeals for the geventh Circuit, further,
recognized that to permit a withdrawal of a document sought
under the FOIA, as CP&LL argues here, "would certainly violate
the spirit, and maybe even the letter of the Freedom of Information
Act (citations omitted)." The NRC ftself apparently agrees.
rmit the NRC to "return"
he FOIA under authority of Section 2.790
(b)(5), as argued in the alternative by CP&L. July 9, 1985,
Responss, p.2. Even wo, it is the relevance of these documents
to this Board's decision or at least the correctness of its
actions which remains in issue. ;

These documents are agency records which were "submitted
te the agency for use in carrying out tts duties.” General Blect ',
222;%. 750 F.2d4 at 1400, CP&L simply cannot be ereditec
any legitimacy to its claim of competitive harm which is critical

to the application of the so=called "trade secret" TOIA
exemption 41

...competitive harm in the FOIA context...(is)
limited to harm flowing from the affirmative use
of proprietary information g§ conEthgog!.
Competitive harm should not be taken te mean
aimply any injury to compatitive position,

as might flow from customer or employee disgruntlement
of from the embarrassing publicity attendant
upon publie revelations concerning, for example,
{llegal or unethical payments to government
afficials or violations of civil rights,
envirenmental or safety laws.

Pghi%g Cltlzen Henlth Remgarch Group v. EDA, 704 r.2d4 1280,1291
f . B CAF, 1"33).

tntervenor Wells Eddleman submits that thene documents
which are believed to contain important {nformation concorning
the effectivenenn of the Quality Assurance program at the
Harris plant should be made a part of the record in this
proceeding and disweloned an requented,
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