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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING APPEAL PANEL

In the Matter of

PHILADELPHIA ELECTRIC COMPANY Docket Nos. gg-ggg

(Limerick Generating Station,
Units 1 and 2)

BRIEF IN SUPPORT OF APPEAL OF
THIRD PARTIAL INITIAL DECISION

(LBP-85-14)

ON BEHALF OF
LIMERICK ECOLOGY ACTION, INC.

I. INTRODUCTION

This matter is before the Appeal Board on the appeal of
Limerick Ecology Action., Inc. (LEA) from the Atomic Safety and
Licensing Board (ASLB) Third Partial Initial Decision (LBP-85-14)
served May 7, 1985, and various other related interlocutory orders

which were heretofore unappealable.

The Commission's emergency planning rule provides for the Federal Emergency
Management Agancy (FEMA) to review state and Tocal emergency plans to determine
whether they are "adequate and whether there is reasonable assurance that they
can be implemented". In an NRC licensing proceeding, "a FEMA finding will constitute
a rebuttable presumption on a question of adequacy and implementation capability."
10 CFR § 50.47 (a)(2). A FEMA finding only gives rise to a rebuttable presumption.
Such presumptions can have the effect of deciaing a question only in the absence of
persuasive contrary evidence. (See generally, Wright and Graham, Federal Practice
and Procedure, § 5126 (1977) and FEMA/NRC Memorandum of Understanding, 45 Fed. Reg.
82713 (Dec. 16, 1980)). 15 NRC 1213 (1982) and 17 NRC 349 (1983)
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THE RECORD FAILS TO SUPPORT A PREDICTION THAT THERE IS REASONABLE
ASSURANCE THAT THE BUCKS COUNTY SUPPORT RERP CAN AND WILL BE
IMPLEMENTED IN THE EVENT OF A RADIOLOGICAL EMERGENCY AT LIMERICK TO
SUPPORT A MONTGOMERY COUNTY EVACUATION, WHICH IS A NECESSARY
ASSUMPTION OF THE MONTGOMERY COUNTY RERP

See statement of Contention LEA-3 on page 296.

Contrary to Board Finding 668, nothing in the record supports the conclusion
that the Bucks County response to the Three Mile Island incident is comparable to
its potential response to an accident at Limerick.

The record does support the converse conclusion:

1. The Bucks County Commissioners have deep concerns that Bucks residents would
evacuate also in case of an emergency at Limerick (Reiser, Tr. 18,275). The
nearest point of Bucks County to the Limerick facility is 13 miles (See Annex
&F%Emﬂ 5$2265§§) 2 ), in contrast with the distance from TMI to Bucks County.

2. Representatives of various emergency and relief organizations and also school
officials were contacted by McGill in a period of somewhat over 24 hours for
the purpose of accomodating 15,000 evacuees from TMI (McGill, Tr. 20,366).
Nothing in the record supports the conclusion that these representatives,
their organizations, or McGill were at that point‘prepared to deal with con-
taminated persons or their property. Since substantial particulate radiocactive
contamination did not seem to be a problem at TMI, that eventuality was
hegligible for McGill and his cooperating agencies. In fact, "the school
people...would be in the reception area." (McGill, Tr. 20,366) Clearly, no
radiological protection needs were anticipated, or if they were expected, then

the proposal to use untrained school personnel was highly irresponsible.
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Mr. McGill's report to his boss, Mr. Reiser, regarding the November drill,
hardly seems substantial enough to sustain the conclusion that there "is no doubt
response would be adequate in a full-scale exercise.» ( McGill TR 20387)

In fact, the test exercise revealed a number of things which had not been thought
about--how to control people, to separate people, how to take care of automobiles,
and other things. (McGill, Tr. 20,387) Nothing in the record indicates that the plan
deals with the logistics of having to handle a considerable number of potentially

contaminated persons, a matter of concern to Mr. McGill. (McGill, Tr. 20387)

There is litigation regarding the construction in Bucks County of the Point
Pleasant Pumping Station. (McGill, Tr. 20,381) The phrase "in the interim" misrep-
resents Mr. McGill's testimony with regard to his having to rely on the unadopted
plan as a basis for response to any radivlogical emergency at Limerick. Nowrere on
the cited Tr. 20,400-20,402 is there mention by McGi!l of the pump. What he did
say, in fact, was that he wvould have no other choice tnan to follow the present plan
if an emergency were to occur tomorrow. (McGill, Tr. 20,402)

As already established above, the plan is little more than a fiat that "a cer-
tain number of pecple would be arriving in Bucks County by certain routes and it
would be up to Bucks County to take care of them." (McGill, 20,368) The internal
evidence of the draft plan supports this interpretaticn. For example. the plan refers
the Emergency Director to Annex M, Appendix 1 for decontaminatior procedures. There
is no Annex M in the Bucks County Plan; there is, however, an appendix under that
rubric and on that topic in the Montgomery County Plan. Similarly, #N on page 4-E-3
of the Bucks County Support Plan presupposes that essential school district employkes
(electricians, janitors, stationary engineers, plumbers, etc.) would be avialable.
Nothing in the plan, however, shows by what mechanism or agreement these personnel
would be obtained or by whom paid. Reference is also made in the plan to "school

pick up points"; no host schools are scheduled to receive classes of children in



Bucks County. The plan mentions “predisaster agreements" with the schools (Appl.
Exhb. E-4, page 4-E-1); whereas, no letters of agreement have been executed with
them, and it is not contemplated to do so. (McGill, Tr. 20,403) In the face of
unresolved inconsistencies such as these, the plan has little validity as an

implementable document.

Board Finding 672 is not supported by the record. It is meaningless to say
that the Bucks County populaticn is not at risk in a Limerick emergency because the
nearest portion of Bucks County is at least 13 miles from Limerick. Mr. McGill
qualified his reply with the phrase "On the basis on which this
plan was dveloped...". (McGill, Tr. 20,385) He had aiready made clear that the plan
consisted mainly of sending Montgomery County people to Bucks County.

He did not mention 13 miles at Tr. 20,385
nor did he directly address the question whether or not Bucks County people could
come under a radioactive plume as a result of being downwind from a Limerick accident.
Elsewhere, McGill asked, "If anybody within the ten miles may be in danger of suf-
fering illness or something from the radioactivity...what happens to people who are
at 11 miles?" (McGill, Tr. 20,375)

The Criteria for Preparation and Evaluation of Radiological Emergency Response

(NUREG 0654/FEMA-REP-1,REV 1)
Plans and Preparedness in Support of Nuclear Power Plants on pages 6 and 10-13

suggests a potential health risk out to a distance of 50 miles and implies the exis-
tence between that distance and the Limerick Generating Station of 2 gereral continuum
of deposited radiation. It was felt by the Bucks County Commissioners that you

could not draw any specific line and the people who were within 13 miles would also

feel they should evacuate. (Reiser, Tr. 18,278)



Nothing in the record establishes that it would be impossible for any Bucks
residents to receive doses of radiation equal to or in excess of the 25 rem
whole body amount allowed for emergency workers. (Appl. Exhb. E-4,5-B-5)

Nothing in the plan provides contingency procedures for diverting emergency
personnel from the task of directing, housing, and monitoring evacuees to the task
of alerting and reloczting Bucks County residents from under a plume.

Furthermore, since no large-scale evacuation preceded or followed by sub-
stantial radiation release has yet occurred, "actual evacuation statistics" for past
emergencies of other types cannot be relied upon for statements about the number of
people needing mass care.Such "historical data" dn not apply to radiological emer-
gencies.

Board Finding 673 implies movement of a substantial number of people
self-evacuating from Montgomery County toward Bucks evacuation centers, and also
Bucks residents self-evacuating to areas beyond Bucks Co. boarders. Nothing in
the record or the plans however, seeks to address the mitigation of the effects
produced by Bucks County's peculiar geographical configuration, with its nearly
50-mile border along the Delaware River which presents a barrier to spontaneous
evacuation, from whatever the origin of the evacuees. (See Comm. Exhb. E-1,

Appendix 2)

Contrary to Board Finding 674, nothing in the record supports the conclusion
that the emergency services personnel designated in the existing Bucks County plan
are sufficient for the tasks listed for them (Appl. Exh. E-4),

or that they have 24-hour capability, especially during regular work days. There



is no foundation for the assumption that any additional burden would be on mass care

space only, not upon police and ambulance emergency services.

There is insufficient evidence in the record to support the conclusion stated
in Board Finding 675 that the historical record of response to floods, windstorms,
and fires is predictive of behavior if a major radiological emergency oécurred. Ex-
cept for the non-comparable slow-moving, relatively non-contaminating accident at TMI,
the Bucks County coordinator's 18 years experience in emergency planning has, perforce,
been only with other than radiological events. (McGill, TR 20364-65,Reiser TR 18314-15).

In Board Finding 676, the Board states that there is no basis to assume that
Bucks County will not adopt a plan to provide for approximately 24,400 Montgomery
County evacuees. It is necessary, however, to determine what is meant by "provide
for". Upon reaching the debouchment of the evacuation routes, 48,878 evacuees (App1.
Exhb. E-4, page 12) will be on Bucks County soil, subject to whatever conditions are
extant. No provision in the plan is made for aiding those not seeking mass care to
leave Bucks County, if that should be their intention.

Nothing in the plan provides for even rudimentary screening of vehicles for
contamination in the event of a release. Mr. Hippert believes that Bucks County would
not refuse to cooperate if there were an accident at Limerick. (Hippert, ff. Tr.
19498, at 5) This belief is irrelevant. Not refusing to cooperate does not guaran-
tee capacity to perform. Additionally, the belief by the Director of PEMA that Bucks
County's concerns can be addressed within the text of the existing draft plan incor-
rectly assumes that the existing draft is an actual plan and not a series of unverified

lists. (Guard v. U.S. NRC, 753 F.2d 1144 (D.C. Cir. 1985)

Furthermore a FEMA witness testified that although "the situation does appear

more optimistic", we (FEMA) couldn't make a definitive statement that Bucks County

would implement their plan. (Kinard TR 20,176)



The Board erred in Finding 677 that meeting the criteria of the draft
Memorandum of Understanding between PEMA Director John Patten and Chairman
Carl Fonash of the Bucks County Board of Commissioners (LEA Exh. E-61) is
not prerequisite to a finding of reasonable assurance that a workable plan
can be implemented in Bucks County. In an attachment to a subsequent letter, Eihgé E-60)
expressing their concerns to FEMA and PEMA the Bucks County Commissioners
cited both the necessity and the difficulty of prompt relocation (12 hours)
of so dense a population from under a plume extending 25 miles, as postulated
in the NRC Final Environmental Statement on Limerick. (NUREG-0974, Limerick FES; pages
5-79 and 5-80, App. N-3). This letter (LEA Exhb. E-60) was the basis for Mr. Bradshaw's
change of testimony to reflect the fact that the Bucks County Commissioners
have not accepted the suoport plan. (Bradshaw TR 17191 (1): TR 17232).
Likewise, Mr. Rieser, Chief Clerk and County Administrator of Bucks
County, and Mr. McGill, Director of Bucks County Emergency Management Agency,
discussed concerns about matters not addressed in the plan. Among these were
the use of a defined radius of only ten miles, when the distance for radiological
exposure would depend upon the prevailing winds after an accident and the
effect upon low-capacity highwavs and unon emergency staffing capability that
would ensue upon evacuation from Montgomery County into Bucks. (Rieser
TR 18317-19). The plan is not considered implementable as it stands. (Rieser
TR 18320).
The reference in Board Finding 677 to apnroximately 24,000 persons
evacuated from Montgomery County fails to state the magnitude of the demands

to be made upon Bucks in the event of a Limerick emergency. The number of



people to be directed to Bucks County from the EPZ alone is clearly set forth
as 48,878. The plan is ambiguous as to whether or not that number includes
school age children if the emergency occurs during a school day, or whether
they are in addition to that number; if the latter, no estimate is made of
how many children would be expected. (Appl. Exh. E-4, page 6).

Nothing in the record supports the belief that Applicant's contractor
has in any way revised the draft plan in accord with the draft Memorandum
of Understanding of November 7, 1984 between PEMA and Bucks County (LEA
Exh. E-61) outlining the conditions under which Bucks County support could
be provided. There is no indication in the record that these conditions
for ongoing planning have been met to the satisfaction of the Bucks County
Commissioners.

Nothing in the record supports the belief that intention to discuss
planning in the future, or willingness to attempt implementation of unworkable
plan constitutes reasonable assurance that the public can and will be protected in

the event of a radiological emergency at Limerick.

The Board's Finding is further in error that further planning or analysis
under 10 CFR § 50.47, 10 CFR &Part 50, Appendix E, or NUREG 0654/FEMA Rep-1, REV 1.
The planning basis of NUREG-0654 is directed to providing dose savings and
possibly immediate life saving whenever, in any area, a spectrum of accidents
may produce doses in excess of Protec. ion Guides. (NUREG-0654, page 6).

In the particular demographic, meteorological and demographic situation of
Bucks County, this basis requirec active planning in contradistinction to

the passive role assigned to it by Applicant's contractors.



In Board Finding 678, the lack of understanding cited by Mr. Hippert (Tr. 19535)
applies to his own agancy rather than to the Bucks County Commissioners. Nothing
in the record, or in the Bucks County Plan, deals with removal of a population if
made necessary by conceivable, credible contamination under a plume--unless the popu-
lation is within the EPZ.

Except for agricultural regulations, nothing in the record or the Bucks County
Support Plan gives positive assurance of, or procedures for, health protection within
the 50-mile Ingestion Zone for over 400,000 people in Bucks. There is nothing in
the record to resolve the internal contradictions and to verify the listed facilities
without the Commissioners having to use "their resources and expertise to meet the
requirements...as a support county" by constructing a plan de novo.

Despite Board Finding 679, Mr. Reiser was not unfamiliar with the draft support
plan for Bucks County. He brought an annotated copy of Draft 4 to the hearing, which
Judge Hoyt did not permit him to use on the basis that it was "a copy of an old plan."
(Tr. 18,269) Had she permitted a comparison of the documents, it would have been
evident that a purported "Final Draft" of the Fixed Nuclear Facility Incident Support
Plan for incidents at the Limerick Generating Station, dated October 1984, with no

draft number was essentially the same document as Draft 4 of the same Bucks Courty

Support Plan. The similarity of the two drafts was noted by Mr. McGill, who sub-

sequent to Mr. Reiser's apperance, compared the two drafts carefully and found "very,

" (Aool. Exhb. E-4) .
very limited changes in the final draft." (McGill, Tr. 20,373) The October 1984



draft was transmitted to the parties with a cover letter stating that it was the final
draft. The cover letter did not accompany the submission of the same document as
Applicant's Exhibit E-4. (Hoyt, Tr. 18,268) Until after Mr. Reiser's testimony was
given, Mr. McGill had not received the October 1984 draft, nor had he received the

letter from Energy Consultants indicating that five copies of a "Final Draft" were
being transmitted to him. (McGi11, Tr. 20,370) The fact that these two drafts,
purporting to be a year apart, did not make substantive revisions, but merely created
the impression of a revision, leads to serious question about the bona fides of the

planning process by Applicant's contractor.

Contrary to Board Finding 680, Mr. Rieser supervises all operating
Bucks County departments includina Mr. McGill's EMA. (Rieser TR 18265).
Furthermore, the Board improperly excluded any possible testimony by
Mr. Rieser regarding the draft plan. Reiser had reviewed Draft 4 which,
as Mr. McGill later pointed out, was virtually identical to the so-called
final draft, which not even Mr. McGill had then received. (McGill TR 20370).
Mr. McGill was thus permitted as Applicant's rebuttal witness to testify
regarding material that Mr. Reiser was not permitted to testify to as a
witness for LEA. Judge Hoyt's refusal to allow comparison of the two
documents left Mr. Rieser with the impression that he had never previously

seen applicant's Exhibit E-4. (Hoyt TR 18269-71; McGill TR 20373).

Mr. Rieser had met with Mr. McGill two or three times a week, on various

occasions discussing omissions and inconsistencies in the Bucks County

support plan. (Rieser TR 18272). Mr. Rieser was aware of the Bucks County
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Commissioners' misgivings about the possibility of a olume extending into

Bucks County. (Rieser TR 18348-49).

Mr. Rieser's testimony regarding Mr. McGill's competence rests upon
Mr. McGill's Tong experience with storm warninas, snow emergencies and floods
such as those following Hurricane Agnes. (Rieser TR 18315). Because of
Bucks County's considerable distance from Three Mile Island, Mr. McGill by
neéessitv did not acauire direct hands-on radiological experience in that
event. (McGill TR 20366). Nevertheless, Mr. McGill has expressed signifi-
cant concerns about decontamination procedures, highway and weather condi-
tinns and the aeographical scope of the plan. (Rieser TR 18316-17). These
objections have not been responded to by Applicant's contractor in the form
of appropriate revisions that miaht be expected in response to a man in
Mr. McGill's position. Indeed, FCI's regard for Mr. McGill's opinions
and function is evidenced in their failure either to send to him or to
verify his receipt of the document purported to be the "final draft" of the
plan. (McGill TR 20370). Nothing in the record indicates that, whatever
Mr. McGill's competence or limitations, any genuine planning, revisions or

interaction took place between him and Energy Consultants Inc.

The Board Finding 681 of a commendable general humanitarian attitude
toward their neighbors on the part of the Bucks County Commissioners serves
no evidentiarv purpose in predicating the existence of an adequate olan.
The preponderance of evidence (LEA Exhs. E-53, E-60, E-61, E-72, LEA Findings

to the record ) '

of Fact #623-633) which referpregarding the Commissioner's attitude and
intentions,emphasizes their care in requiring that reasonable concerns be met
to ensure the safety of their own population as well as that of guests seeking

asylum within their borders. To this end, there has been ample testimony

that the conditions set forth in the draft Memorandum of Understanding



(LEA Exh. E-61) between PEMA Director Patten and Carl Fonash, Chairman of
the Bucks County Board of Commissioners, must be met before develcpment of

an adequate Bucks County olan can proceed. (McGill TR 20396

CONCLUSION

Board Finding 683, which states that Bucks County would act to aid evacuees
in the face of an emergency is supborted in the record, but the more important
finding (669) that the Bucks County Support RERP could be implemented in the
event of a radiological emergency at Limerick, so as to accomodate evacuees
from Montgomery County is not so supported and much in the record is contrary.
LEA urges the Appeal Board to review the Bucks County letter identified as
LEA Exhb. E-60, dated November 16, 1984 which characterizes the Draft Support
Plan as "fatally flawed", clearly states that Bucks' participation in the
November 20, 1984 test drill should not constitute evidence of the "appropriate-

ness or feasibility of the draft plan", and details the inadequacies of the plan.

The important test is the adequacy of the plan. The authorities burdened
with execution of such a plan, by virtue of their superior local knowledge, are
those persons best suited to assess its implementability. Regardless of their
willingness to help, Bucks County officials have repeatedly challenged the ade-
quacy of the draft support plan prepared by the Applicant's consultants and
attached reasonable prerequisites to Bucks County's full and active participation
in the planning process. Appiicant has not met its burden of proof to provide
reasonable assurance that the Montgomery County RERP (App. Exhb. E-3, which has
an implicit assumption that the Bucks County Support RERP (App. Exhb. E-4) can be

implemented) will adequately protect the public in the event of a radiological

emergency at Limerick. (See 10 CFR, Part 50 Appendix E, Section III which states:)
"Plans shall be an expression of the overall concept of operation; they
shall describe the essential elements of advance planning that have been

considered and the provisions that have been made to cope with
emergency situations."

e T T
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THE USE OF UNRELIABLE MAIL SURVEY DATA, INSTEAD OF THE USUAL U.S. CENSUS
FIGURES TO PLAN FOR AND ALLOT BUSES FOR THE TRANSPORT DEPENDENT:

1) REDUCES NUMBERS IN BUS POOLS TO EVACUATE SCHOOL CHILDREN (LEA-11)
AND UNDERCUTS REASONABLE ASSURANCE

2) 1S A FALSE ASSUMPTION OF THE EVACUATION TIME ESTIMATE STUDY AND

MAKES THE TIME ESTIMATES USED IN DOSE SAVING DECISION-MAKING
UNDULY HAZARDOUS TO A LARGE SEGMENT OF THE URBAN PUBLIC (LEA-23)

{See Board Findings 35-44 and 379-395)

The 1ist of transport-dependent are on file at the municipal level and
their authenticity verified by telephone calls durina the drill. (Board Finding 36)
The Board never addresses those without transportation that are not on the list,
therefore no predictive finding can be made to assure that the transport-dependent

are adequately identified.

Clearly, the ASLB erred in arguing in Board Finding 36 that verification of the
lists of transport dependent individuals was performed during the July 25 and |
November 20 Exercises, since it is impossible to determine who is not on a particular
list by cailing everyone whose name is actually listed. LEA's assertion that the
list is incomplete, especially in urban areas, by way of a comparison with the
U.S. Census Estimates indicates, and is not even remotely countered by spot
checking the incomplete 1ist of those needing transportation which does not exist,
based upon responses mailed back to a one time mail survey sent to households billed
by Philadelphia Electric Company. If the U.S. Census estimates are closer to the
fact, then the number of buses needed for urban areas such as Pottstown and Phoenix-
ville is greatly understated. Buses and drivers to provide transportation must
come from the pool of buses already being used for schools and other transport
dependent needs. The ASLB's statement that double counting could occur if the
U.S. Census Estimate data was used for planning purposes does not negate its close
correspondence between the U.S; Census date and the actual survey results in more

rural and affluent areas. (Board Finding 42)



The Board's interpretation, based on the Applicant's witness' statement that
“the previous estimates for mobility-impaired individuals, based upon Federal
estimates, closely approximate actual survey results" support the Fomprehensiveness
of the survey (Roard Finding 38) doe< not correctly interpret Applicant's witness
statement. What Mr. Bradshaw said was that the laraest difference between the
utility survev and the U.S. Census were in urban areas where in urban areas where
more friends. neighbors or relatives would live in close proximitv. Only in the
les< ponrulated areas. does he state that the survev results and Census estimates

are comparahle. (Bradshaw ff Tr 17191 at 18-19)

Without the proper identification of the transport-dependent popula-
tion, thousands of individuals within the planning zone could be left
unplanned for. The reason for this is the method the applicant used to
identify those without transportation. PECO and their consultants relied
upon a general population survey sent out once in the Fall of 1983 to
utility customers only in the planning zone, instead of upon the U.S. 1980
Census information. (Campbell TR 19998, Bigelow TR 14135). Large discre-

pancies exist between the 1930 Census figures identifying those in need of

transportation and the results of the utility survey, especially in the most
densely populated areas of Phoenixville and Pottstown.

In Phoenixville, population 14165 (Appl. Exh. E-67), the difference
between the survey and the Census was 1961 transport-denpendent people
(2269 less 308 equals 1961 without transportation). The U.S. Census calcu-
lates these numbers by using the 876 households with no vehicles :imes

2.59 persons per household. (LEA Proposed Finding 137)



In Pottstown, where the total population is 22,729, 4,175 are without
transportation according to the drafts which used the U.S. Census figures.
(LEA Exh. E-40, E-42) This sharply contrasts with a figure of only 605
people needing transportation based on survey forms returned by utility
customers. (Appl. Exh. E-17) (LEA Proposed Finding #138) PECO assumed
that if a survey form was not returned no transportation assistance was
needed.

In Royersford, Montgomery County the 1980 Census estimates listed
647 residents as transport-dependent (LEA Exh. E-43) versus the utility
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