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Fors The Commissioners
From: James R, Shea, Director

0ffice of International Programs

-
, .
) Lee V, Gossink

Thru: Executive Director for Operations .2~ =%
(U) Subject: EXPORT OF COMPONENTS TO INDIA FOR THE TARAPUR REACTORS
(XCOM0250) (SECY-7%-647)
(U) Purpose: To request 2 Commissfon decision on the subject proposed export.
(U) Backaround: In April of last year, in connection with our review of several

11cense applications €&r export of components for Tarapur
(XCOM00020, XCOMOOS4 and -XCOM0130), and ¥n 1ight of the Com~
mission approval in March of the latest Ticense application

for Tarapur fuel, IP advised the Commissfon of 1ts {ntention to
issue then-pending and future export 1icenses for components for
which favorable Execut{ve Branch views had been received without
referring such requests to the Commission, provided the components
involved were standard ftems required for the normal operaticn
of the Tarapur reectors while they are using US-supplied fuel
(SECY-79-260, April 13, 1979). By SECY memorandum of April 30,
1879, however, the staff was directed to continue to submit
Indian component license applications to the Commission for
action.

0

(1) On May 10, 1979, we recefved an application from General Electric
for the export of six traversing in-core probe detector assemblies
(TIPs) to India for use 1n Tarzpur Unitss I and II(XCOMO281).
These components, 2s noted in SECY-78-674, are used to calibrate
reactor power monitors within the core. Since faulty TIPs could
possibly lead to 2 serfous accident {f 2 reactor transient
occurred, the staff concluded that the TIPs are essential to the
_safe_operation of these reactors. The Co==icsion was_advised of
GE's appTication in SECY-78-338 (May 16). On_Mav 25, in connectior
with our review of the next proposed export of low enriched fue)
to India (XSNM-1379), we requested that State provide {nformation
' that may be relevant to NRC's findings in that cgse. By memo-
‘ randum of June 22, Commissioner Ahearne requested that we
81051 20550 encourage Stzte to respond to that inquiry since much of the

g information that had been requested was relievant to our review
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Backaground:
{Continued)

(v)

(U)

(U) Discussion:

of XCOMU250. A response was recefved from State on July 5,
Following the fall of tue Indian Government, we requested
additional {nformation on August 15 and “ [ _ed State at that
time that the Commission would defer 1ts t1n2al consideration
of three export 1icense applications (one of which was
ZCOMD250) until receipt of a response to that letter,

On October 22, State provided favorable views on XCOM0250.
State has not yet responded to our August 15 letter; however,
with the {nstdllation of the new Gandhi covermment we expect
an early response, probably before or in conjunction with the
Executive Branch briefing now scheduled for January 29,

By SECY-79-674 (December 19, 1878), the staff advised the Com-
missfon of the status of the subject export license application.
In our review we advised the Commission of the importance of these
components to the safe operation of the Tarapur reactors, while
at the same time noting that substantive questions remain about
whether component exports to Tarapur meet the NNPA export
11censing criteria. Accordingly, the staff indicated that, unless
the Comvissfon directed otherwise, 1t would defer action on
XCOMJ250 and other Tarapur component cases, at least unt{l the
Executive Branch had provided 1ts assessment of the implications
of changes in the Indian Government leadership. By SECY memo-
randum of January 9, the staff wes directed to submit XCOMD250

to the Commission for action, '

In order to issue a component export 1icense under Section 109b.,
the Cormission must find, "based on a reasonable Judgment of the
assurances provided and other information avaiiable to the Federal
Government, including the Commission, that the following criteria
or their equivalent are met: (1) IAEA safeguards as requieed by
Article 111(2) of the Treaty will be applied with respect to

such components, substance, or item; (2) no such component, sub-
stance, or {tem will be used for any nuclear explosive device or
for research on or development of any nuclear explosive device;
and (3) no such component, substance, or 1tem will be retransferred
to the jurisdiction of any other natfion or group of nations unless
the prior consent of the United States 15 obtained for such
retransfer; and after determining in writing that the {ssuance of
each such general or specific 1icense or category of licenses

will not be 1nimical to the common defense and security,®




(C) Discussi
{Continu

u) "

- - .

Under Section 109b. the Conmission is also directed to determine "..°
which component parts, a< defined in subsection 11v.(2) or 1lcc ~ -
(2), are especially relevant from the etandpoint of export control .
because of their significance for nuclear explosive purposes. )
Theoretically, the Commission could determine that, in view of

their safety purpose, these components are not "especially relevant,*
so that the criteria would not apply and the Commission would not
have export 1icensing jurisdiction over them. However, revised
Part 110, adopted by the Commission 4n May 1978 to implement the
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(u)

(U) Uroency:

lu)

NKPA, includes, as components 1{icensable under Section 109b. of

the Atomic Energy Act of 1954, as amended, components (other

than 2 component defined as a facility) "specially designed or ,

g{egared for use in a nuclear reactor® (see Appendix A of Part
0). ‘ i

Thus, components specially designed or prepared for use in a
nuclecar reactor are, by their inclusion in Appendix A of Part

110, considered to be "especially relevant from the standpoint

of export control because of their significance for nuclear
explosive purposes.® As noted in the statement of considerations
published with revised Part 110 on May 18, 1978, the components,
{tems and substances selected for NRC's export control are
essentially those on the Nuclear Suppliers' Group and IAEA "
Zangger Committee trioger 14sts, thus reflecting an {nternational -
consensus on ftems considered to be significant for nuclear
explosive purposes. Although not spelled out in the statement

of considerations, 211 components specially designed for use in

2 nuclear reactor have been considered significant for nuclear
explosive purposes because they contribute to the operation of
nuclear reactors producing plutonium, which is, of course,
significant for nuclear explogive purposes, It is clear that the
XCOM02680 components are specially designed for use in a nuclear
reactor.

W2 have called thés-case to Stzte Department's attention, but to
date we have not received any expressions of urgency regarding
this export from the Indian Government or the State Department.
The applicant h2s, however, expressed urgency.

By letter of January 11, 1980, General Electric advised the staff
that the one spare TIP available at Tarapur was used to replace . .-
& fafled TIP during the fall 1979 shutdown for refueling Unit 1I.
That reactor 1s currently operating with 2 good TIP and a .
marginal one. (GE advised us that 2 margina) component 1s one
that 1s either faulty or subject to malfunction at any time.)

GE also vAviczd us that Tarapur Unit 1 was shut down for
refueling and maintenance on November 28, 19872 and 1s scheduled
to return to service on February 28, 1980. GE has expressed a
strong desire to be able. to export these components so that the
merginal TIPs in TAPS 1 'may be replaced prior to that date. GE
has stated, however, that in order for the TIPs to be replaced
before that date, very early approval of XCOM0250 would be
required since after receipt of notification of approval, GE
must complete arrangements for air shipment to Bombay, and
arrangements must be'made for {nspection of the TIPs, preparation,
removal of marginal TIPs to storage casks, and installation of
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Urcency: the spares. In 6E's estimation, scarcely enough ¢ime remains
(Continued) to accomplish the above even 1f the 1icense 1s 1ssued on an

urgent basfs, GE has advised that without the spares, Tarapur
")/ Unit I would have to remain {noperative until the TIPs are
exported and replaced, or the Indians could attempt potentially
unsafe startup of the Unit with faulty instrumentation, {f
Government of India safety reguletfons permit. (GE 1s presently
unaware of Indian Government regulations fn this regard, but 1s
attempting to determine 1f such 2 startup would be allowed.)

(v) In SECY-78-674, 2s indicated above, IP pointed out that the
export of the detectors to Tarapur {s reasonable and necessary
for the continued safe operation of that facility. On January 11
we met with technical staeff members of the Core Performance
Branch, DSS, to learn more fully the {mportance of TIPs fn the
operation of 2 reactor. IF was advised that TIPs are essential
in determining the nature of rezctor core activities. Specifically,
the TIP (Traversing In-core Probe) system 1s used to calibrate
the LPRMs (Loca) Power Range Monitors). The LPRMs are combined
in particular ways to form the Average Power Range Monftor (APRM)
system which 1s used as a reactor power input to the reactor pro-
tection system. The reector protectfon system will not assure
that the reactor 15 shut down in response to severe transients
or accidents 1f the reactor power input is incorrect.

(V) In addftion, the LPRM outputs are used by the plant computer to
obt2ain the core power distribution during operation. Decalibra-
tion of only 2 few of the LPRMs could lead to operation of the
reactor in a2 manner such that the {nftial conditions assumed for
anticipated transfen*s and accidents.are {ncorrect.

(uv) Without properly functioning TIPs and proper calibration of the
: inceore instrumentation 2 number of possibly serfous consequences

could result in the event of 2 reactor transient, including, for
{nstance, the fa{lure of the APRM scram system, the fa{lure of
the Rod Block Monitor system (leading to fmproperly spaced
control rods and a possible overpeak power 4incursfon) and the
faflure of fuel elements and fuel melting due to operation zhoce
critical heat flux levels. '

Given the above, several possible options are avaflable to the

Commission:
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Urgency: (1) Determine whether the criteria in Sectfon 109b. are or
(Continued) are not met and decide this case solely on that basis,

The staff notes that the criterfa in Section 109b. are the same

es those {in Section 127 (which pertain to fuel exports), except
that components are not required to meet the physical security

and no reprocessing criteria, Accordingly, 1f 1t is determined
that the three criteria in Sectfion 109b. are met for the com-
ponents 1n XCOM 0250, 1t zppears that & simfler conclusion on the
three criterfa would be required for the components covered by
XCOM 0240 and for the currently pending Tarapur fuel case, even
though the Commissfon stf11 has questions related to all these -
cases outstanding 2t State Department. The Commuission, as noted
above, concluded the criteria were met in March 1979 for XSKM-1222,
and perhaps could conclude that, while uncerizintics had {ncreased
since then, the criteria contfnue to be met. In this event, the
license could be 4ssued promptly and safety risks minimized while
statutory obldgations would be complied with, If the Comuission
decided that 1t could not find that the crfterfa had been met at
this time, and thereby denfed the license, the potential safety
problem at Tarapur would, of course, remaim unt{l the matter might
be further resolved,

(u) (2) Find that the components involved are mot covered by
Section 100b. and thus are not subject to NRC licensing
requirements,

As noted sbove, under the NNPA this would require a finding that
the components involved are not especially relevant fcom the
standpoint of export control because of their sfgnificance for
nuclear explosive purposes. It might be argued on the one hand
that, because they contribute to the safe operation of the
reactor rather than to 1ts direct functionfng, and are not 1n
themselves of concern from the nonproliferation point of view,
these componerts are not of significance for nuclear explosive
purposes,

() On the other hand, 1t can be argued that because reactors cannot
be operated safely without these comporients, they do directly
contribute to the functioning of the reactor and 1ts production
of plutonium, whikh 1s of nuclear explosives significance.
Further, the argument that the components &re not in themselves
of concern from the proliferation standpoimt might also be made
for other components not falling within the definition of
~ "utilization facility,* to conclude that these components are
not of nuclear explosive significance would 21so be inconsfistent
with the internationzl consensus reflected 4n the Nuclear Suppliers
and Zangger Committee trigger 1ists, This option would open up
the complicated question of what other components now covered
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these components would also have to be zpplicable to all
countries, not just India. Consultation with the Executive
Branch, which can be expected to be time-consuming, would

also be required under Part 110 for such determinations.

Finally, the effect of such a determination would be that the
NRC would no longer have jurisdiction to fssue a2 1icense for
export of such components, nor would the Department of Commerce.

(3) Determine that XCOM 0250 should be fssued on the baéis
that the components are urcently needed for safety reasons.

Under this option, which assumes the Commissfon carinot find the
criterfa 2re met, the case might be made that safety comes first,
and since these components are urgently needed and essential to

the safe operation of the Tarapur reactors, are not directly
applicable for nuclear explosive purposes, and would be expected

to be usazble only for about the next year (during 2 perfod when
previously exported U.S.-origin fuel would be used in the Tarapur
reactors), 1t would be appropriate for overall polfcy considerations
to allow the export to be approved, despite the fnability to make
posftive findings on the three Section 109 criteria. This approach
could avoid 2 possible safety problem, or even perhaps a significant
accident at Tarapur, and zvoid possible criticism of the Commicsion
as unwilling to act when fundamental safety problems are involved.
However, 1f the Commission cannot find the criterfa are met, it
would, 1f 1t chose this option, be ignoring 4ts statutory obl41gation
out af 2 concern for safety {2 criterion not incTuded as a2 basis

for component export 1icense approvals in Section 109, as noted

by the staff in SECY-79-100) and could be criticized on this account
In addition, while the Commission currently %ias the matter under
revies in 1ts hearing on the Philippine reactor export, the Com-
mission has taken the position in the Buerceraktion and Taracur
cases that 1t does not have authority or responsib{lity to take

into account health and safety aspects of exported reactors; to
approve this export on saf-ty grounds would be 1in direct conflict

‘with this position and tend to prejudoe the outcome of the

Commission's deliberations in the Philippine case.

(4) Defer action on this applicztion pendine receipt of add{-
tionzl information from State concernimc the recent chanoe
in the Indian Government.

State has indicated 1t plans to respond to our August 15 letter
before or in conjunction with their scheduled Jznuary 2% Commission
briefing. This option would result in 2 delay in approval of the
export untfl at least then, with pocsible safety ramifications
during this additional time and with no zssurance that the State

...............................

AT e Ty W TR, Qs iR
[ SR i {

' Ve b




(U) PRecommendation:

PUGREEIAL .

response will be such as to bring about positive Commission
findings on these components. At the same time, 1t holds out
2t least 2 possibility that statutory requirements could be
found to be satisfied before safety risks. especially for th

Tarapur 11 reactor, might become too great. . .. _ .

The staff believes that this case presetits a very difficult
dslerma for the Commission, 4n which apparently urgent safety
considerations might be in conflict with the need to observe
statutory reguirements,and with past Commission positions
regarding health and safety considerations 1n export 1icensing.
The staff believes the Commission should weigh all factors out-
14ned above and make 2 determination on this {ssuve as soon as
possible. Recognizing the majority view that the NKPA criteria
were met in XSNM 1222, and changes in circumstances since then,

2 key issue in this case is whether the Comnission now belfeves
that these changes are such as to call for 2 conclusion ¢hat the
criteria are nc longer met, The staff does not have sufficient
data to conclude the criteria are met, particularly 4n the absence
of &2 response from State to our questions, and believes that the
Conmission should find the Section 109 criterie are met before
approving this export. “Sther consideratfions such as safety can

be zEken into account &5 appropriate under the common defense

and security finding. The Ccmmission should also consider informing
key Conpressional leaders involved in dewelopment and implementation
of the NNPA or concerned about export hewlth and safety issues

of the Cormission decicion in this case and the basis for 1t.

(U) Coordination: ELD views are attached.
Crizieal idheg By JAN 18 1530
Jarnes hR.' Shea, Director
0ffice of Interna<ional Programs
Enclusure:
ELD Viems
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QELD'S VIEWS

The pzper on the one hand offers 2s an option that the Commission determine that
the license should be issued on the basis that the components are urgently

needed for safety reasons, while on the other hznd, conceding that such an option
could enly be chosen by ignoring the statutory obligation to make affirmative
findings on the three criteria for the issuance of a component export license

in section 109b. L

It seems important in the context of the case presented for action for the
Commission to focus on two points:

(1) Unless the Commission changes its general position as to consideration
of health and safety in export licensing set out in the Buergeraktion
and Tarapur cases, the articulated basis for the grant or denial of an
export license ought not to be on sefety grounds but solely on considera-
tion of the three criteriz in section 10%b.

{(2) The Commission has sufficient flexibility to either find that the
statutory criteria have been met or reach the opposite conclusion.

On the first point, it should be noted that even if the Commission changed or
reversed ins position in the Buercerazktion and Tarapur cases, it would be difficult
to apply its new position to component licensing. As noted in SECY-79-100, even

if sections 103d., 1044.,and 57c.(2) are regarded as providing an arguable
statutory basis for considering public health and sifety in licensing the export

of facilities or special nuclear material, because those sections contain, as a
statutory standard, non-inimicality to the public health and safety (construed to
mean the public health and safety of the United States), cection 108, under which
components are licensed, contains no reference to public health and safety as a
criteria for issuance of 2 component export license. Further, in no event has the
Commission ever taken the position that it can issue 2 license unless all applicadl
criteria are met.

As to the second point, it was OFLD's position at the time of consideration of
YShM-1222 that the Commission has flexibility under the law and surrounding
circumstances, to conclude either that the three (in that cese, five) criteria

are met, or to reach the opposite conclusion, bzsed on the analysis in the QOELD
views attached to SECY-5%€A and in the OELD memorandum to the Chairman and the
Commissioners dated February 1, 1978, OQfLD's basic legel conclusions have not
changed, &lthough circumstances have chenged somewhat since those views were
developed. The changad circumstances thet are pertinent include (1) the fact that
the March 10, 1980 cut-off date is near without India zgreeing to full scope



sefeguards, making cut-off of fuel exports to India imminent and (2) the election
of a new Government in India which has not indicated its views concerning
continuation of agreement for cooperation obiigations by India after the

Farch 10, 1880 cut-off cdate.

However, there is no information in the paper that shows conclusively that changed
circumstances require a finding that the criteria have not been met. As a legal
matter, the Commission has flexibility to find either that the criteriz are, or

are not met, or that it needs the information requested of State on August 15, 1979
or additional information before reaching a corclusion. .



