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Discussion:  (y) General

(cont1nue3)

IP has jdentified four fundamental jcsues which
remain to be resolved in connection with the
Comnission's decision on the pending application.
These are:

|

(V) 1.

Whether NRC's assessment of whether the KNPA's
Section 127 criteria are met should tzke into
considerztion the future application of these
criteria;

Whethor the Section 127 criteria are met;

Whether the scope of the Commission's "common
defense and security" finding 2s required by
Section 57 of the Act can properly encompass
the brecac policy issues considered by the
Executive Eranch in formuleting its judgments,
or, alternetively, whether the Commission's
scope is limited to those Tactors which have

a2 direct bezaring on the Commission's findings
that the Section 127 criteriz are met;

Whether the proposed export is inimical to the
common defense and security.

Prospective Application of Section 127 Criterid

There is no clear legisletive direction nor
established Commission policy on this issue., It
can be argued on the one hand that the prospective
application of the criteriz is not a proper subject
for Commission consideration in connection with

its assessment as to whether the Section 127
criteria are met ( and can be considered as 2
relevant factor only under the Conmission's common
defense and security finding pursuant to Section 57
of the Act). This view is supported by the fact
that none of our current agreements for cooperation
provide Tor explicit assurances that they would
apply indefinitely in the future and the provisiors
of Section 404 of the NNPA in which enduring
commitmznts would be an objective of new and re-
negotiztec agreements for cooperation rather than

a2 requirement of the immediately applicable criteria.




Discussion:

Zcontmuea)

(V)

{U)On the zther haend, various considerations

(V)

(vl

(detailed in SECY-78-596) argue for concluding
that the NNPA criteria could be largely vitiated
if only the current applicability of the criteria
is considered (especially with respect to criteria
2 and 5). Furthermore, Section 126(a)(2) of the
AEA provides for Commission findings on whether
the criteria are met to be based on & "reasonzble
Judgment of the assurances provided and other
information available" (emphzsis supplied).

Section 127 Criteria Determination

If the Section 127 criterie ere applied currently
only, there is 1ittle doubt thet the proposed
export meets all of the criteria. If they are
applied prospectively, considarable uncerteinties
are raisec regaraing the durztion of the assurances
that the criterie will continue to be met., The
following discussion assumes prospective appli-
cation of the criteria.

With respect to Criteriza 1 (safeguzrds),
Criterie & (retransfers), and 5 (reprocessing),
the relevant Indian assurances are contzined in the .
US-Indian Agreement for Cooperztion sioned on
August &, 1963, Thesp assurances were ciscussed
in detail in SECY-78-596. Their principal weakness
is that tke continued viability of the Agreement
itself is contingent on continued U.S. supply
of enriched uranium for <he Terapur Atomic Power
Station = APS). Unlas: an exception by the
President is granted, the United States will be
able to maintain that supply after March 10, 1980
only if India accepts full-scope safeguards as
required by Section 128 of the Act. While the U.S,
continues to seek actively to obtain Indian agreement
to full-scope safeguards and it is encouraging that
the Indians have agreed to participate in an inter-
national group examining full-scope safeguards {ssues,
serious doubts sti11 remain as to whether India
will accept full-scope safesuards in the forseeable
future, Should the United 3tates as a consequence
find it necessary to terminzte fuel supply, Indian
assurznces under the Acreement may lapse,

To recognize this is not to require that India
agree now to accept full-scope safeouards 2s & condition
of U.S. supply during the "grace period" before



Discussicn: Section 128 becomes effective. This clearly
{continued) would be contrary to the intent of the KNPA,

During the interim negotiating period before
full-scope safeguards are required, India could
comply with section 127 requirements by providing
the U.S. with explicit supplementary assurances
that those provisions of the Agreemsnt relative
to Criteria 1, 4, and 5 are not continogent upon
continued U.S. supply.

(V) In the absence of such essurances, it appears
1ikely thet Incie would no longer consider ftself
bound by the Agreement if U.S. supply is cut off.

It does not, however, autometically follow that India
would then take actions proscribed by the criterie.
With respect to Criterion 1, it is probable that
Indiz will mzintain IAZA se‘eguards on the TAPS
reactors even essuming & U.S. cut-off, despite
Article VI of the Agreement, in which Indiz has
einphesized, "in contrast to the position of the
Unitecd States," that its safeguards obligations with
respect ‘t0 equipment and devices “in any case ensue
from the safeguards on fuel." 1In similar circum-
stances following the termination of Canadian nuclear
cooperation, India elected to maintain safeguirds on
the Rajasthan reactors. Moreover, it is unlikely that
India will be able to fuel the TAPS reactors without
outside assistance in the near term, and any existing
alternative fuel supplier would, under the Nuclear
Supplier Guidelines, require that IAFA safeguards

be maintained.

() The continued safeguarding of U.S. supplied fuel is
not nearly as certzin, however, in view of U.S., -
unwillingness to mezke the required safeguardability
determination or Indie's Prefere reprocessing plant,
which was built primarily to reprocess Tarapur spent
fuel. If U.S. fuel is cut off, India may feel free
to reprocess spent fuel at the unsafeguarded Prafere
facility (and thus 21so violate criterion 5), This
view is supported by Prime Minister Desai's statement
in March 1978 (see p. 11 of SECY-78-596) indiceting
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icontinuea)

(U)

his view that "If they say no, once I hear that,
then all ways are open to us, even the processing
of the used thing." Return of U.S. spent fuel
would eliminate this concern regarding criteria

1 and 5,

On the other hand, the decision to reprocess without
U.S. approval coulc be viewed as & final "worst case"
option and not }ikely to occur i other more acceptable
options are aveilable. For instance,

Indian ultimatum to reprocess could force & resolu=-

tion of the return of spent fuel issue. Finally,

if further progress is made in expanding Tarapur's

spent fuel storage capacity, India could aiso unilaterally
defer any reprocessing plans. Any of these alternative
courses of action would not violate criterie 1 and 5.

(U) With respect to Criterion 2, (no expiosive use)
the basic Indian assurance is contazined in the Septem-
ber 17, 1674 letter from Dr. Homi Sethnz to Dr: Ray,
which s&id in part:

(U) “The Government of India would like to reassure
the Government of the United States of America
that the special nuclear material that has been
or is hereafter made available for, or used, or
produced in the Tarapur Atomic Power Station
located at Tarapur will be devoted exclusively
to the needs of that Station unless our two
Governments hereafter specifically agree that
such material be used for other purposes.”
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Discussion:

(continued)

(V)

(U) In this connection, we note that Prime Minister
Desai publicly steted in April 1678 in Perlizment that
should the U.S. breach the Agreemsnt, "we wiil then

be free to do whatever we 1ike to do.” On et lesst
two subsequent occasions, Prime Minister Desai hag
made public stztements indicating that the use of
nuclear energy for mining might be considered, and
that in certain circumstances (such as if nuclear
devices of ¢ solely peaceful character couid be
developed), & ruclear explosion "is never debarred.*

12 ¢ possible thzt these Desazi stitements
represent nothing more than the efforts of & hard-
pressec po.itize] leader to contzin his oppostion,
end/or thaz: Desei consciously set conditions for the
use of nuciear explosives which he knew would be
virtuglly impossible to meet. But stztements o this
kind cannot be 1ightly cismissed, and U.S. law does
not lezve room even for conceivably benign exple-
sions: Criterion 2 requires & finding that no L.S.
nuclear exports "will be use¢ for any nucleer explo-
sive device or for research on or development of any
nuclear exctlosive device." Belancing the zbove-referenced
Desei stztements, on the other hand, are several of
his ezr’ier stziements thet India had no intentions to
develop nuciea~ explosives. In addition, there is no
current evidence of Incian plans to develop and test
further nuciear explosive devices. Also, even if
India had no intentions to develop nuclear explosives,
it is not clear that there would be & significant
incentive to utilize the high burn-up plutonium available
from Tarapur because of Indian access to better quality
piutonium from indigenous sources and facilities (unless
¢ sizable nuclear explosive program were planned)..

With respect to criterion 4, it is clear that Indian
compiiance with this criterion and criteria 1 and §
is equally dependent on the continuance in force of
the Agreement. In contrast to criteria 1 and 5,
however, there are no explicit indications that India

 might_choose to violate criterion 4 and retransfer

U.S. suppiied meterial without U.S. approval.

Scope of the Commission's Common Defense and Security

Finding

This issue has  =2n addressed to some extent by indi-
vidual Commi.sioners in connection with the review of
previous Terapur fuel exports, but the Commission itself
has made nc formal decision concerning the metter, 1f
the Commission concludes that the Section 127 criteria



scussion: are met, ihe subsegquent comnoh gefense and security
oncinued) £inding will rest heavily on the Comnission's cone
¢clusions regarcing the proper scope of the consideras
tions which affect the common gefense and security
finding. section 126.2(2) of the Act provides that the
comnission may not issue & license until it “£inds,
based upon @ reasonzble judgment of the assyrances
provided and other information ayailable 10 the Federal
Government, including the commission, that the
criteriz in gection 127 of this Act, OT their

equiva\ent, and anv other aao\icable statutor reaguire-
ments, are met" (empnasis suppiﬁedi. The "other
app11cab1e sratutory requirements“ in the Tarapur case
are in tne Lct, namely (1) tnat the export be pur-
guent to &N agreement for cooparation and (2) thet

+he EXPOTS no: be zoun¢ either inimical 1o the common
defense &nt security 2r conszituting an unreasonab\e
risk to =N health 2anc gzfety of ine y.S. public.

These 1&%%&7 requirements sre, therefores clearly
separateé ¢rom the gection 127 criteris insofar s

the Corﬂdssﬁon‘s review reSponsib111ties are concerned.
Furihermore. the 1egis1etive history of the NNPA
supports N conclusion snet Congress intended the
Commigsion 10 consider el relevant nonpro\iferatﬁon-
related issues in making 118 independent 1icensing

determina:ﬁons.
. lnimica?itv Finding

(vy If the section 127 criterie 2are applied prospective\y and
the Commission sti11 finds them to be met, the license
could still be denied on inimicality grounds. However,

. such 2 genial would presumab\y be based on adverse
factors cther then those affecting the Commission's
determinaiions on the section 127 criteria. With respect
to the Tarapur export, nO such factors 2re readily

apparent.

(U) On the other hand, 4§ the section 127 criteria are not

applied prospect1ve\y and tre commission finds they

are met, ine license could be denied on inimicality

grounds which are pased on factors affecting the continued
app\ication of the.section 127 criterie. These edverse
factors could be balanced, howevers by broader policy
considerations related to the common defense and security
which may faver jesuance of an export 1icense.




Discussion: ~ 5. Broader Policy Considerations
continue

(U) The staff has been conscious, in considering
the divficult issues posed by this application, of the
importance which the Executive Branch atteches to
continuing U.S. fuel supply to India at least during
the "grace period" before the full-scope safeguards
requirement of the Act comes into effect. We do not

B dispute the view of the Executive Branch that current
negotiations to achieve the important gozl of full-scope
safeguards should be given every chance to succeed, and
that issuance of the Tarapur export license could
increzse these chances.  Nevertheless, KNRC must still
make i<s own judement regarding whether the criteria
0f Section 127 ere met.

(U) IF the Commission cannot meke & finding that

the Seciion 127 criterie ere met, the Azt still
provices & mechanism for consideréztion of these broader
policy issues through referrzl of the zpplicztion to
the President 2s was done with respect %o the previous
Tarzpur fuel expor: (XSNM-1060).

€. Section 128

| (U) Becayse the dete when Section 128 takes &ffect .

\ has now drzwn closer than during the Commission's
considerztion of XSNM-1060, the steff hes also
examined the question of Indiz's need for the mzieria)
covered by XSNM-1222 in the light of Section 128 of

1 the Act. OPE's memorandum of January 16, 1879 to

| the Commissioners provides & detailed anzlysis of the
current ‘uel requirements for the Tarapur reactors.
This analysis shows that, if recent fuel usage rates
continue, TAPS 1 could continue operation until .
February 1982, and TAPS Il until August 1981, with-
out the additionz1 material covered by this application.
Approvel of XSNNM-1222 at the present time would meet
reactor requirements which will not earise until 17-23
months after the full-scope szfeguards requirement of

| Section 128 of the..Ac: becomes effective. Ever

| essuming higher use rztes, approval would provide

| Indie with fuel not required for reactor operations
until 8-22 months 2fter the full-scope cut-off cate.
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continu

10

(U) Thus, the effect of zpprova) would be to provide 2
stockpile of meterial which will permit Indiza to
avoid the full-scope requirement for &n addition2l
period of 15 months without affecting current reactor
operations. In this respect, the case is similar to
XSKM-BL4 (see SECY 7¢-416B) dnvolving advance ship-
ments of reioad fuel to Spzin Tor stockpiling and use
well a7tier Section 128 becomes effective. What
distinguishes the two applications, in this respect,
is that Spzin haes no operztional requirenznt {or

" gdvance shipment, wherezs the Te. zpur fuel must be
fabriceted in Indie. 7o be specific, opesration of
TAPS could be eifected (essuming 2 high use rate of
70 subzscemblies mer refueling) if the license is
not epprovec in t.ne to permit shipment from the U.S,
by Novermber, 1878, We note thnet referral of the case.
to the Presicdent, the course foilowed in XSKN-1060,
is not 1ikely tc delay shipment beyond that time,

(U) The ezplicetion of Section 128 thus may involve
conrideretions of the rate of fuel use. Recent

experience incicztes that the lower rate of 56 sub-
essemblies per refueling is 1ikely to be sufficient,

whnich wollc mean thzt the material covered by XSNN-1222
would provide & stockpile not needed before March 10, 1080
for reactor, operation, anc which would reduce Indian
incentives "to accept full-scope safepuards.

(U) The amount of stockpiling involved would not
be large, however, would be consistent with past
U.S. supply practices for TAPS, and there is stil)
uncertainty about use rates.

7. Da2velopments Since XSNM-1050

(U) - Since the current proposed exsort is in many respects
similar to the material expor:ed pursuant to export license
epplication XSNM-1067 (which was approved by the President
efter the Commission failed to approve issuance of an
export license), it may be helpful to highlight the
significant developments which have occurred since
XSNM-1060 wes considered by the Commission in April, 1978.

(U) 0f mejor interest in this recerd are the recent state-
ments by the Indian Prime Minister concerning India's
policy on peaceful nuclear explosives as discussed
elsewhere in this paper and in SECY-78-596. A more recent
development is the agreement between Indiz and the U.S.
in late 1578 to establish an internationa)l committee
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(V)

(V)

()

1

to study JAZA safeguards implemertation mztiers. This
development could significantly facilitzte Indiza's

agreement to adopt full-scope safeguards, although it
is too early to form any firm judgments on this point.

Finally, the passage of +ime since XSN¥-1060 is in
itself an important developmant insofar &s it releates
to the imoencing March 10, 1980 deadline for full-scope
safeguards. Tne fuel coverec by XSNM-1060 was

clearly nesdec in Incie before March 10, 1580. This
need has nc: been cleerly established with respect to
XSNM-1222. '

NMSS Teznnizel Review

NMSS has no: received any informztion regarding the
State Svszem of Accounting end Control in India,
Accordingiy, NMSS is unable to make any determinztion
regarding the capabilities of Indie's system to support
the effeczive application of IAEA sefegueras.

In addi<ion, NMSS has not received any informztion
concerning IAER implementation activites and problems
other than that included in the 1876 SSIR and 1577 SIR
documents and the letter from State to Chairman Hendrie
dated December 19, 1978. NMSS conclusions based upon
this informztion is reflected in Table V of the

memorandum to Commiszioner Gilinsky dated November 29, 1978,

the additional analysis provided for Commissioner Kennedy
on December 21, 1978 and the memorandum to Commissioner
Ahearne dated January 3, 1979. The mzin conclusion of
the NMSS examinations is that the available information
on IAEA implemantation is not sufficient to permit NMSS
to evaluzte the effectivenecs of IAEA safeguards in Indi:.

With respect to physical security, NMSS has reviewed the
program <n India and found it adequate for the purpose
of this export. ,

]
1

@
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Discussion: Conclusions

(continued) REL
(uy The IP staff is in agreement that criterion 3
is met and that criterion 6 is not applicable to
this case. However, the IP staff is divided on the
question of whether 2 finding.can be made that the
proposed export meets criteria 1, 2, 4 and 5.

(U) The 1P staff agrees that the factors entering into
these determinations present persuasive arguments
on both sides of the issue of whether or not the
criteria are met and that the £ina) decision is 2 close
one.

(U) Some 1P steff, (which may submit additional views on
! Ynis metter), believe that ® confident determinztion
that criteria 1, 2, £ enc 5 are mel cannot be made,

and <herefore the 2pplication shoulc be referred to the
President for considerztion. Tne Director, 1P, on the
other hanc, believes thet, ON balance, and taking all
'?actors”fﬁfb'éé:oun:,_;nere_jg_suffi;ient besis for con-
. cluding thet the criterja_are ret for this_license. All
“IP staff believe thei, if the criteriz are determined to be
“met, assessment of 21l considerations involved lezds to 2

“conciusion. that 211 adcitionz] siatutory requirements are
" met, in perticular that the export is not inimical to the
common defense anc security. .
Recommendation:  (U) OIP recommends that the Commission:

1. Note the varying views of IP staff members on this
proposed export.

2. Find that the criteria of the NNPA are, on
balance, met for this application and that the export
will not be inimical to the common defense and
security.

3. Approve issuance of this license.

P

4. Promptly forward this cese to the President for
decision if the Commission should be unable to make
a finding that the statutory provisions are
satisfied. !

s da 3 2=
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Ceordination: (U) ELD's comnents are attached.

(U) WMSS views on physical protection adegquacy and the
effectiveness of JAZA safeguards to deter and detect
diversion in India are as stazted zbove.

Jg;*:‘:s @Shee. Director

f7ice of Internztionzl Programs

Enzlosure:

0z.D Yiews on Proposed License
tc Exzort Low Enriched Uraniu
Tt Inciz (U)

' be orovided directly to the Office of the

¢
Secretery by c.o0.b. Fridev. Februarv Z, 157E.

comission Staff Office cormenzs, if anv, should be submitied to the
com-issioners NLT January 327, 187%, witn an information copy to the
0ffice of the Secretary. [© <ne piper is cf such ¢ nzture that it
requires additional time To- gnalyticel review and comment, the
Comzissioners and the Secrezérizt should be apprised of when comments
mzy be expected.
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