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December 30, 1992 POLICY ISSUE S''"2-'"

(Notation Vote)
For: The Commissioners

Eron: James M. Taylor
Executive Director for Operations

Subiect: IMPLEMENTATION OF THE CONVENTION ON ENVIRONMENTAL
IMPACT ASSESSMENT IN A TRANSBOUNDARY CONTEXT

Purnose: To obtain Commission approval to send the letter
at Enclosure 1 regarding the Implementation of the
Convention on Environmental Impact Assessment in a
Transboundary Context.

Backaround: As part of our National Environmental Policy Act
(NEPA) Liaison responsibilities, the Nuclear
Regulatory Commission (NRC) was asked by the
Council on Environmental Quality (CEQ) to comment
on the Guidelines for Implementation of the
Convention on Environmental Impact Assessment in a
Transboundary context, hereafter "the Convention"
(Enclosure 2). On October 13, 1992, NRC
transmitted verbal comments to CEQ. These were
followed on October 30, 1992 with a letter
(Enclosure 3). The CEQ reply (Enclosure 4) dated
November 24, 1992, reiterates that the
Convention's negotiations ". dealt with the. .

procedural requirements, not specific types of
activities to which those requirements would
apply." It also appears, from our files and from
the information we have gleaned from other
agencies, that the NRC's views regarding authority
and negotiating instructions were not requested.

Contact:
Maria Lopez-Otin
Federal Liaison, OSP
504-2598

NOTE: TO BE MADE PUBLICLY AVAILABLE WHEN TLE FINAL SRM IS MADE AVAILABLE.
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The Commissioners 2

The Convention, signed on February 25, 1991, was
developed through the auspices of the Economic
Commission for Europe (ECE). The United States,
Canada and the Russian Federation are members of
the ECE, thus the Convention is applicable to the
United States. The United Mexican States is not
an ECE member.

The Convention requires establishment of
procedures for assessing environmental impacts for
covered activities listed in Appendix I of the
Convention that could cause significant adverse
transboundary impacts. The specific activities
covered for which NRC has oversight include

,

nuclear power stations (Item 2), enrichment,
reprocessing, and radioactive waste processing
facilties (Item 3), and waste disposal facilities
(Item 10). These procedures must provide for
public participation. The CEQ has stated that
the Convention should not alter an agency's
implementation of their environmental impact
assessment process, under either NEPA or Executive

LOrder 12114 (Environmental E'tects of Major
Federal Actions Abroad.) According to CEQ, the
Convention simply requires a systematic way of
including the other country's agencies and members
of the public in the current U.S. practice.

Discussion: Our conclusion is that the only definite effect of
the Convention on NRC's normal environmental
review process is to add the Department of State
to the distribution requirements of 10 CFR Part
51. As noted in the. implementing Guidelines, the
Department of State will transmit the relevant
notices to the Canadian Government. It is up to
the Canadian Government to determine and notify
affected parties.

However, the Convention appears to provide for
additional avenues for the Governments (Parties)
involved to resolve certain issues in dispute:

- Article 3, para 7, provides that-when a
Party considers that it could be affected by
a significant transboundary impact and when
no notification has taken place (Party of
origin has not considered the proposed
activity to be likely to cause a significant
impact or fails to notify for another
reason), the concerned Parties shall consult
(at the request of the affected Party) and if

_ _ _ _ _ _ _ _ _ _ - - - - - - - - - - -
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The Commissioners 3

the consultation does not resolve the
question, any concerned Party may submit the
question to a 3 member inquiry commission;
two of whom are appointed by the respective
concerned parties and the third is appointed
by those two.

- Article 15 provides that if a dispute
arises between two Parties about the
interoretation or aoolication of the
convention, they shall seek a solution by
negotiation or any other method acceptable to
the Parties. It also provides for
arbitration of disputes in certain cases. {

- Article 5 provides that after completion of
the environmental assessment the Party of
origin will consult with the affected Party
concerning transboundary impacts and measures
to reduce the impact. The Guidelines provide
at the request of either Party such }- consultations will be coordinated through the
State Department.

- The Guidelines provide that if either Party
concludes that there is a significant adverse
environmental impact resulting from the final
decision of the Authority of the Party of
origin, that Party will initiate
consultations on possible post-project
analysis activities.

Although there is nothing in the convention or
Guidelines that would require the NRC licensing or
rulemaking process to stop in the event of a
dispute and although we have received verbal
assurances that this understanding is correct, we
are nonetheless seeking a clear statement to that
effect in the Guidelines.

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ !
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It is our intent, at this time, to issue an
amendment, under my authority, to modify the
pertinent sections of 10 CFR Part 51. We will
do this after the subject implementation
Guidelines are finalized by the CEQ.

Coordination: The Office of the General Counsel has no legal
objection.

Recommendation: That the Commission approve sending the attached
letter to CEQ.

N y
N s M.d aylor
dxecutive Director

for Operations

Enclosures:
1. Letter to Ms. Dinah Bear

Council on Environmental Quality
2. Convention on Environmental Impact

Assessment in a Transboundary Context
3. Letter dtd Oct. 13, 1992 to D. Bear from

M. Lopez-Otin
4. Letter dtd Nov. 24, 1992 to M. Lopez-Otin

from D. Bear

| Commissioners' comments or consent should be provided directly to the Office of
' the Secrets.ry by COB Friday, January 15, 1993.

Commission staff office comments, if any, should be submitted to the Commissioners
NLT January 8, 1993, with an information copy to the Office of the Secretary. If

| the paper is of such a nature that it requires additional review and comment, the
|

Commissioners and the Secretariat should be apprised of when comments may be expected.

DISTRIBUTION:
Commissioners
OGC
CAA

OIG .

CA

OPP
DCD
Central Files
EDO
SECY
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DRAFT ENCLOSURE 3

Ms. Dinah Bear
Council on Ersvironmental Quality
722 Jackson Place, N.W.
Washington, D.C. 20503

i

Dear Ms. Beart

Regarding your October 2, 1992 mumorandum on the " Implementation
of the Convention on Environmental Impact Assessment in a
Transboundary Context," this conf 3*ms the comments that I related
to you on October 13, 1992. As wo discussed, it is our view that
the only direct effect the Convention will have on HDo's
licensing procedures will be to add to the distribut, i
requirements in 10 CFR Part 51, " Environmental Protection
Regulations for Domestic Licensing and Related Regulatory
Functient."

Although " normal" NRC procedures will be followed, the Convention
appears tc provide for additional avenues for Governments
involved to resolve certain issues in disputo:

- Article 3, para.7, provides that when a Party considers
that it could be affected by a significant transboundary
impact and when no notification has taken place (Party of
origin has not considered the proposed activity to be likely
to cause a significant impact or fails to notify for another
reason), the concerned Parties shall consult (at the request
of the affected Party) and if the consultation does not
resolve the question, any concerned Party may submit the
question to a 3 member inquiry commission; two of whom are
appointed by the respective concerned parties and the third
is appointed by those two.

- Article 15 provides that if a dispute arises between two
Parties about the interpretation or aonlicati2D of the
convention, they shall seek a solution tar negotiation or any
other method acceptable to the Partier. It also provides
for arbitration of disputes in certain cases.

- Article 5 provides that after completion of the
environmental assessment the origin Party will consult with
the affected Party concerning transboundary impacts and
measures to reduce the impact. The Guidelines provide at
the request of either Party such consultations will be
coordinated through the State Department.

-.

-___ - _ . _ _ _ . . - . . _ _



,
.

..- __ _ _ _ _ _ _ _ _

4

.

.
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- The Guidelines provide that if either Party concludes that
there is a significant adverso environmental impact
resulting from the final decision of the Authority of the
Party of or!ain, that Party will initiato consultations on
possible pcat-project analysis activities.

Howevor, there is nothing in the Convention or Guidelinos that
would require the NRC licensing process or rulomaking to stop in
thn ovent of a disputo. We undoratand from our discussions with
you that this understanding of the Convention and Guidelines is
correct. Nevertholoss, we believe that it would be appropriato
and desirable for the Guidelines to contain a clear statement to
this offect (soo enclosure).
In like vein, wo would like to suggest that the general approach
of 40 CFR 1508.27 to identifying significant impacts be
established. Dotormination of " significance" is fundamental
since, under Article 2, consultation and coordination is not
necessary except for activiti3s that will likely cause
sianificant adverse transboundary impacts.

Lastly, as you indicated in our conversation, the NRC would
transmit the documentation /information to the Department of
Stato, which would, in turn, transfer it to the Canadian
Government. We have no objection to this approach but request a
point of contact for this activity.

Sincoroly,

Maria E. Lopez-Otin
Federal Liaison
Office of State Programs

Enclosure:
As stated

1
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EtiCLOSURE

Following is the language the NRC would like included in the
Guidelines to the Convention. It should be included as an
introductory paragraph in the Guidelines section. This broad
statomont sufficiently addresses the NRC's concerns with regard
to duplicativo procedures.

SCOPE OF GUIDELINES

The following Guidelines are not intended to affect existing
substantivo provisions in the United States Code of Federal
Regulations.

4
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.p, N EXECUTIVE OFFICE OF THE PRESIDENT

h'W:
,

! f COUNCIL ON ENVIRONMENTAL QUALITY
NEPA Liaisons fopsmw y oc m3
Soi? Conservation Service
Aninal and Plant Health Inspection Service
U.S. Forest Service
Rural Electrification Administration
Bonneville Power Administration
National Oceanic and Atmospheric Administration
Economic Development Administration
Department of Defense
Department of the Air Force
Department of the Army
U.S. Army Corps of Engineers
Department of the Navy
Department of Energy
Department of Health and Human Services
Department of the Interior
Department of Justice
Department of State
Department of Transportation
Environmental Protection Agency
Federal Energy Regulatory Commission
General Services Administration
Interstate Commerce Commission
Nuclear Regulatory Commission
U.S. Postal Services-

FROM: Dinah Bear
General Counsel

DATE: October 2, 1992

RE: Implementation of convention on Environmental Impact
Assessment in a Transboundary Context

In February of 1991, the United States signed the convention
on Environmental Impact Assessment in a Transboundary Context
(hereinafter, the Convention). Developed through the auspices of
the Economic Commission for Europe (the "ECE"), the Convention is
expected to be in force within the next few months. To be
prepared for implementation of the convention, a copy of which is
enclosed, CEQ has been working with the Department of State and
the Environnental' Prot'betion Agency to develop appropriate
procedures.

The Convention applies only to ECE members. The United
States' ECE neighbors are Canada and Russia'. At least in the

'. If any of your agencies anticipate situations involving
the Russian Repub?ic in the near future, please include that fact
in your comments.

Recycled Paper _ ENCLOSURE 2
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immediate future, we expect that the vast majority of situations |
'

which will trigger the convention will involve the U.S. and |

Canada.

I would appreciate your comments on the attached draft !

guidelines. In reviewing the guidelines, please keep the
following points in minds

o o o The Convention should not alter an agency's '

implementation of the environmental icpact assessment process,
under either the National Environmental Policy Act (NEPA) or
Executive Order 12114 (Environmental Effects of Major Federal
Actions Abroad). Rather, the Convention simply requires a
systematic way of including the other country's agencies and
members of the public in the current U.S. practice. Similarly,
U.S. agencies and members of the American public will have .

opportunities to be involved in the Canadian environmental impact I

assessment process.

o o o We are trying to keep the additional
paperwork requirements to a minimum, while still fulfilling the
goals and objectives of the Convention.

o o o The burden of notifying agencies and the
public once the formal notification has been transmitted to the
other country would, in this draft, rest on the receiving
country. In other words, a U.S. agency would not have the burden
of notifying all interested members of the Canadian public.
Rather, that responsibility would rest on the Canadian
government.

o o o The process for developing these procedures
will be as follows: We would appreciate receiving your comments,
either in writing or by phone, by October 14th. CEQ will also be,

meeting with' representatives of environmental NGO groups, at'

their request. Later this month, I and my Canadian counterpart
will discuss the Convention at a meeting of the International
Joint Commission. At that time, there will also be an
opportunity for informal discussion with the Canadians about
their thinking regarding implementation of the Convention. After
that meeting, we will revise the guidelines as appropriate and
send them out to all relevant. agency NEPA liaisons for additional
comment before finalizing the guidelines.

o o o At some point in this process, CEQ will also
be informing the northern border states of the Convention and the
proposed process. Canada's provinces will be implementing the
Convention; however, the United States took a reservation on the
convention indicating that it could only bind the federalt

' government. However, we will make information regarding the
Convention available to the state governments and encourage them
to implement it on a voluntary basis.

Aecyc ed Pacer 5
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I appreciate any suggestions and comments you or your agency
colleagues care to offer. Please feci free to write, or to call
me at (202) 395-5754. Thank you.

..

Recycled Pape"
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CONVENTION ON ENVIRONMENTAL IMPACT ASSESSMENT
IN A TRANSBOUNDARY COP' .XT

done at Espoo (Finland), on 25 February 1991

.
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CONVENTION ON ENVIRONMENTAL IMPACT ASSESSMENT
IN A TRANSBOUNDARY CONTEXT

.

Ih Q tlics to this convention,

hwarf of the interrelationship between economic activities and their
environmental consequences,

M11rming the need to ensure environmentally sound and rustainable
development, ,

DittImined to enhance international co-operation in assessing
environmental irnpact in particular in a transboundary context.

Mindful of the need and importance to develop anticipatory policies and
of preventing,rnitigating and monitoring significant adverse environmental

.

impact in general and more specifically in a transboundary context,

ILetalling the relevant provisions of the Charter of the United Nations,
the Declaration of the Stockholm Conference on the iluman Environment, the
Final Act of the Conference on Security and Co-operation in Europe (CSCE) and
the Concluding Documents of the Madrid and Vienna Meetings of Representatives
of the Participating States of the CSCE,

CE ncnding the ongoing activities of States to ensure that, through their
national legal and administrative provisions and their national policies,
environmental impact assessment is carried out.

Consr.l as of the need to give explicit consideration to environmental
factors at an early stage in the decision-making piocess by applying
environmental impact assessment, at all appropriate administrative levels, as
a necessary tool to improve the quality of information presented to decision
makers so that environmentally sound decisions can be made paying careful
attention to minimizing significant adverse impact, particularly in a
transboundary context,

Mindful of the efforts of international organizations to promote the use
of environmental impact assessment both at the national and international
levels, and taking into account work on environmental impact assessment
carried out under the auspices of the United Nations Economic Commission for
Europe, in particular results achieved by the Seminar on Environmental Impact
Assessment (September 1987 Warsaw, Poland) as well as noting the Goals and
Principles on environmental impact assessment adopted by the Governing Council
of the United Nations Environment Programme, and the Ministerial Declaration
on Sustainable Development (May 1990, Bergen, Norway),

,

N

?
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Have erregd as follows:

.

ALLitl.c_1

DEFINITIONS

For the purposes of this Convention,

(i) " Parties" means, unless the text otherwise indicates, the
Contzat.ing Partaes to this Con.ention; a

(ii) " Party of origin" means the Contracting Party or Parties to this
Convention under whose jurisdiction a proposed activity is envisaged to take
place;

(iii) "Affected Party" means the Contracting Party or Parties to this
Convention likely to be af fected by the transboundary impact of a proposed
activity;

(iv) " Concerned Parties" means the Party of origin and the af f ected
Party of an environmental impact assessment pursuant to this Convention;

(v) " Proposed activity" means any activity or any major change to an
activity subject to a decision of a competent authority in accordance with an
applicable national procedurel

(vi) " Environmental impact assessment" means a national procedure for
evaluating the likely impact of a proposed activity on the environment;

(vii) " Impact" means any effect caused by a proposed activity on the
environment including human health and safety, flora; fauna, soil, air, water,
clima t e , landscape and historical monuments or other physical structures or
the interaction among these factorst it also includes effects on cultural
heritage or socio-economic conditions resulting from alterations to those
factors;

(viii) "Transboundary impact" means any impact, not exclusively of a
global nature, within an area under the jurisdiction of a Party caused by a
proposed activity the physical origin et which is situated wholly or in part
within the area under the jurisdiction of another Partyl

(ix) " Competent authority" means the national authority or authorities
designated by a Party as responsible for performing the tasks covered by this
Convention and/or the authority or authorities entrusted by a Party with
decision-making powers regarding a proposed activity;

(x) "The Public" means one or more natural or legal persons.

| Article 2
t
,

GENEREL PROVISIONS
'

1. The Parties shall, either individually or jointly, take all appropriate
and effect}ve measures to prevent, reduce and control significant adverse
transboundary environmental kmpact from proposed activities.

2
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2. Each Party shall take the necessary legal, administrative or other
measures to implement the provisions of this Convention, including, with
respect to proposed activities listed in Appendix 1 that are likely to cause

*

significant adverse transboundary impact, the establishment of an
environmental impact assessment procedure that permits public participation,

and preparation of the environmental impact assessment documentation described
in Appendix II.

3. The Party of origin shall ensure that in accordance with the provisions
I of this Convention an environmental impact assessment is undertaken prior to a

decision to authorize or undertake a proposed activity listed in Appendix I
that is likely to cause a significant adverse transboundary impact.

a

4. The Party of origin shall, consistent with the provisions of this
Convention, ensure that af f ected Parties are notified of a proposed activity

_

listed in Appendix 1 that is likely to cause a significant adverse

j transboundary impact.
i

5. Concerned Parties shall, at the initiative of any such Party, enter into-

discussions on whether one or more proposed activities not listed in
! Appendix I is or are likely to cause a significant adverse transboundary

impact and thus should be treated as if it or they were so listed. Where
,

those Parties so agree, the activity or activities shall be thus treated.'

General guidance f or identif ying criteria to determine significant adverse
impact is set forth in Appendix III.,

'

6. The Party of origin shall provide, in accordance with the provisions of
; this Convention, an opportunity to the public in the areas likely to be

af fected to participate in relevant environmental impact assessment procedures
| regarding proposed activities and shall ensure tha,t the opportunity provided

to the public of the affected Party is equivalent to that provided to the
public of the Party of origin.

7. Environmental impact aosessments as required by this Convention shall, as
a minimum requirement, be undertaken at the project level of the proposed
activity. To the extent appropriate, the Parties shall endeavour to apply the

| principles of environmental impact assessment to policies, plans and
programmes.

8. The provisions of this Convention shall not affect the right of Parties
to implement national laws, segulations, administrative provisions or accepted
legal practices protecting information the supply of which would be
prejudicial to industrial and commercial secrecy or national security.

: 9. The provisions of this Convention shall not affect the right of

| particular Parties to implement, by bilateral or multilateral agreement where
appropriate, more stringent measures than those of this Convention.'

! 10. - The provisions of this Convention shall not prejudice any obligations of
the Parties under international law with regard to activities having or likely
to have a transboundary impact.

|
e 3,

|

|
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AdicAt 3
.

NOTITICATION

1. For a proposed activity listed in Appendix I that is likely to cause a
significant adverse transboundary impact, the Party of origin shall, for the
purposes of ensuring adequate and effective consultations under Article 5.
notify any Party which it considers may be an affected Party as early as
possible and no later than when informing its own public aboub that proposed
activity.

,

2. This notification shall contain, inttt_allat

(a) Inf ormation on the proposed activity, including any available
inf ormation on its possible transboundary impact;

(b) The nature of the possible decision; and

(c) An indication of a reasonable time within which a response under
paragraph 3 of this Article is required, taking into account the nature of the
proposed activity;

and may include the information set out in paragraph 5 of this Article.

3. The affected Party shall respond to the Party of origin within the time
specified in the notification, acknowledging receipt of the notification, and
shall indicate whether it intends to participate in the environmental impact
assessment procedure.

4 If the affected Party indicates that it dt.s net intend to participate in
the environmental impact assessment procedure, or if it does not respond
within the time specified in the notification, the provisions in paragraphs 5,
6, 7 and 8 of this Article and in Articles 4 to 7 will not apply. In such
circumstances the right of a Party of origin to determine whether to carry out
an environmental impact assessment on the basis of its national law and
practice is not prejudiced.

5. Upon receipt of a response from the affected Party indicating its desire
to participate in the environmental impact assessment procedure, the Party of
origin shall, if it has not already done so, provide to the affected Party:

(a) Relevent information regarding the environmental impact assessment
procedure, including an indication of the time schedule for transmittal of
comments; and

(b) Relevant information on the proposed activity and.its possible
significant adverse transboundary impact.

,

4
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I 6. An affected Party shall, et the request of the Party of origin, provide
the latter with reasonably obtainable information relating to the potentially! *

affected environment under the jurisdiction of the affected Party, where such
information is necessary for the preparation of the environmental impact

j assessment documentation. The inf ormation shall be furnished promptly and, as
j appropriate, through a joint body where one exists.
\

j 7. When a Party considers that it would be af f ected by a significant adverse ,

j transboundary impact of a proposed activity listed in Appendix 1 and when no
! notification has taken place in accordance with paragraph 1,of this Article,
! the concerned Parties shall, at the request of the af fected Party, exchange
i sufficient information for the purposes of holding discussions on whether

there is likely to be a significant adverse transboundary impact. If those

Parties agree that there is likely to be- a significant adverse transboundary
,

j impact, the provisions of this Convention shall apply accordingly. If those

Parties cannot agree whether there is likely to be a significant adverse;

transboundary impact, any such Party may submit that question to an inquiry
,

{ commission in accordance with the provisions of Appendix IV to-advise on the
j likelihood of significant adverse transboundary impact, unless they agree on
j another method of settling this question.
<

8. The concerned Parties shall ensure that the public of the af fected Party
:

,

in the areas likely to be affected be informed of, and be provided with
j possibilities for making comments or objections on, the proposed activity, and
; for the transmittal of these comments or objections to the competent authority
1 of the Party of origin, either directly to this author!ty or, where
i appropriate, through the Party of origin.

Article 4
*

i
; PREPARATION OF THE ENVIRONMENTAL IMPACT ASSESSMENT DOCUMENTATION

i
! 1. The environmental impact assessment documentation to be submitted to the
| competent authority of the Party of origin shall contain, as a minimum, the
j inf ormation described in Appendix 11. . '

!
2. The Party of origin shall furnish the affected Party, as appropriate'

i through a joint body where one exists, with the environmental impact
! assessment documentation. The concerned Parties shall arrange for
f distribution of the documentation to the authorities and the public of the

i. affected Party in the areas likely to be affected and for the submission of
; comments to the competent authority of the Party of origin, either directly to

this authority or, where appropriate, through the Party of origin within a
.

reasonable time before the final decision is taken on the proposed activity.
I

<

d

i
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Article $

CONSULTATIONS ON Tile BASIS OF Tile DNIRONMDiTAL
IMPACT ASSESSMDiT DOCUMENTATION

The Party of origin shall, after completion of the environmental impact
assessment documentation, without undue delay enter into consultations with
the af fected Party concerning, inter alla, the potential trans6oundary impact
of the proposed activity and measures to reduce or eliminate its impact.
Consultations may relate to

(a) Possible alternatives to the proposed activity, including the
no-action alternative and possible measures to mitigate significant adverse
transboundary impact and to monitor the effects of such measures at the
expense of the Party of origini

(b) Other forms of possible mutual assistance in reducing any
significant adverse transboundary impact of the proposed activity and !

(c) ' Any other appropriate matters relating to the proposed activity.

The Parties shall agree, at the commencement of such consultations, on a
reasonable time-frame for the duration of the consultation period. Any such '

consultations may be conducted through an appropriate joint body, where one
exists.

1

fArticle 6

*

FINAL DECISION

1. The Parties shall ensure that, in the final decision on the proposed
activity, due account is taken of the outcome of the environmental impact
assessment, including the environmental impact assessment documentation, as iwell as the comments thereon received pursuant to Article 3, paragraph 8 and jArticle 4, paragraph 2, and the outcome of the consultations as referred to in |Article 5.

,.

2. T

| The Party of origin shall provide to the affected Party the final
| decision on the proposed activity along with the reasons and considerations on ,

which it was based.

3. If additional information on the significant transboundary impact of a
proposed activity, which was not available at the time a decision was made >

with respect to that activity and which could have materially affected the kdecision, becomes available to a concerned Party before work on that activity g'-commences, that Party shall immediately inform the other concerned Party or,

e.' Parties. If one of the concerned Parties so requests, consultations shall be '.
held as to whether the decision need> to be revised.

.

*

1

1 -
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POST-PROJECT ANALYSIS

1. The concerned Parties, at the request of any such Party, shall determine
whether, and if so to what extent, a post-project analysis shall be carried
out, taking into account the likely significant adverse transboundary impact
of the activity for which an environmental impact assessment has been
undertaken pursuant to this Convention. Any post-project analysis undertaken
shall include, in particular, the surveillance of the activi(y and the
determination of any adverse transboundary impact. Such tarveillance and
determination may be undertaken with a view to achiev'.ng the objectives listed
in Appendix V.

2. When, as a result of post-project analysis, the Party of origin or the
af f ected Party has reasonable grounds f or concluding that there is a
significant adverse transboundary impact or f actors have been discovered which
may result in such an impact, it shall immediately inform the other Party.
The concerned Parties shall then consult on necessary measures to reduce or
eliminate the impact.

Articit_B

BILATERAL AND MULTILATERAL CO-0PERATION

The Parties may continue existing or enter into new bilateral or
multilateral agreements or other arrangements in order to implement their
obligations under this Convention. Such agreements or other arrangements may
be based on the elements listed in Appendix VI.

'

I Article 9

RESEARCH PROGRAMMES

The Parties shall give special consideration to the setting up, or
intensification of, specific research programmes aimed att

(a) Improving existing qualitative and quantitative methods for
assessing the impacts of proposed activities;

(b) Achieving a better understanding of cause-effect relationships and
their role in integrated environmental management;

(c) Analysing and monitoring the efficient implementation of decisions
on proposed activities with the intention of minimizing or preventing impacts;

(d) Developing methods to stimulate creative approaches in the search
for environmentally sound alternatives to proposed activities, production and
consumption patterns;

,
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(e) Developing methodologies for the application of the principles of
,

environmental impact assessment at the macro-economic level. ;

The results of the programmes listed above shall be exchanged by the Parties.
,

Article 10
!

STATUS OF THE APPENDICES 8
,

The Appendices attached to this Convention form an integral part of the '

Convention.

Article 11

NEETING OF PARTIES

1. The Parties shall meet, so far as possible, in connection with the annual
sessions of the Senior Advisers to ECE' Governments on Environmental and Water
Problems. The first meeting of the Parties shall be convened not later than
one year after the date of the entry into force of this Convention.
Thereafter, meetings of the Parties shall be held at such other times as may
be deemed necessary by a meeting of the Parties, or at the written request of
any Party, provided that, within six months of the request being communicated
to them by the decretariat, it is supported by at least one third of the
Parties.

2. The Parties shall keep under continuous review the implementation of this
Convention, and, with this purpose in mind, shal18

,

(a) Review the policies and methodological approaches to environmental
impact assessment by the Parties with a view to further improving

,

environmental impact assessment procedures in a transboundary context;

(b) Exchange information regarding experience gained in concluding and
in:plementing bilateral and multilateral agreements or other arrangements
regarding the use of environmental impact assessment in a transboundary
context to which one or more of the Parties are party;

| (c) Seek where appropriate, the services of competent international
bodies and scientific committees in methodological and technical aspects'

pertinent to the achievement of the purposes of this Convention;
4

(d) At their first meeting, consider and by consensus adopt rules of
| procedure for'their meetings;
L ,

| (e) Consider and, where necessary,Ladopt proposals for amendments to
this Convention;

E (f) Consider and undertake any additional action that may be required
for the achievement of the purposes of this Convention.

; -8
.
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Attitic_.12

RIGHT TO VOTE
,

1. Each Party to this Convention shall have one vote,

2. Except as provided for in paragraph 1 of this Article, regional
economic integration organizations, in matters within their competence, shall
exercise their right to vote with a number of votes equal to the number of
their member States which are Parties to this Convention. Such orlanizations
shall not exercise their right to vote if their member States' exercise theirs,
and vice versa. <

At%Lcin 13

SECRETARIAT

The Executive Secretary of the Economic Commission for Europe shall carry
out the following secretariat functions:

(a) The convening and preparing of meetings of the Partiest

(b) The transmission of reports and other information received in
accordance with the provisions of this Convention to the Partiest and

(c) The performance of other f unctions as may be provided f or in this
Convention or as may be determined by the Parties.

Article 14

AMENDMENTS TO Tile CONVENTI,0N

1. Any Party may propose amendments to this Convention.

2. Proposed amendments shall be submitted in writing to the secretariat,
which shall communicate them to all Parties. The proposed amendments shall be
discussed at the next meeting of the Parties, provided these proposals have
been circulated by the secretariat to the Parties at least ninety days in
advance.

3. The Parties shall make every effort to reach agreement on any proposed
amendment to this Convention by consensus. If all efforts at consensus have
been exhausted, and no agreement reached, the amendment shall as a last resort
be adopted by a three-fourths majority vote of the P&rties present and voting
at the meeting.

.
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4. Amendments to this Convention adopted in accordance with paragraph 3 of -

this Article shall be submitted by the Depositary to all Parties for
ratification, approval or acceptance. They shall enter into force for Parties
having ratified, approvad nr accepted them on the ninetieth day after the
receipt by the Depositary of notification of their ratification, approval or *

acceptance by at least three fourths of these Parties. Thereafter they shall
enter into force for any other Party on the ninetieth day after that Party
deposits its instrument of ratification, approval or acceptpo.e of the
amendments.

4

5. For the purpose of this Article, " Parties present and voting" means
Parties present and casting an af firmative or negative vote.

6. The voting procedure set forth in paragraph 3 of this Article is not
intended to constitute a precedent for future agreements negotiated within the
Economic Commission for Europe,

aLth lt 11

SETTLEMENT OF DISPUTES

1. If a dispute arises between two or more Parties about the interpretationi

or application of this Convention, they shall seek a solution by negotiation
or by any other method of dispute settlement acceptable to the parties to the
dispute.

2. When signing, ratifying, accepting, approving or acceding to this
Convention, or at any time thereafter, a Party may declare in writing to the
Depositary that for a dispute not resolved in accordance with paragraph 1 of
this Article, it accepts one or both of the following means of dispute
settlement as compulsory in relation to any Party accepting the same
obligation:

(a) Submission of the dispute to the International Court of Justice t

(b) Arbitration in accordance with the procedure set out in
Appendix VII.

3. If the parties to the dispute have accepted both means of dispute
settlement referred to in paragraph 2 of this Article, the dispute may be
submitted only to the International Court of Justice, unless the parties agree
otherwise.

4

N

10
.

.

.

-,,..w.-_ . ,,., ..-w - - , - -. - -..w... .,



_ _ _ _ . _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - _ - - _ _ - - - _ - _ .

..

.

Article 16

SIGNATURE

This Convention shall be open f or signature at Espoo (Finland) f rom
25 February to 1 March 1991 and thereafter at United Nations Headquarters in
New York until 2 September 1991 by States members of the Economic Commission
for Europe as well as Statae 'saving consultatb e status with the Economic

4 the Economie and SocialCommission for Europe pursuant to pararrap* '

Coun cil esolution 36 (IV) of 28 March 1941, *i d by regional economic
integra ..on organizations constituted by sovereign States members of the
Economic Commission for Europe to which their member States have transferred
competence in respect of matters governed by this Convention, including the
competence to enter into treaties in respect of these matters.

Article 17

RATIFICATION, ACCEPTANCE, APPROVAL AND ACCESSION

1. Thi -vention shall be subject to ratification, acceptance or approval
by signa' States and regional economic integration organizations.t

2. This Convention shall be open for accession as from 3 September 1991 by
the States and organizations referred to in Article 16.

3. The instruments of ratification, acceptance, approval or accession shall
be deposited with the Secretary-General of the United Nations, who shall
perf orm the f unctions of Depositary.

4 Any organization referred to in Article 16 which becomes a Party to this
Convention without any of its member States being a Party shall be bound by
all the obligations under this Convention. In the case of such organizations,
one or more of whose member States is a Party to this Convention, the
organization and its member States shall decide on their respective
responsibilities for the performance of their cbligations under this
Convention. In such cases, the organization and the member States shall not
be entitled to exercise right6 under this Convention concurrently.

5. In their instruments of ratification, acceptance, approval or accession,
the regional economic integration organizations referred to in Article 16
shall declare the extent of their competence with respect to the matters
governed by this Convention. These organizations shall also inform the
Depositary of any relevant modification to the extent of their competence.

Article 18

ENTRY INTO FORCE

1. This Convention shall enter loto force ,a the ninetieth day af ter the
date of deposit of the sixteenth instrument of ratification, acceptance,
approval or accession.

,
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2. For the purposes of paragraph 1 of this Article, any instrument deposited
by a regional economic integration organization shall not be counted as
additional to those deposited by States members of such an organization.

3. For each State or organization referred to in Article 16 which ratifies,
accepts or approves this Convention or accedes thereto after the deposit of
the sixteenth instrument oi r .ification, acceptance, approval or accession,
this Convention shall enter into force on the ninetieth day after the date of
deposit by such State or organization of its instrument of ratification,
acceptance, approval or accession.

Article 19

WITHDRAWAL

At any time after four years from the date on which this Convention has
into force with respect to a Party, that Party may withdraw from thiscome

Convention by giving written notification to the Depositary. Any such
withdrawal shall take effect on the ninetieth day after the date of its
receipt by the Depositary. Any such withdrawal shall not affect the
application of Articles 3 to 6 of this Convention to a proposed activity in
respect of which a notift:ation has been made pursuant to Article 3,
paragraph 1, or a request has been made pursuant to Article 3, paragraph 7,
bef ore such withdrawal took ef f ect.

Article 20

AUTHENTIC TEXTS .

The original of this Convention, of which the English, French and Russian
texts are equally authentic, shall be deposited with the Secretary-General of
the United Nations.

IN WITNESS WHEREOF the undersigned, being duly authorized thereto, have
signed this Convention.

DONE at Espoo (Finland), this twenty-fifth day of February one thousand nine
hundred and ninety-one. ,

12'
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APPENDIX !
; -

; LIST OT ACTIVITIES
l
| 1. Crude oil refineries (excluding undertakings manufacturing only

lubricants from crude oil) and installations for the gasification and
.

! liquef action of 500 tonnes or more of coal or bituminous shale per day.

2. Thermal power stations and other combustion installations with a heat
f output of 300 megawatts or more and nuclear power stations ahd other nuclear i

lj reactors (except research installations for the production and conversion of j

fissionable and f ertile materials, whose maximum power does not exceed
j

1 kilowatt continuous thermal load).j

3. Installations solely designed for the production or enrichment of nuclear<

f uels, f or the reprocessing of irradiated nuclear fuels or f or the storage,
disposal and processing of radioactive waste.'

!

4 Major installations for the initial smelting of cast-iron and steel and
| f or the production of non-f errous metals.
:

5. Installations for the extraction of asbestos and for the processing and
; transformation of asbestos and products containing asbestost for

j asbestos-cement products, with an annual production of more than 20,000 tonnes |
3 finished product; for friction mas 3 rial, with an annual production of more 1

than 50 tonnes finished product; and for other asbestus utilization of more'

]
than 200 tonnes per year.

6. Integrated chemical installations.

7. Construction of motorways, express roads $/ e'nd lines for long-distance
railway traffic and of airports with a basic runway length of 2,100 metres or

,

more.
I

8. Large-diameter oil and gas pipelines.

9. Trading ports and also inland waterways and ports for inland-waterway
traffic which permit the passage of vessels of over 1.350 tonnes.

.

10. Waste-disposal installations for the incineration, chemical treatment or,

"

landfill of toxic and dangerous wastes.

11. Large dams and reservoirs.
,

i

12. Groundwater abstraction activities in cases where the annual volume of
water to be abstracted amounts to 10 million cubic metres or mere.

j

| 13. Fulp and paper manufacturing of 200 air-dried metric tonnes or more per
day.

-
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|

14 Major mining, on-site extraction and processing of metal ores or coal. * <

15. Offshore hydrocarbon production.

16. Major storage facilities for petroleum, petrochemical and chemical
products.

17. Deforestation of large areas. ,

o

*/ For the purposes of this Convention .

" Motorway" means a road specially designed and built for motor-

traf fic, which does not serve properties bordering on it, and which:

(a) Is provided, except at special points or temporarily, with
separate carriageways for tha two directions of traffic, separated from each
other by a dividing strip not intended for traffic or, exceptionally, by other
means;

I (b) Does not cross at level with any road, railway or tramway
track, or footpath; and

(c) Is specially sign-posted as a motorway.

" Express road" means a road reserved for motor traf fic accessible-

only from interchanges or controlled junctions and on which, in particular,,

'

stopping and parking are prohibited on the running carriageway (s).
~

,

,
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APPENDIX II'

CONTDIT OF THE DNIRONMDITAL 8MPACT ASSESSMENT DOCUMENTATION
.

Information to be included in the environmental impact assessment
documentation shall, as a minimum, contain, in accordance with Article 4:

(a) A description of the proposed activit/ and its purposet

(b) A description, where appropriate, of reasonable alternatives (f or
example, locational or technological) to the proposed activily and also the
no-action alternativet

,

(c) A description of the environment likely to be significantly
af f ected by the proposed activity and its alternatives t

(d) A description of the potential environmental Ompact of the proposed
activity and its alternatives and an estimation of its significancet

(e) A description of mitigation measures to keep adverse environmental
impact to a minimums

(f) An explicit indication of predictive methods and underlying
assumptions as well as the relevant environmental data usedt

(g) An identification of gaps in knowledge and uncertainties
encountered in compiling the required informations

,

(h) Where appropriate, an outline for monitoring and management
programmes and any plans for post-project analysist and

(i) A non-technical summary including a visual prese'ntation as.
appropriate (maps, graphs, etc.).

.
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APPENDIX III

GENERAL CRITERIA TO ASSIST IN Ti!E DETERMINATION OF Ti!E
DiVIRONMENTAL SIGNITICANCE OF ACTIVITIES NOT LISTED IN APPENDIX I

1. In considering proposed activities to which Article 2, paragraph 5
applies, the concerned Parties may consider whether the activity is likely to
have a significant adverse transboundary impact in particular by virtue of one
or more of the following criteria '

(a) Site proposed activities which are large for the type of the
activity;

(b) Loestions proposed activities which are located in or c)-se to an
area of special environmental sensitivity or importance (such as v -lands
designated under the Ramsar Convention, national parks, nature reserves, sites
of special scientific interest, or sites of archaeological, cultural or
historical importance); also, proposed activities in locations where the
characteristics of proposed development would be likely to have significant
effecta on the population;

(c) Effects: proposed activities with particularly complex and
potentially adverse effects, including those giving rise to serious effects on
humans or on valued species or organisms, those which threaten the existing or
potential use of an affected area and those causing additional loading which
cannot be sustained by the carrying capacity of-the environment.

2. The concerned Parties shall consider for this purpose ~ proposed activities
which are located close to an international frontier as well as more remote
proposed activities which could give rise to significant transboundary
effects far removed from the site of development.

.
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APPENDIX IV.

INQUIRY PROCEDURE

1. The requesting Party or Parties shall notify the secretariat that it or
they submit (s) the question of whether a proposed activity listed in
Appendix 1 is likelv to have a significant adverse transboundary impact to an

inquiry ecmmission established in accordance with the provisjons of thio
Appendix. This notification shall state the subject-matter of the inqtiry.
The secretariat shall notify immediately all Parties to thit convention of
this submission.

2. The inquiry commission shall consist of three members. Both the
requesting party and the other party to the inquiry procedure shall appoint a
scientific or technical expert, and the two experts so appointed shall
designate by common agreement the third expert, who shall be the president of
the inquiry commission. The latter shall not be a national of one of the
parties to the inquiry procedure, nor have his or her usual place of residence
in the territory of one of these parties, nor be employed by any of them, nor
have dealt with the matter in any other capacity.

3. If the president of the inquiry commission has not been designated within
two months of the appointment of the second expert, the Executive Secretary of
the Economic Commission for Europe shall, at the request of either party,
designate the president within a further two-month period.

4 If one of the parties to the inquiry procedure does not appoint an expert
within one month of its receipt of the notification by the secretariat, the
other party may inform the Executive Secretary of .the Economic Commission for
Europe, who shall designate the president of the inquiry commission within a
further two-month period. Upon designation, the president of the inquiry
commission shall request the party which has not appointed an expert to do so
within one month. After such a period, the president shall inform the
Executive Secretary of the Economic Commission for Europe, who shall make this
appointment within a further two-month period.

5. The inquiry commission shall adopt its own rules of procedure.

6. The inquiry commission may take all appropriate measures in order to
carry out its functions.

7. The parties to the inquiry procedure shall facilitate the work of the
inquiry commission and, in particular, using all means at their disposal,
shall:

(a) Provide it with all relevant documents, facilities and
information; and

(b ) Enable it, where necestary, to call witnesses or experts and
receive their evidence.

17
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8. The parties and the experts shall protect
information they receive in confidence during the work of the inquirythe confidentiality of any

'

commission.

9.
If one of the parties to the inquiry procedure does not appear before theinquiry commission or fails to present

the inquiry commission to continue the proceedings and to complete its workits case, the other party may request
Absas..e of a party or failure of a party to present its casesshall not .

constitute a bar to the continuation and completion of the work of the inquirycommission.

10.
Unless the inquiry commission determines otherwise because of the

particular circumstances of the matter, the expenses of the inquirycommission,
parties to the inquiry procedure in equal shares. including the remuneration of its members, shall be borne by the

The inquiry commission
shall keep a record of all its expenses, and shall furnish a final statementthereof to the parties.

11.
Any Party having an interest of a factual nature in the subjectwnatter ofthe

inquiry procedure, and which may be affected by an opinion in the matter
may intervene in the proceedings with the consent of the inquiry commission ,

*
.

12.
The decisions of the inquiry commission on matters of procedure shall be4 ken by majority vote of its members. The final opinion of the inquiry

commission shall reflect the view of the majority of its members and shallinclude any dissenting view.

13.
The inquiry commission shall present its final opinion within

two months of the date on which it was established unless it finds it
necessary to extend this time limit for a period which should not exceed twomonths.

14

scientific principles.The final opinion of the inquiry commission shall be based on accepted
commission to the parties to the inquiry procedure and to the secretariat.The final opinion shall be transmitted by the inquiry

'
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AFFENDIX V
|

POST-TROJECT M1ALYSIS
'

Objectives includet

(a) Monitoring compliance with the conditions as set uut in the
authorization or approval of the activity and the ef f ectiventsa of mitigation
measures; ,

(b) Review of an impact for proper management and in order to cope with
uncertaintlest

(c) Verification of past predictions in order to transfer experience to
future activities of the same type.

.

%
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APPDiDIX VI

!,

ELEMD4TS FOR B11ATERAL AND MULTI 1ATERAL Co-OPERATION
1.

Concerned Parties may set up, where appropriate, institutional
arrangements or enlarge the mandate of existing institutional arrangements
within the framework of bilateral and multilateral agreements in order to givefull effect to this Convention.
2.

Bilateral and multilateral agreements or other arrangements may includet
,

(a)
Any additional requirements for the implementation of thisConvention,
takin6 into account the specific conditions of the subregionconcerned ;

(b )
a reciprocal and equivalent basis; Institutional, administrative and other arrangements, to be made on

(c)
the environment in order to attain the greatest possible similarity inliarmonization of their policies and measures for the protection of
standards and methods related to the implementation of environmental impactassessment;

(d) Developing improving, and/or harmonizing methods for the
identification, measur,ement, prediction and assessment of impactspost-project analysis; , and for

(e)
Developing and/or improving methods and programmes for the

collection, analysis, storage and timely dissemination of comparable data
impact assessment;regarding environmental quality in order to provide input into environmental.

(f)
for defining the significance of transboundary impacts related to theThe establishment of threshold levels and more specified criteria
location, nature or size of proposed activities, for which environmental
impact assessment in accordance with the pcovisions of this Convention sh ll
be applied; and the establishment of critical loads of transboundary pollution;a ;

<(g)
Undertaking, where appropriate, joint environmental impact, assessment,
development of joint monitoring programmes, intercalibration of

'

monitoring devices and harmonization of methodologies with a view to renderingi!

the data and information obtained compatible. -

|
|
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AFFENDIX VII,

ARBITPATION

1. The claimant Party or Parties shall notify the secretariat that the
Parties have agreed to submit the dispute to arbitration pursuant to
Article 15, paragraph 2 of this Convention. The notification shall state the
subject-matter of arbitration and include, in particular, the Articles of this
Convention, the interpretation or application of which are av issue. The
secretariat shall forward the information received to all Parties to this
Convention.

2. The arbitral tribunal shall consist of three members. Both the claimant
Party or Parties and the other Party or Parties to the dispute shall appoint
an arbitrator, and the two arbitrators so appointed shall designate by common
agreement the third arbitrator, who shall be the president of the arbitral
t ribunal . The latter shall not be a national of one of the parties to the
dispute, nor have his or her usual place of residence in the territory of one
of these parties, nor be employed by any of them, nor have dealt with the case
in any other capacity.

3. If the president of the arbitral tribunal has not been desigasted within
two months of the appointment of the second arbitrator, the Executive
Secretary of the Economic Commission for Europe shall, at the request of
either party to the dispute, designate the president- within a f urther
two-month period.

4 If one of the parties to the dispute does not appoint an arbitrator
within two months of the receipt of the request, the other party may inform
the F.xecutive Secretary of the Economic Commission Yor Europe, who shall
desitnate the president of the arbitral tribunal within a further two-month
period. Upon designation, the president of the arbitral tribunal shall
rec,aest the party which has not appointed an arbitrator to do so within two
mon:hs. Af ter such a period, the president shall inform the Executive
Secretary of the Economic Commission for Europe, who shall make this
appointment within a f urther two-month period.

5. The arbitral tribunal shall render its decision in accordance with
international law and in accordance with the provisions of this Convention..

,

6. Any arbitral tribunal constituted under the provisions set out herein
shall draw up its own rules of procedure.

7. The decisions of the arbitral tribunal, both on procedure and on
substance, shall be taken by majority vote of its members.

8. The tribunal may take all appropriate measures in order to establish the
facts.

'

9. The parties to the dispute sha11 facilitate the work of the arbitral
tribunal and, in particular, using all means at their disposal, shall:

.

*
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(a) Frovide it with all relevant documents, facilities and
inf o rmation; and

(b) Enable it, where necessary, to call witnesses or experts and
receive their evidence.

The parties and the arbitrators saall protect the confidentiality of any10.
inf ormation they receive in confidence during the proceeding / of the arbitral

<

tribunal .

11. The arbitral tribunal may, at the request of one of the parties,
recommend interim measures of protection.

If one of the parties to the dispute does not appear before the arbitral12.
tribunal or f ails to def end its case, the other party may request the tribunal

Absence of ato continue the proceedings and to render its final decision.
party or failure of a party to defend its case shall not constitute a bar to
the proceedings. Before rendering its final decision, the arbitral tribunal
must satisfy itself that the Slaim is well founded in fact and law.

13. The arbitral tribunal may hear and determine counter-claims arising
directly out of the subject-matter of the dispute.

14. Unless 'he arbitral tribunal determines otherwise because of the
particular circumstances of the case, the e.xpenses of the tribunal, including
the remuneration of its members, shall be borne by the parties to the dispute
in equal shares. The tribunal shall keep a record of all its expenses, and
shall f urnish a final statement thereof to the par,, ties.

15. Any Party to this Cci 7ention having an interest of a legal nature in the
subject-matter of the dispute, and which may be affected by a decision in the
case, may intervene in the proceedings with the consent of the tribunal.

16. The arbitral tribunal shall render its award within five months of the
date on which it is established unless it finds it necessary to extend the
time limit for a period which should not exceed five months.

17. The award of the arbitral tribunal shall be accompanied by a statement of
It shall be final and binding upon all parties to the dispute. The

reasons.
award will be transmitted by the arbitral tribunal to the parties to the
dispute and to the secretariat. The secretariat will f orward the information
received to all Parties to this Convention.

18. Any dispute which may arise between the parties concerning the
interpretation or execution of the award may be subtaitted by either party to
the arbitral tribuial which made the award or, if the latter cannot be seized
thereof, to another tribunal constituted for this purpose in the same manner

'

as the first.

22*
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/ amukO' '*yn UNITED STATES
! .i NUCLEAR REGULATORY COMMISSION

*

? *
WASHINGTON, D.C. 20M6 i

%, /
....+ October 30, 1992

Ms. Dinah 3 ear
Council on Environmental Quality, CEQ
722 Jackson Place,'N.W.
Washington, D.C. 20503

Dear Ms. Bear:

As we discussed recently, the Nuclear Regule. Y Commission (NRC)has a number of concerns about potential mis hcerpretations of
the " Convention on Environmental-Impact Assessment--in a

;fTransboundary Context," (thereafter, the Convention), that could
negatively affect our nuclear licensing-process. Although we
find that the only definite effect of the convention-to our>

licensing process will be to add to the distribution requirements
of 10 CFR Part 51, the issues requiring clarification are of
sufficient magnitude that additional time is needed-for NRC to
provide you with comments. I am therefore, requesting such an
extension, to allow our comments to be considered and
incorporated into the ff.P.al CEQ guidelines on implementation of
the Convention.

I also would like to thank you for transmitting a copy of a
letter from Ms. Janet G. Mullins,_ Legislative Assistant Secretary
to Chairman John D. Dingell, addressing his concerns about the
Convention. It would be helpful to have a signed and dated copy
of the letter. Additionally,-I would appreciate memoranda
dealing with the nuclear issues the Convention covers, including
clearances CEQ received, or_any other' document _that could provide
further background on the convention.

If you have any questions, please call me at (301) 504-2598.

Sincerely,
~

d. .

Maria E. Lopez-Otin
Federal Liaison
Office of State Programs

ENCLOSURE 3
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* Y EXECUTIVE OFFICE OF THE PRESIDENT
;( )* COUNCIL ON ENVIRONMENTAL QUALITY-

,
WASHINGTON, D C. 20$03

%W

November 24, 1992

Ms. Maria Lopez-Otin
Federal Liaison
Nuclear Regulatory Commission
Mail Stop 3D23
Washington, D.C. 20555

Dear Ms. Lopez-Otin:

I am writing in response to your letter of October 30, 1992,
asking for additional information about the Convention on
Environmental Impact Assessment in a Transboundary Context, which
the United States signed in February, 1991, in Espoo, Finland.

No memoranda exist dealing with the relationship between the
Convention and nuclear issues. The U.S._ representatives at the
negotiating sessions could not reen11 any verbal discussion,-let
alone written memoranda, on the subject. In fact, all of the
documents I have ever seen and the negotiations which I attended
dealt with the procedural requirements, not specific types of
activities to which those requirements would apply.

The State Department does not keep written signed and dated
copies of its correspondence. It does have a. system of filing
documents on microfiche. There is no doubt in anyone's mind that
the letter from Janet Mullins to Congressman Dingell was in fact
sent, and that it is dated June 6, 1991. If you wish to pursue
this further, it was suggested that you talk to Scott Styles in
the Department of State at 647-8732.

I am enclosing a background memo and the 175-circular for
authorizing negotiations and for signing the Convention. Again,
as you will see, the documents do not address specific types of
activities. I might also mention that during my recent
discussions with the Canadians about implementation _of the
Convention, the subject of nuclear' power plants was not raised.
Perhaps more significantly, our Canadian counterparts expressed
precisely the same viewpoint as ourselves regarding
implementation of the Convention - that is, that is extended, but
did not change, the normal environmental impact assessment
process.

>

Finally, I am enclosing an updated draft of the guidelines,
based on agency comments to date. As you will see, the
guidelines are written generically to cover situations with

Recycled Paper ENCLOSURE 4
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Russia and Caribbean territories owned by ECE member countries,
*

and the terminology of the convention is used.

I hope some of this material is helpful to you, and that we
will receive your agency'a comments on the proposed guidelines in
the near future.

Sincerely,

V W
Dinah Bear
General Counsel

Enclosures

ROOyCied Paper

--------- - ___ _ _ _
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[ DRAFT DRAFT
*

| GUIDELINES FOR IMPLEMENTING THE
ECE CONVENTION ON ENVIRONMENTAL IMPACT ASSESSMENT

| IN A TRANSBOUNDARY CONTEXT
| 11/27/92
i

A. OUTGOING (United States as Party of'Oriain)
,

i~ 1. A federal agency with a proposed activity triggering the
| Convention (that is, the Competent Authority) sends a _ copy of the

Notice of Intent .(NOI) for preparation-of an environmental __ impact-;
1

I statement (EIS) to the (POC ), at the same time that the NOI is ready
' for publication in the Federal Reaister. The NOI should contain:
i (a) a description of the proposed action'and possible alternatives,
i including.available information.on possible transboundary impacts;
i and (b) an indication of a reasonable time within which a response-

regarding the-affected country's willingness to participate in the.

| EIA process is-required.
I

! a. A number of activities carried out by -the U.S.
| Environmental Protection _ Agency (EPA) are statutorily exempt
: from the National Environmental Policy Act (NEPA) or utilize
; procedures which are functionally equivalent to NEPA. For its

activities covered under the convention, EPA will provide,

appropriate documentation for review by the Affected Party's'

i authorities and the public, under terms of specific guidelines
i to be developed.
I
; 2. The Competent Authority will forward a copy of the NOI to CEQ
| and other relevant agencies,
i
! 3. The [POC] will forward the NOI to the Affected Party's Point
i of Contact.
I

h The Affected Party's Point of Contact will respond to the (POC)
| regarding that country's willingness to participate in the EIS
| process. The (POC) will forward the response to the' Competent
| Authority, with copies to the Council on Environmental Quality (CEQ)
! and other relevant agencies.
,

5. The Competent Authority will perform its EIS process in
conformance with its normal procedures under NEPA and Executive Order

i 12114, giving due consideration to information and comments submitted
by the publjc as well as federal, provincial, tribal and local R

agencies in the Affected Party. The Competent Authority will be
L responsible for ensuring adequate opportunity for public j
L participation in the appropriate localities of the Affected Party.

{
|

1
For purposes of this draft, the U.S. Point of Contact is

! being left unstated. It is most likely to be either the office of
! the Assistant Secretary for Oceans, International Environmental and

Scientific Affairs, Department of State, or'the Director, Office.

| of Federal Activities, Environmental Protection Agency.
|

!

I
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6. The Competent Authority will srnd a copy of the draf t and final
EIS and the Record of Decision (as required by 40 C.F.R. 51505.2) at
the time such documents are issued to the [POC) for transmittal to
the Affected Party's Point of Contact. Each copy shall be
accompanied by a list of the consultations with the Affected Party's
entities that have occurred,

h7 Consultations between the Competent authority and the Af fected
Party will generally occur directly. However, at the request of the
Competent Authority or the Affected Party's Ministry of Foreign
Affairs, consultations under Article 5 will be coordinated by the
Department of State, in consultation with CEQ and other relevant U.S.
agencies.

8. The Affected Party's federal, provincial and local agencies,
tribes, organizations and individuals choosing to participate in the
process should submit technical information and comments directly to
the Competent Authority.

b9. Disputes and discussions between the Concerned Parties under
Mticle 7 Paragraph 2 will be communicated and negotiated through
the Department of State, in consultation with CEQ and other relevant
agencies.

10. The Competent Authority will take into account the comments
received from the Affected Party and its citizens and the results of
any consultations between the Concerned Party in its final decision,
as reflected in the Competent Authority's Record of Decision. The
Competent Authority will forward the Record of Decision to the
Affected Party's Point of Contact.

11. If either of the Concerned Parties conclude that there is a
significant adverse environmental impact resulting from the Competent
Authority's final decision, that Party will initiate
consultations with the Competent Authority on possible post-project
analysis activity to be undertaken.

2

i
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11/27/92
INCOMING (United States as affected earty)

1. The Party of Origin's Point of Contact will notify the U.S.
(POC) of a proposed activity it believes is covered by the convention
that could have a significant adverse environmental. impact in the
United States.

2. The U.S. (POC) will respond in the affirmative, that the U.S. 1

would like to participate in the- environmental impact assessment<

(EIA) process. The positive response will indicate that the Party
of Origin's Competent Authority should work directly with relevant-

| U.S. federal, state, tribal and local entities and the public, who
will respond directly to the Competent Authority.

!

3. (The Department of State will forward the notification to the'

Environmental Protection Agency's (EPA) Office of Federal Activities
,

(OFA).) Will be deleted if OFA is the POC.

4. The Office of Federal Activities will publish a short notice'

describing the project, its location and Party of Origin's contact
in the weekly (Friday) Notice of Availability in the Federal
Register, with a copy'to the Council on Environmental Quality (CEQ).

5. The Office of Federal Activities will send a separate notice
to the relevant Governor's office in the state (s) likely to be
impacted.

,

i 6. Concerned federal, state, and local agencies, tribes,
organizations, and members of the public will participate directly

i in the Party of Origin's process. The competent-Authority will be
'

responsible for ensuring adequate opportunity for public
participation in the appropriate localities of the Affected Party.

! 7. U.S. Federal agencies that participate in the scoping and/or
commenting processes will transmit technical information/ comments
directly to the Party of Origin's Competent Authority.

8. Consultations between the Competent Authority and federal
i agencies will generally occur directly. However, at the request of-
'

the Affected Party or the Party of Origin's Ministry of Foreign
Affairs, consultations under Article 5 will be coordinated by thei

Department of State, in consultation with CEQ and other relevant U.S.
3

agencies.'

9. Disputes and requests .for consultation under Article 7-
Paragraph 2 will be communicated and negotiated through the
Department of State, in consultation with CEQ and other relevant U.S.

,

agencies.

|
.

! 3

|
:

.. - - ~ _. . - . ,_



- - . - - _ - _ _ _ _ _ _ _ _ _ _

*
.

'

10. The Competent Authority will take into account the comments
received from the Affected Party and its citizens and the results of
any consultations between the Concerned Party's, and will forward a
document explaining the decision to the Affected Party.

11. If either of the concerned Parties conclude that there is a
significant adverse environmental impact resulting from the Competent
Authority's final decision, that Party will initiate consultations
with the Compt. tent Authority on possible post-project analysis
activity to be undertaken.

4

1
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United States Daparunant of State
,

-

R'cuhirunor D. C,20520
,

ACTION MEMORANOUMS3

E - Ambaseador McCormackTO:
0E5 - Frederick M. Bernthal

FRON:
Circular 175 Request for Authority to Negotiate anin
ECE Agreenent on Enviromental ImpSCt AssessmentSUBJECT:
a Transboundary Context

TMstfR FOR DECT510H to enter into negotiations on
Whether to authorize the U.S. t on

an Economic Commission for Europe-(ECE) Agreemen
*

xt. A

Environmental Impact Assessment in a Transboundary Conteat Tab A.draft text of the agreement ie

F_SSENTTAL FACTORS
a 1987 Seminar on Environmental Impact Assessment heldU.S., Canada,

under the auspicos of the ECE (which includes thethe United-States supported aAt

Eastern and Western Europe), recommendation to the Senior Advisers to ECE Governmen sfor the development
t on

Environmental and Water Problems that calledImpact Assessment in a
of a Pramework Agreement on EnvironmentalAt their March 1988 meeting, the Senior
Advisors accepted the recommendation and created an M lionTransboundary Context.

t

Working Group to elaborate elements of such an agreemen .
d to meet

The Working Group has met three times and is expecte
*

twice more before the text is ready for adoption andHe are seeking policy-level approval of positions weet least 12-16, 1990.
propose taking at the meeting scheduled f or Februarysignature.

as it is emerging, would oblicate a party to
The agreement,cortain steps if an activity within its territory wereitory

likely to have significant environmental impacts in the terrtake

An activity would be covered by the agreementlisted in the annex to the agreement (or twoof another party.
if it wereonly if it were: 1)

or more parties had separately agreed to treat it aslikely to cause significant transboundary
2) For the

and 3) subject to federal decision. making.in the annex); t to such
the agreement Would have significance with respecirrpacts :

activities near the U.S.-Canadian border.
U.S.,

_ _____________________ ____ _
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If a proposed activity met the above criteria, a party would ,

be oblicated to: conduct an environmental impact assessment
(EIA), including an examination of transboundary imp 6 cts; notify
a potentially affected party; invite the other-party and its
relevant public to participate in the EIA process; provide its
own pubile in the potentially affected area with an opportunity
to participate in relevant legal and administrative procedures
and ensure that the relevant public of the other party was
provided with an equivalent opportunity; consult with the other
party concerning potential transboundary impacts; duly take into
account the outcome of the EIA process, including the
consultation, when making its final decision on the proposed
activity; and transmit the final decision and reasons underlying
it to the other party. The agreement would not require a party
to transmit cerfidential, proprietary, or national defense
information. The agreement would permit, but not require,
parties to conclude bilateral or multilateral implementing
agrooments. -

It terns of implementing the agreement's obligations, U.S.
agencies report that, as a matter of practice, they currently
take the steps outlined above with respect to activities along
the U.S.-Cenedo border that could have significant environmental
impacts in Canada. As is discussed in the Nemorandum of Law at
Tab c, it would be necessary to codify this practice (through
regulations or Eaccutive Order amendments) in order to implement
the egreement.

At Teb B are the proposed delegation instructions on the
latest drsft text of the egreement. (The draft text contains
brackets around lenguage that either remaine controversial or has
not yet been discussed.) Essentially, the instructions call for
the delegation to seek to make the text as close as possible to
existing U.S. practice with respect to the' procedural aspects of
EIA. Also, the delegation is to seek to make the text
" decision-neutral". Specifically, apart f rom e statement
reflecting customary international' law that states should take
appropriate preventive measures.to avoid causing significant
adverse trensboundary environmental impacts, the egreement should
not-link the EIA. procedure with any particuler decisionel result.

RECOMMENDATION

Tnat ycu authorize the U.S. to enter into negotiatione on en
ECE Agreement on Environmental Impact Assessment in a
Transboundary Context, based on the delegation instructions et
Tab B. i

Approve --

Disepprove_

s
* t

Attachments: 4.Cn)L - bO10_4

Tab A - Text of Draft ECE Agreement V%g
Tab B - Proposed Delegation Instructions

-

Tab C - Memorandum of Law

_- . .
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Drafted:L/OES:SBiniaz s

Cleared:0ES/E:PJSmith
OES/ENV:ADSensp'
S/P:CDawson I
OES/EHC:ESava 4p
L:AJKreczkoS6
EPA:NKete ryt'fv
EPA:AMi11er56A
EPA /GC:TMa raha11 JWh
CEQ/GC DBear5s &
DOE:EHilliams(substance)/5||~
OSTP:JHoughton4Y%

OMB:EWatt s @)^Cornmerce:JRS tadi substance)/9C
Justice:H.M. Cohen j-

DOT:CMittelholtz
FERC:MAlldayF/+ leys /4

t.
USDA/ APHIS:TNed
USDA/USFS DKetcham/_k'/*'t
DOD/EP:CRamsey
DOI /EPR:JDeason
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ME_MORAMBUM OF LAW
,

Circular 175 Requent for Authority to Necotiare_ an -4 gubiect:
Err Aareement_on Environmental _ Imonet Ansessment

in

a Transboundary Contert,

The accompanying Circular 175 memorandum from OES requests-
euthority to negotiate an agreement within the Economic Commission
for Europe (ECE) en Environmental Impact Assessment in a

,

Transboundary Context.
,

The legal authority to enter into the proposed negotiations is|

generally derived from the president's Article II constitutional
-

powers to conduct foreign relations, as exercised by the Secretary
of state on day-to-day basis, 22 U.S.C. 2656. Statutory authority

'

for the negotiation of international environmental agreements in
particuler is contained in the National Environmental Policy Act|

42 U.S.C. 4321, al AAg., which directs all agencies of
.

,' of 1969, the worldwide character ofthe federal government to recognize
environmental problems and support initiatives, resolutions, and|

programs designed to maximise international cooperation onSpecific Congressional42 U.S.C. 4332(P).
environmental issues, involvement in the negotiation of this particularsupport for U.S.kind of agreement is reflected in a Senate resolution expressing
its sense that the U.S. government "should seek the agreement of
other governments to a proposed treaty requiring the preparation
of an International Environmental Assessment for any major;

project, action, or continuing activity which may be reasonablyadverse ef f ect on the physicali

expected to have a significant
environment or environmental interests of another national or a

;

global commons aree' (agg 6.Res .49 of July 21, 1978).
>

1

1
As explained in the accompanying memorandum, the draft

agreement, as it is emerging, would obligate a party to takecertain steps if an activity wit tin its territory were likely to
have significant environiental impacts in the territory of another,

An activity would be covered by the agreement only if itparty.
were: 1) listed in the annex to the agreement (or two or more

it.es if it were in theparties had separately agreed to treet transboundary impacts; andannex); 2) likely to cause significant
For the U.S., the3) subject to federal decision-making.

agreement would have significance with respect to such activities
'

near the U.S.-Canadian norder.-
If a proposed activity met the ebove criteria, a party would"

conduct an environmental impact essessmentbe obligated to:
(EIA), including an examination of transboundary impacts; notify a
potentially -af fected party; invite the other party and its
relevant public to-participate in the EIA process; provide its own

|*

|
.

.

|

__ _ _ _ _ . - . _ _ ___I
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,

public in the potentially affected area with an opportunity to ;

participate in relevant legal and administrative procedures and
;

!that the relevant public of the other party was provided-
i ensurean equivalent-opportunity; consult with the other party
] withconcerning potential transboundary impacts; duly take into scoount

,

;

the outcome of the EIA process, including the consultation, when
making its final decision on the proposed activity; and transmit {,

Ithe final decision and reasons underlying it to the other party. I

Tne agreement would not require a party to transmit confidential,
information. The ag reement wonidproprietary, or national defenas>

permit, but not. require, parties to conclude bilateral or
multilateral implementing agreements.

4

3

If the United States were to become a party to the EIA
agreement currently under negotiation, we would have to take
further legal steps to implement U.S. Obligations thereunder. It

'

is unclear at this point what legal form such implementation would'

take, e.o., regulations, executive order.
,

It is unclear whether the obligations contemplated in the EIAi

draft agreement are already imposed under current U.S. law, namely<

the National Environmental Policy Act ("NEPA"), cited above. It

is clear that NEPA does require federal agencies to examine the
anvironmental impacts within the United Krates of major federal*

However, it has been unsettled since NEPA was enacted inactions.1969 as to whether it was intended to require examination of
environmental impacts outside U.S. jurisdiction.'

The courts have not provided a clear answer. They have
reached different results with respect to NEPA's applicability to

; major federal actions with impacts wholly outside the United
States; further, no court has examined the specific questiona

whether, in the case where a major federal action is likely to
have both domestic and transboundary environmental impacts -(and

i NEPA therefore applies at least to the domestic impacts), HIPA's
requirements also extend to examination of the transboundary
impacts. Within the U.S. Government, agencies have also been
divided since NEpA's enactaent in terms of its applicability _toi
impacts outside U.S. jurisdiction.'

In an effort to set aside the interagency disagreement over.

NEPA's applicability to impacts abroad, in 1979 President Carter
issued E.O. 12114 (" Environmental Ef fects Abroad of Major Federal;

Actions") requiring federal agencies to consider the environmental4

;
^ impacts abroad of certain federal actions. By its terms, E.O.

12114 represents the U.S. - government's " exclusive and complete
determination of the procedural and other actions to be taken by
Federal agencies to further the purpose of [NEPA), with respect to
the environment outside the United States. . . ." The scope of the

Executive Order, as currently draf ted, would not be adequate to
implement U.S. obligations under the EIA agreement.

.

_ _ _ _ _ _ . _ _ _ _ _ _ _ _ _ _ . _ _ . _ _ _ _ _ _ _ _
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One means of implementing the EIA agreement would be through
amendment of E.0, 12114. Another option would be to issue a new
executive order. A third option would be to amend the regulations
implementing NEPA (40 CFR Parts 1500-1506); however, such an
approach would likely counter resistance from those agencies that
do not believe that HEPA applies to examination of impacts abroad.

It should also be noted that legislative proposals are
currently pending in Congress that would have a bearing on the
implementation of U.S. obligations under the EIA agreement being

More than one proposal would explicitly expand NEPA'snegotiated.
coverope to extend to consideration of environmental impacts
outside U.S. iurisdiction (Eag, 32g , H.R. 1113; S. 1089).

Therefore, the exact neans of inplementing U.S. obligations
will be analyzed in the Memorandum of Law that will accompanying
the Circular 175 seeking authority to sign the agreement.

light of the above, there is no legal objection to enteringIn
into negotiations along the lines described in the accompanying
Circular 175 memorandum and in the negotiating instructions, based
on the understanding that additional Circular 175 authorization
will be sought for conclusion of the agreement.

O ,, S I) r*, L--
Actjhg Assistant' Legal Adviser
for Oceans, International
Environmental and Scientific
Affairs

Drefted:L/OES:SBiniaz /

L/T GTaft /gL
CrQ/GC DBoar P
EPA /OGCTMarshall

_ - _ _ _ _ _ _ _ _ _ _ - _ _ _ _ - _ _ _ - -
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I TO: The Secretary
i

THROUGH: E/c - Mr.-toellicki

F.t0M: OES - Curtis Bohlen
4

JUBJECT: Request-for Circular 175 Authority to Bign an
Agreement-Hithin-the United Nations Economic
Commission for Europe Concerning Transboundary E* facts
of Industrial Accidents,

>

i

JSS'T ren nrciS?DK
!
. wnether to authorize and issue e full power (Tab 1) to signi a Convention on the-Transboundary Effects of Industrial-j -

Accidents,
in the United Nations Economic Commission for Europe. (ECE).t

i
a ISSTNTIAL FACTORS'
:

The 1999 Conference on Security and Cooperation in Europe: (CSCE)j cclled upon the ECE to " elaborate an international
" convention, code of practice or other-eppropriate legal
I instrument addressing-the transboundery effects of industrialaccidents.'
| The United States played a-leading role in-crefting

the CSCE's recommendation end-has activelyi
esrticip2End in the eneuing negotistions within the ECE.i The
Accidents will be open for signature'on Marchproposed convention on the Transboundary Effects of Industriali

4 18,'1992, inHelsinha,
(The Convene'len's texc-is attached at Tab 2.)

i

!
Parties to the Convention must take appropriate Steps to1

identify "hacardous activities" that might have transboundaryeffecte: consult with potentially affected parties1

} accidents; prepare emergency response measu;res;k toseeprevent
andreepenS to eccidents.

The Convention defines hazardous
i ectivities ss sctivities using specified chemicals in amountsexceeding qutntities set forth in Annex !.-1 EPA estimates thatfewer than 100. facilities near the Canadian border nay fallwithin the scope of the Convention., '

(Mexico'is not & member ofthe ECE and
~

is not permitted to~become party _to this'

Convention.
The United-States and Mexico have established a

.

i-
joint contingancy plan for. accidental releases of hazsrdoussutstances slong-the-border;).

1

+

i

5-

|

. --. - .- - - . . _ , . - - . - . . - _ _ . . _ - - .



atha Cf AtrGA init n a si ses, e c o rsa i .... . .. . . . . . . . . . ,

.

.

l
1

-2-

As the secompanying legal memorandum explains (Tab 3;. the
obligetions assumed under the Convention are consistent sith
existing legal authorities. The Convention is also consistentwith current U.S. international legal obligations. A
leas 11y-tinding Decisien of the Council of the Organita:icn for
Econ 0mic Coope ation and Development (OECD), which the United
States endo. sed in 1966, centaina substantsally the same
cbligations as does the proposed Convention. (The ECE
conventio.- brings more substances within those obligaticns and
describes the procedures for consulting potentially effected
parties in greater detail than does the OECD Decision.)

The Convention furthers U.S. ebjectives in the area of
industr131 safety. :t sets tenchmarns for domestic legislation
in countries with economtes in transition, whicn should result
in subst;ntial benefits to the public and the environment in
these countries. The United States has Dean a leading advocate
of industrial safety in those countries and has provided
extensato technical assistence to thejr industrial safetyprograns.

Furthermore, the Convention requires public involvement in
consultatione with potentially affected states and obligates
seater to provide the public with informaticn concerningaccidents. In these aspects, the Convention draws heavily uponthe U.S. ~ experience under the Emergency Planning and CommunityRigh:-to-rsn0w Act of 198 6. The United States has strongly
ec"ccated public involvement in environmental policymaking, in
particular N'ith regard to hazazdous substances, in a variety ofinternationsi fora.

The conver. tion is not expected to cover the same facilities
as will : ECE Convention on Environmental Iirpact Assessment inthe Transboundary Context (EIA). which the United States has
signed and intends to become party to once implementingraguls: ions are ccepleted.
covered undar the EIA Convention, however,To the extent that an 6ctitity isthe desft Convention
defsrs to 'tinsi decisions" taken under Article 6 of the EIAConvention. Accidents involving maritime activities are
excluded from the coverage of this Convention, because they arethe subject of separate agreemente.

The Cen"ention does not enter into force upon signature butins:ced requires the deposit of en instrument of ratification,accession, or approval. It provides that it will enter intofor:e efter the sixteenth euch instrument is deposited.it deposits its instrument, When
the United States will include enyne essary statements of interpretation or reservation,

i
-
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i FUNDIEG
i-
i The Department of: State commits no funds or resources to
j tetivities under the Convention.

,

j LMvitouMrNTAI. ecNgiornAtions
e
j The proposed Convention will not require changes in U.S.
i practice that_might affect the: environment. - Furthermore,
) activities required by the Convention-will not be-subject to
i environmentel-review under Executive Order 12114, which governaj effects of federal actions on the anvironment outside-the
! United Ststes. The-Executive' Order does not require.i environmen;e1 documentation with regard to the environnontalj effects of activities in which effected states participato, asi Canada kill uncer.this Ccnvention.*
.

*

; C.ONGMFM510NAL CCNSULTATIONE
4

Intercatud members of Congress: Were consulted during.

j nsgetistions. 110 further consultations are necessary.
1

RECOMMENDATION
2
.

f
hat you authorize Robert A. Reinatoin, Deputy AssistantSecrecary of State, to sign the Convention on'the TransboundaryEffects of Industrial Accidents, by signing the attached full;

petver -(Tab 1) ..

; Approve P

Disapprove

Data
:

i

j Tabet
:
'

Teb i - Full powers

i Teb 2 - Text of Convention
j Tab 3 - Memorandum of Law
i

I

i

1

4 i

t

i

!
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-The accompanying action memorandum from OES requests a full
powe:-to sign:the convention on the Transboundary Effects of

i
Industriel-Accidents in the United Nations Economic Commission* for Europe (UNECE).

LEGM. AUTHORITY TO SIGN THE- CONVENTION

t.egal authority.to sign the proposed Convention derives;

f t D.T thG President's Article II constitutional powers to
conduct foreign relations, as exercised by.the Secretary of,

i St at e on a -day-to-dey basis. Ere 22 U.S.C. $ 2656. Section
102(7)(F) of the National.Envjronmentel policy Act (NEPA)

- supplemente this authority by providing that all agencies shall
! " lend appropriate support" to international-initiatives
i " designed to maximize internat2cnal cooperation" concerning

environmental issues,-when-such support is c0ncietent with U.S.
fureign policy. Ses 4 U.S.C. $ 4332(2)(F).;

.

The Convention will be' concluded as en executiveacrecmeur. This is consistent with U.S.-practice in the ECE,<

where thron previous international agreements have been signed
and. in three-casos ratified, as executive agreements. The

,

Convention will be transmitted to the Congress-pursuant to the
Casw-Zablocki Act, 1 U.S.C. S 112b, following its entry into;. force.

e

The eccompanying action remorancum requests cnly authorityto eign the Convention.; The Convention provides-that it will
enter inte force ninety days after the sixteenth. instrument of-

.-

i retificetion,-necession, etc., is deposited.- The Convention-
will become binding on^the U.S. only after it has-deposited its

_

instrument, and the Convention has entered into force. Based
on discussicns with other-ECE member' states, OES and EPA
estimate that it will be_at 2eest several years before the
Convention will enter into force. This is typical of
international agreements within the ECE.

The meeting of the ECE, et which the Convention is to be
opened for signature, nay adopt a non-binding resolution
es12ing upon each signatory to implement the Convention to the
extent it can before the Convention enters into force. Anon-binding resolution along the 13nes now being eensidered
N0uld create a political commitment. not a legal eSligotion.The resolution should be limited tc calling ter remp lence to
the extent possib_'e and acting to bring the Cenventien inte

4
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force expeditiously. The U.S. endorsed a similar resolutien
concerning the ECE Convention on Environmental In p a ct
Assessment in e Trer.sboundary Context.

LLg. lits" LC A''THCRITY T3 it%wDT TMT CONVENTIOli;

The Cenvention imposes five central obligetions with regard
to hazardous activities: identification, consultation,
preventien, preparedness, and response. It can be implemented
within carrent statutory autherity, primstily the Emergency
Planning and Community Right to Knon Act of 1986, which is
Title III of the Superfund Amendment and Reauthorization Act
(SARA III). 4; 'J . S . C . $5 11001 st tes, and section 122(r) of
the Clean Air Aob, 42 U.S.C. $ 7412(r). The Occupational
Health and Gefety Act (05MA), 29 U.S.C. $$ 654 el EE2.,
previces additionel authority, particularly for prevention end
response.

(1) ljfnti'ication cf Hazardous Activi_tigi

Article 4(1) requires that each Party "take nessures, as
oppropriete. to identify hazardcus activities within its
hirisdiction." Under the terms of the Convention, a hazardous
hetivity is one thet (i) uses the hazardeus substences
specified in Annex I in the quantities slao specified in that
Annex an3 (ii) is " capable of causing" transboundcry offects.
Ege Article 1(b).

(a) }brerdous Substances and Onantition.

Annex I lists thirteen hazardous substances; hacerdous
substences mey also fall within Annex ! if they are within any^f eight r.Etegories. Sections 302 and 313 of SARA III providesu!(ielent authority to identify moet hazardous activities.
The C?ean Air Act and the Comprehensive Environmental Responso,
Compensntion, and Liability Act (CERCLA), 42 U.S.C. S 96001 LLEes., provida authority to identify remaining activities, inpetticular, those involving unlisted substances falling intothe various categories. The etetutes overlap, therebyproviding redundant authority fer most surstances.

Suiipal 3AD Under section 302 of SARA III, any activityusino subetences on en EPA-administered list of " extremelyherardova substances" must identify itself to State EmergencyP.asponse Commissions (SCRCs), wh1Ch Are to pa85 thie
information te the Administrator uptn hr.s reouest. Sep c2U.S.C. S 11032 (EPA has not mace such requeste but will issuerachnicel guidelines tc that end before the U.S. ratifies theConvention.) Through section 302. the U.S. con identify all

\
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activitiesfusing ten of the thirteen listed substances, many:
i

activities involving en eleventh (methyl isocyanate),_and many
activities using substances in the= categories, particularly
toxies; end very toxics. - Thefthresholds triggering reports'

under ecction 302 ere below those, required in Annex IL(except
nethyl isocyanate, which is discussed below).

1

Aggrien 213: Under section 313, the Administretor'must
it.aintain a national data base containing reports on all;

i re2 cases of "tesic"~ substances during normal operations. EAR!- 13. at $ 11023. The list of " toxic" chemicals promulgated
i p.:r su ant to this section includes emmonium nitrate and-lead

'
. aly.yls (the two listed substances not covered by section 302),'

os well-as substances in the Annex I. categories "very toxic"'

and '~ toxic. (Section 313 applies to ammonium nitrate
] 52Lutisn, but EPA has det ermined that this is over-inclusive

will cover-all ammonium nitrate. Lead-alkyls fall within'the
t
i

section 313 category of lead compounds, which will aleo prove
to be over-inclusive.) -Any covered release.of a listed

i substence must be reported under section 313, provided that thei
!

activity involves a manufacturer with ten or more employees et
the facility, which must use 10,000 pounds of a substance-

i anhusliy, 14. at S 11023(f)(1)(A), or manufacture 25.000-pounds-4 annually. id. at 5 11023(f)(1)(B)(iii). .These thresholes,
which base reporting requirements on total amcunts used in a-

-

year, are in effect far below those in the Convention, whichj applies only to facilities using comparable amounts at
j t itr e . any one
I
'

L'le.0 Lair Act Mardm:nts: Section 112(r) of the CAA
,

requizee reports to the Aetnistrator of activities involving e.

i

list, promulgated pursuant to the CAAA, of substances that "in'

the case of en accidental relasse, are known to cause or may'

reasonably-be anticipated to cause death, injury, or serious
! ndverse e*fects to human herith or the environment." Ene 42U.S.C.-S 112r(1)S(3). The draft list includes all substancesfalling into the cetegorirs of flammable gases, liquids.-and-e

explcsives; all. remaining substances will be subsets of the1

l'
"extreuely hazardous substences"- list (except oxidizers) . With:

the exception of methyi isocyanate (discussed below), the!

quantities 11sted in the proposed rule 1are lass than those inthe Convention..
4

! The.CAA also imposes upon facilities a " general duty" thet-mirrors the general duty clause of OSHA. 29 U.S.C. $ 6 !. 4Under this authority, EPA will issue guidelinas clarifying thati-
the generel= duty-cleuse reaches all-substances coveted-by-the;

-

Convention and includes oblications necessary for U.S.1

implementation of the Conventicn. especially reporting (so thet'

the U.S. Can identify hazardous acitivities not otherwiseidentified).
solely under the ceneral duty clause.Only the category of " oxidizers" will be reported;

i

;.
3

!
&

!
:
,

i
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T e egulations promulgeted pursuant to the CAAA are in
tulemaking. The CAA Amendments of 1990 require that they be
finel by November 1992. Because the regulations were expressly
recuired by Congress and have been approved by the Executive
Pennch. they shculd be in strect before the United States
decides whether to ratify the Convention. Nevertheless, the
ChA's authorities should be reviewed when the United StEtesdecides whether to ratify the Convention.

Suprlimontn1 Au br.lilic.n Sections 311-312 of SARA IIIt

require that chemicEl harcrd and inventory information Pe made
availab]w to state end local euthorities, as well as the
public, cencerning many hazard;us activities covered by the
convention. Sections 311-312, however, do not rom: ire that
in tot;nt tion be provided to EPA, WhdCh will be primarily
respot:sible for implementation of the Convention.
Consequently, to the extent that these sections are relied upCn
to implement the Convention. EPA should promulgate appropriate
rego.lations or guidance to state and local authorities.

Section 103(c) of the Comprehensive Environmental Response.
Compencatton, and Liability Act (CERCLA) requires a facility
that treats or disposes of hazardous substances (except these
operating under federal permits or interim status) and that ic
not eligible to receive a permit under the Resource
Conservatien end Recovery Act (RCRA) to identify itself to
IPA. Set 42 U.S.C. S 9603(c). This captures many facilities.
For acti"ities that require majCr federal actions, NEPA, whic!.
gove2ns review of effects on the U.S. environment, and
Ezecative Order 12114, wnich applies to review of effects on
the en'rironment outside the United States, will eneble EPA to
determine whether an activity is capable of cousing
transboundary effects, if such activities require permits er
ether major federal actions triggering the application of NEPA
or I.O. 12114. 529. 42 U.S.C. 4331 11 atq. (NEPA); 44 Eed. EA2
IFS 7 (January 4, 1979) (E.C. 12114). The Toxic SubstancesC:ntrol Act (TSCA) requires reporting to the Administrator of
taleasos into the environment of all chemicals. Egg 42 U.S.C.i 8(o).

Activities using methyl isocyanate may pose a special
p r o bl ein. Under domestic law, the thresholds for reporting
nothyl isecrnnate (which is covered by SARA section 302, 313,
and the Cleon Air Act) are highFr than those of Annex I (which
range free 330 to 500). The United Statos faced the eare
situetien in 1988, when we decided to endorse the OECD Council
Act on the Exchange of :nformation Concerning Accidents Capable
of Ceusing Transfrontier Damsge, which is binding on the United
Steles us a matter of international law. (The ECE Conventior.

1

-- ----
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repeats the 0 ICD Council Act's threshold for methyl' socycnake.) As in'19PB, EPA has determined that the Unitedi

States can identify all methyl isecyanate-using hazardous
activitiee falling under the Convention.

First, 500 pounds is the minimum commercial quantity of
methyl isecyanate. -It is therefore extraordinarily unlikely -
that there are hazardous ectivities where more than 330 poundsbut less-than 500 pounds is "cr. may be present . '' Second, if
there are any such activities, they can be identified-two ways:
under the CAA, 42 U.S.C. S 7412(b), eny release of more than
one pound of methyl isocyanate must be reported to the NRC-
. pursuant to CERCLA. The NRC will coordinate identification of
hazardous activities under the Convention. Given the
3 kelihood of-releases during normel-business cperations, IPA
has determined, remaining hazardous activities will-be
identified. In addition, the NRC will-learn about methyl
isocyanM e concentrations of less than 500 pounds through the-
facilitier''' response plans, which are required of facilities.
using methyl-isecranate under the general duty clause of CAA
section 112(r). 42 U.S.C. $ 7412(r).

(D) _ acantble of causino" Transbounderv Effects.

Attivities falling within Annex 2-ere covered'by the
Convention only if they are " capable of causing" transboundarystrects. This standard is drewn from the 1986 OECD Decision,
which requires consultation with any country " capable of* beingaffected by an industriel accident. ERE C(80)84(Final)Appendix II(h). The possible effects of industrial accidents-
tre extremely localized end could only under rare. situations
extend beyond one mile from a facility. The '' Technical

-Guidelines en Hazard Analysis," prepared by the EPA, Department
of Transportation.. and Federal Emergency. Management Agency
(FEMA), have set ten miles from a facility as the maximum
distence for a worse-case scenario. The standard vas discussacextensively during' negotiations, and no delegation-indicated
any expectation that activities more then a very few miles from
a bouncary-would fall under the Convention. -The United States
should consider making e stetement to this effect as part ofits signing statement. (By contrest,
ECE Agreement on Environmental Impact-Assesso:ent--in-aactivities covered by the .

Transboundary Context (EIA Convention) could have effects
'

artsnding greet distences;
of "likely tc-cause" transboundarythat Convention adopted a.ntanderdimpacts.) }

(2) Onnsultation.

Article 4 requires that potentially affected parties be
notified of end consulted concerning hazardous activities. EttArticles 4(1) 1 4(3) and Annex III. These obligations can beimplemented through existing law. Section 301 of SARA II:requires the

|

I
| i

1,
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establishment of state emergency response cctmissions (SERCs),
sub-state emergency planning districts, and local emergency
plannine committees (LEPCs). Een 42 U.S.C. 5 110001(a)-(c).
:n preparing e.mergency response plans, theco bodios consult
with the public; infornation in their possession is available
to cil members of the public, including interested Canadien
citizens. Ent id. at $ 21003. 5 11005, and 11021.

Annex III, which sets forth the procedures fer notification
End consu'.tation. requires tho Party of origin te provide
notice to potentially affweted Parties "at appropriate
levels." See Annex 11:(2). epa has surveyed facilities likely
te n:1 within the Convention. It has determined that, for

a

coct activities under the Convention, a variety of local and
state entities, including many LEPCs and SERCs, have already
consulted with their Canadian counterparts with regard to
exinting institutions and have, in some cases, undertaken to
conti.iue cooperation with regard to new activities. The
convention requires that notifications include information on
preventive measures taken with regard to the hazardous ectivity
and on on "enalysis and evaluation" of risks posed by the
cctivity. Eac Article 6 (referring to Annexes IV & V).
Pursuant to SARA III, SERCS and LEPCs base their emergency
planning on this information, which is secordingly made
available to thel: Canadian counterparts. See 42 U.S.C. S1.1003 (croation of emergency response plans); 10. at 5 13005
(erergency training); 10. at S 11021-22 (availatility of
information to public).

Once Parties have agreed to censultations, Annex III(10)
tequires consultations "without undue delay" with affected
Ferties end does not provide for consultstions "at approprietelevels." It is consistent with the object and purpose of the
conventien, as well as the intention of the negotietors, that
consultations take place at the state and local level,
however. Notification can be given to state end lucel
officials: those officials should be permitted to continue -

consultations. Moreover, many of the decisions that will be
taken af ter consultation procedures See completed are within
the authority of state end local officials, e.g., zoning
decisions, omergency plenning measures. and responso measures
(such as fire trucks). Both U.S. and Canadian negotiators
stressed that they intended for local and state-provincial
contacts to be the primary locus for consultations under the
Convention. It ney be appropriate for the United States to
stato an understanding to this effect when it deposits its
instrument ot ratification, acceptance, or accession. An
exchange of letters with the Government of Canada should also
be conalde:ed.

|
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?PA plans to dietribute a guidence document under section
303(9) of SARA III, 42 U.S.C. S 11003(g), informing each SERC-
and LEPC of activities within its. jurisdiction covered by the
Convention. Although theoe documents are not-tinding, they

-

will promote comp' lance through well-established relationships-

with other entities a$ the state and local level.- BeC8use EPAwill identify those Betivities under the Convention, it wil;
notify end consult-Canada when SERCs and LEPCs do not.

(?) EJevention.

Article 6 requires Parties to "take appropriate measures"
for the prevention of industrial accidents.- Section 305 of
SARh III requires-review of emergency systems for minotoring,
dutocting, and peeventing releases.of extremely hazarcous.
substances. Ega 42 U.S.C. S 11005. The CAA's " general duty"
clause requires operators of iscilities using substances listed
u".d e ' section ll2r(3) "to design and maintain a safe facility
taking such sters as are necessary to prevent releasce." The
Administrator is authorized to promulgate regulaticus,
inn]uding to require risk management plans for facilities.
Undet the CAA, these planc must include a hazard assessment, anestimate of a potential releace's size, and cther informa-ion-

called foc by-Annex IV, which it in any event illustrative and-
not prescriptive. Finally, OSHA requires-that employers
provide a place of employnent free from recognized hr.tards.,
its general duty clause, 29 U.S.C. $ 654, contains all the
measurea described in Annex IV.

( 4 ) p. Imp a r ed ne s s .

Article e requires apprcpriate measures for omorgency
measures to reepend to accidents. Sectiou 301 of SARA III,
described above, provides for such planning and preparedness.
Furthermore,-the CAAA recuite facility plans that must include" ell necessary steps . n minimize the consequences-of--.

setidental releases-that occur." Ese S 112r(l).
Article 9 requires the: provision of information to thepublic, as well as its participation. Section 305 of SARA IIIrequires public involvement. Sig 42 U.S.C. S 11005. Article9(3' states that the Perties shall, in accordance with their

legal systens and on a reciprocal basis, allow persons in the
territory of a potential.'.y affected Party to-have " equivalent-

-access" to administrative and judicial proceecings ns personsin the source stete's territery. The United States has
accepted similer language in-Article 3(B) of the UNECE EIAConvoution; under the U.S.
on the standing of these persons in U.S..tegal System, such aceses may turnproceedings..

- - _ _ _ _ - _ _ _ - _ _ - _ _ _ _ _ - - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - _ - _ - _ _ _ _ _ - _ - _ - _ _ _ _ _
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(5) kaip0;13.2.

Article 10(1) requires that Parties " provide for"
industrial accident notification systems "at appropriate
levels." The Party of crigin is to notify potentially affected
Parties "without de)ay" when an accident occurs, and the
Parties concerned shtll initiate the emergency plans to the
extent eppropriate under the circumstances. Article 11
requires Parties to take adequato response measuren in the
event of an accident. It does not require any Party to take
steps within the territory of another Party. Article 12
provides fer voluntary mutuP3 80858tence.

Most U.S. states and locelities on the border already have
arrangements with their Cenedien counterparts. Furthermore,
the National Response Team (NRT), which is notified in the
eveu of any release involving hazardous substancos, will be in

position to r.otify Conedlen author 1:les. The NRT will bea

designated the U.S. competent authority, as required under
Atticle 17. The U.S. and Canada have concluded an Agree. Tent on
cooperation in Comprehensive Civil Emergoney planning and
Management, which entered into force April 26, 1986. Under
this Agreement, the Federal Emergoney Management Agency is
authorized to organize and provide emergency assistance
necessary along the bardor.

(6) Other obliottions

Article 7 creates en obligetion concerning land use
policies, so that Parties may, for example, discourage
cancentrations of people nent hazardous activities, even when
the people and Ectivities will be en opposita sidea of a
border. For each Party, the obligation is limited to ' seeking"
such policies "Within the framework of its legal system"; this
reflects the negotiators' recognition that federal etates do
not control acning and other decisions that are necessory tesiting controls. The negotiators did not intend to impose an
obligation beyond a Party's legal er constitutionel authority.

Although the U.S. Govornment'e authority to affect Eiting
decisions is limited, it can exercise some controls, Under
NEPA. it muy consider the possible ef f ects of an activity on
nearby populations. (NEPA epplies only if there is a majorfederal action involved.) Under the Clean Air Act. EPA in to
estab]1sh a permit prog:nm fer stationary sources, e categoryincluding rest facilities under this Conventien. which will
circumscribe site choices. Eet 42 U.S.C. 5 76618-b.
Furthermore, state implementation plans under the Clean Air Act
may licit plant locations; these are reviewed by EPA. Seg 42U.S.C. $ 112. Permitting of direct discharges under the

|

__
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Clean Water Act may limit locetions. Sea 33 U.S.C. $ 1342.
rinelly, under RCRA, EPA must permit TSD facilities, Sone of
which may fail under the Convention; these permits c&n affect
site encices, sen 42 U.S.C. $ 6926.
ConcLUSIqu

In the light of the above, there is no legal obiection to
the sigarture of the attached Convention.

Susan Biniaz
~~

Assisterit Legal Ad';iser
Oceans. Internations)4

Invironmental and Scientific
Affairs

,

f
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| F/?C
j- rnANtucPU Achtett:NT t on ENv t staHMrH;ht, IMPACT ASSE6sMcNT
| IN A TRAtaSSOUNDARY CONTEXT
:
! PurDat.g

! To set twrward the beesc assumptions and paraneters for a
j fravawork agrechent on envi.*cnre nta 2 inpact assenscent in a.
| transboundary centant to be negotiated swong the menbar

governnents of the Unit,d Hetions Econenic conmiamson for Europe4

(UNE0E).
i

i Deckeround
i The Us has supperted the develcpment of an international I
.

agreement (of some sort) - on envirennental inpact assessment forf
; sone time, with the suppert of Senator Fell of the senate Tereign
| Relations Connittee (an'd the endersanent of the $ anate?) At a

i acninar on Envirennental Impact Assessment held in 19e7 under thm
| ausplees ef the United Nations Econonic Cer. mission for zurcpe
j (UNECI),-the V2 delegation supported a recomnendatien to the
: Senter Advisero to UNICE Oovernnents on Invironmental and Heter
|

Problere that called for the developseot of a Tramework Agreement

,

on Environcental Inpect Aseeeer.ent in a Transboundary Contexte
|

At their March 1986 meeting, the Senior Advisers accepted the
reoor.mendation and created an A3 Her Working Oroup to elaborate a

|
draft frameverk agreement.

Two meetings have been held to initints the developnent of
!

.he agreer.ent. Representatives from the fo11cwing ecuntries hava
,

; attended at least one of the nettings: Austriar belglunt Canadas
; Czechoslevthial Dennerht rinlands France s- derman Democratio
; Republics Gernany, Tederal Repubilo oft Greece; Irelands Italyt
j Fetherlande r Nervey s Poland t Portugais Spains Swedent Turkeys
i Union of Sovjet Soedullet Repubiles: United Kingdent United
| Otates of-A=cricar and Yugoslavia.
4

A third meeting vill Me held Hovember 20-December 1, 1909.

| The US nelegc+1cn would like te neve forward at this necting with
a positivt tLos can be expected to represent the eventual.

I official U$ penitten on the agreement.

' Assuwrtiers

| A general unsunption la that the frameverk hyreement would
! net renuit in additional requirenente in the VS. HIPA is

| generally as broad er broader than the IIA systems that have been
! develeped in the other UPE0E countries. In addition, although

not required under FEPA, the US has routinely included Canada in
.

disouesions wnere us proposals being reviewed under HEPA nay
populations.j lepnot Canadian lande or

2 1. The agreement would apply to activities that would occur
within the jurisdiction of the country of origin, i.e., donostic
setavities, that would be subject to an EIA prooeas Vithin that

,

4
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m ntry, whno it la t est.uo.it ' e t o f us euce t ha t m1vorso impacts
ec'Ad occur across a contiguouw borJwr with the affected uountry.
F07 the US, it vovld Cover activities Vithin the political
jarlsdiction of the US that .nutd nornally be saef ect tc a review
under the Naticnol Environmental Policy Ant ( N E f'A ) and whish
ri;ht result in cJverse environmental impacts in canada. Itwocio n:t apply to US activitios on foreign soil, ner would it
apply to experto. Query: Would activities that n:A reviewed
under Executivo Order 1 114 be included?

The actual list of proje ts would b6 deternined within the
context of s more spurific bilateral or multilateral agreementbetvcen or anong the parties of concern. For the US, a bilateral
agreement vould be negotiated with Canada that would mare
are: fically define the projectw/uetivition covered. cno issuevill te whether activities under the jurind$ etien of the Us
Envir:nnental Protect}cn Agency that are considered evenpt tren
inc procedural requirerer.ts of NEPA should be included. These
pre;c:ts are generally subject to a review tha is deemed
functienally equivalent tu a HIPA revies. The issuo vill arisesin;4 inis vould includd Superfund clean-ups; pernits for
hacerceus waste treatnent, stcrage, and disposal; and permits for
unterground insection control, among others.

2. Tne process would not be rettnactivet again, it vould be
lintted to projecto being revleked under the normal EIA preeass
in tne ccuntry of ori91n. It vould extend participatien in the4 pre: css to the potentzelly artceted government.

3. The agreement would n:1 requira the devolepment of
icentical methods, standards, or " critical loads" to be used bytne ccuntries involved. It would be expected, however, that the
eeuntrias Voulu need to establish mutually acceptable standards,
either during the developutnt of country-specific agreenents or
en a case-by-case basis.

4 While the poter.tially af fected country would be assured
a rtle in the EIA process, the framework agreement would not bind
the countries to any particular form of mitigation or to anyclear for corpenhetier. beyond whatever current avenues exist. It
voulc be expected, however, that any effective EIA proeaum would
require that citigatier. be d1scussed where adverne impacts are
identified. Again, for the US it would be expected that noobligations beyond those that currently exist under NEPA veuld
pertain.
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