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The Hon. Nunzio J. Palladino 85 JN10 AI1:09 BY HAND
Commissioner Thomas M. Roberts
Commissioner James K. Asselstine.
Commissioner Frederick M. Berntiml /.. %f .
Commissioner Lando W. Zech, Jr. HRANCH
United States Nuclear
Regulatory Commission
1717 H Street
washington, D.C. 20555

Re: Prospect, et. al, and Town of Southampton,
et. al. v. Cohalan. Index No. 85-10520
NRC Docket No. 50-332-0OL-4 (Low Power)

Dear Commissioners:

On behalt of 11 Suttolk County Legislators and the
Eastern Long Island Towns of Southampton, East Hampton,
Southold and Riverhead, I am submitting two Petitions,
an Order to Show Cause, and a Memorandum of Law in the
above-reterenced litigation. These petitions seek to
annul Execuvtive Order 1-1985, issued by Sutfolk County
Executive Peter Cohalan on May 30, 1985. The Petitions
were submitted to State Supreme Court Justice Jack J.
Cannavo on Friday, June 7. Judge Cannavo's signed an
Order to Show Cause sets these matters down for a hear-
ing in Riverhead Supreme Court on Monday, June 10, and
we expect a determination on the merits shortly there-
after. These documents are submitted to be made a part
of the record in the low power license proceeding
[Docket No. 50-322-OL-4 (Low Power)].

Petitioners in these actions have been advised that
the Commission has scheduled a meeting and possible vote
for Tuesday afternoon, June llth on LILCO's request for
a low power license. This meeting foilows one held on
Tuolda{ afternoon, June 4, at which the Commission was
squarely confronted with the fact that the position of
the Suftolk County government concerning the operation
of Shoreham had been suddenly and dramatically fractured
by the issuance of Executive Order 1-1985.
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Until a determination has been made by New York
State Courts regarding the legality of Executive Order
1-1985, the issue of who speaks tor Suftolk County will
remain unresolved. Accordingly, any action by the
Commission which results in the issuance of a low power
license prior to a judicial resolution of this dispute
would be a gross injustice to the legislature and resi-
dents of Suffolk County.

The Commission should be advised that, Mr. Ashare's
representations to the contrary, the County was not rep-
resented by counsel at the June 4th hearings since the
legal position advanced by Mr. Ashare does not consti-
tute the County's position. The County Executive's
unlawtul usurpation of powers reserved to the Legisla-
ture and his attempt to override the County's position
by executive fiat is a legal nullity and has denied the
County Legislature and the citizens of Suftolk County
due process,

I have reviewed the transcript of the proceedings
held by the Commission on June 4, which clearly demon-
strates the extent to which the County Executive is
systematically dismantling the County's legal case.

With regard to Mr. Ashare's attempt to withdraw the
County's legal position on NEPA, his representation to
the Commission on that issue is a nullity. Similarly,
Mr. Ashare's representations concerning the County's
participation in emergency planning are a nullity. To
the extent Mr. Ashare and Mr. Cohalan may have attempted
to settle, or have in fact settled, safety or security
issues, any such settlements are a legal nullity. Those
settlements were executed without consultation with the
experts retained by the County, MHB Technical Associ-
ates or the County's special counsel, Kirkpatrick &
Lockhart. In sum, Mr. Ashare's participation in the
oral argument itself is a nullity, since he is bound by
the County Charter and County Law to represent the
County, not the County Executive,

To proceed with the issuance of a low power license
in the face ot the County Executive's deliberate eftorts
to sabotage County policy and County government would be
a monumental aftro'.t to due process and common sense,
The issuance of any low power license will be challenged
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in the Courts on the merits, and any low power license
issued in the face of this governmental conflict would
be fatally tainted in that it would be based on a
misrepresentation of the County's position.

For the foregoing reasons, the petitioners urge the
Commission to suspend further consideration of the low
power license until the matter of the legality of the
County Executive's Executive Ordar has been determined
by the Courts ot New York State, In view of the urgency
of these matters, we fully expect a determination on the
merits of our litigation within a week or two. More-
over, since LILCO has stated that it will require
several weeks to prepare for low power operation, no
prejudice to any party will result pending the Court's
resolution of the critical governmental contliict which
we now face in Suffolk County.

Yours truly,

Stephen B, Latham

SBL:tf
Enclosures

cc: Docketing and Service (By Hand)
Low Power Service List }\qlocds)
Lawrence Lanpher, Esq. (Express mail)
Edwin J. Reis, Esq. (By Hand)
W. Taylor Reveley, IIl, Esq. (Express Mail)
Fabian Palomino, Esq. (By Hand)
Martin B. Ashare, Esq. (By Hand) (wie encls)
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‘t a Special Term, Part of the
Supreme Court of the State of New
York, held in and for the County of
Suffolk at /AW wrig v &

New York, on the 7, —day of June, 1985,

PRESENT

JACK £ CANRAVO

Justice

..... O------.-—----——----n‘---—----------—-x

In the Matter of the Application of

WAYNE PR0OSPICT, GREGORY J. BLASS, JOMX

J. FOLEY, STEVEN ENGLEBRIGHT, JAMES !OR3O,

JOSCPE ®I12Z9, PHILIP HOLAN, and SONDRA

BACHETY, NRDER 7O SHOW CAMUSE

Petitioners,

Index Yo. %8~ /0820

for a Judgment under Article 78 of the
Civil Practice Law and Rules

PETER F. COHALAN, County Executive
of the County of Suffolk,

lespondent.

M reading and filing the Petition of WAYNE PROSPéCT.
GREGORY J. BLASS, JOHN J. FOLEY, STEVEX CNGLEBRIGHT, JANES MORGO,
JOSEPE RIZZO, PHILIP NOLAN and SONDRA BACHITY, the Affidavit of
WAYNE PROSPECT, sworn to June 5, 1985, the Affirmation of IRVING
LIKE, ESQ., dated June 5, 1985, and the Exhibits annexed thereto,

I. LET the espondent show Cause before Hon.
)‘}' , Justice of this Court, at a Special Term, Part I of :

.irl " this Court, to be held at the Courthouse, Criffing Avenue, Riverhead,

- ——— o — i
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New York, on June 10, 1885 at 9:30 o'clock in the forenoon of
that day, or as soon thereafter as counsel may be heard, why
an order should not be made and judgment entered pursuant to

Civil Practice Law and Rules (CPLR) 87803 and CPLR 8§6301:

A. Annulling Executive Order 1-1985 issued

by Respondent on May 30, 1985,

B. Enjoining the Respondent, his attorneys,
agents, servants, employees and all persons
acting in concert with them including but
not limited to those of the Suffolk County
Planning Department, Suffolk County Police
Department and Suffolk County Attorney from taking
any action whatsoever to enforce, implement or carry
out the directions, policies or terms of Executive
Order 1-1985 issued by Respondent on 'lay 39, 1985

or any directive or instruction relating thereto;

©. Enjoining the respondent from assigning or ex-
pending any funds or resources in contravention of
Resolutions 262-1982, 456-1982 and 111-1983, or
directing any County personnel to review, test or
implement the LILCO plan or any Radiological Emergency
Response Plan (RERP), for the Shoreham nuclear plant
without first nresenting to the Suffolk County Legislatu

the need therefor and securing a resolution adopted




by the County Legislature and approved by the
County Executive in accordance with the provisions
of the Suffolk County Charter and applicable

statutes, local laws and regulations;

Enjoining the Respondent and the persons herein-
above described from modifying the policy and
legal position of Suffolk County in any Shoreham
related proceedings as established by the County
and its Special Counsel, Kirkpatrick and Lockhart,
Esqs., and the County nolicy as set forth in the
resolutions 262-1982, 456-1982 and 111-1983, and
from communicating to the Nuclear Regulatory
Commission (NRC), the Public Service Commission
(PSC), or to any federal or state judicial tribunal,
administrative agency, department of government or
official, either verbally or 1in writing direckly
or indirectly that such policy is other than is
described in said resolutions or that such County
policy has been changed from that of being opposed

to the operation of Shoreham;

Enjoining the Respondent from withdrawing the
County's opposition to the issuance by the NRC

to LILCO of a low power operating license for

Shoreham.
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The grounds for this application as more fully

set forth in the petition and affidavits and supporting legal

memorandum are that the Respondent has threatened to or is about

to carry out acts which usurp and destroy the powers of the

Suffolk County Legislature and violate:

Ilt.

affidavits that

The provisions of the Suffolk County Charter
concerning the distribution of the powers of

the County Executive and the County Legislature;

Resolutions, local laws and policy previously
adopted by the County lLegislature with
Respondent's avproval as County Executive

relating to the Shoreham nuclear plant;

The provisions of Article 2-B of the Executive Law
governing the powers of chief executive officers of

local nmolitical subdivisions; and

On the further ground that the Petitioners have
demanded a permanent injunction and said acts of
Respondent, if committed during the pendency of

this action, would ovroduce injury to the Petitioners,
the voters of Suffolk County, and the ratepayers of

LILCO's service area.

It appearing from the petition and the aforementioned

immediate and irreparable injury, loss or damage will



result to the Petitioners herein; it is

ORDERED, that service of this Order and the papers

upon which it is granted upon the Respondent on or before the

e*" day of June, 1985, shall be deemed sufficient notice; and

it is further

ORDERED, that pursuant to Civil Practice Law and Rules

(CPLR) 8§7804(e), a verified answer and supporting affidavits, if

any, together with Respondent’'s entire official file and record
with Respect to Executive Order 1-1985 and true copies of any and

all documents which will be offered in evidence by Respondent in

} support of Executive Order 1-1985 shall be served upon Petitioners
Loriof JT ey AENTS oV
ALLOrNEYS REmkater hew—da-doon, June /¢ , 1985.
s -
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF SUFFOLK

In the !latter of the Application of
WAYNE PROSPECT, GREGORY J. BLASS, JOHI
J. FOLEY, STEVEN ENGLEBRIGHT, JAMES lORGO,

JOSEPH RIZZO, PHRILIP NOLAN, and SONDRA VERIFIED
BACHETY, PETITION
Petitioners,
Index No.:

for a Judgment under Article 78 of the
Civil Practice Law and Rules

PETER F. COHALAN, County Executive
of the County of Suffolk,

Respondent .
TO THE SUPREME COURT OF THE STATE OF NEW YORK,
COUNTY OF SUFFOLK:
Petitioners, by REILLY, LIKE & SCHNEIDER, ESQS., and
LESTER B. LIPKIND, ESQ., their attorneys, complaining against the

Respondent, respectfully allege:

1. Petitioners are duly elected legislators of the
County Legislature of the County of Suffolk, taxmayers of the
County of Suffolk and ratepayers of the Long Island Lighting
Company, a New York electric and gas nublic service utility

corporation (LILCO).

2. Respondent is the duly elected County Executive

of the County of Suffolk.

- —— ..
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3. The County of Suffolk is governed by the Suffclk
County Charter ("Charter"), which establishes the County Executive
and County Legislature as co-equal branches of government, and,
entrusts to the County Legislature: (a) the determination of
county policies; (b) the nowers of local legislation and
appropriation; and (c) the exercise of such other functions
and powers as may De granted or assigned to it by such Charter

or by State or local law (Charter 88201, 202, 213).

4. Local laws and resolutions of the Suffolk County
Legislature may not be enacted except in accordance with the
proceedings and requirements prescribed in said Charter, and
shall require the affirmative vote of : a) not less than a
majority of the total membershin of the County Legislature; or
b) two-thirds of the total membership of the County Legislature
if prior to nassage, the County Executive certifies as to the

necessity of its immediate nassame. (Charter 85219-222).

5. No local law or resolution, other than a resolution
relating to procedure shall take effect until it has been approved
by the County Executive and after complying with the procedures

and requirements of the Charter. (Charter, 88222-223).

6. The County Executive is charged with the respon-
sibility of taking care that the laws and resolutions avbplicable to the
County and the powers and duties assigned to him by the Charter
as delegated to him by the County Legislature, are faithfully

executed and performed consistent with law. (Charter 68303, 304).

-2



7. Proceedings are presently pending before the
Nuclear Regulatory Commission (NRC) on the application by LILCO
for a license permitting it to operate an 820 mw nuclear power
electric generated facility on property located at Shoreham in

the Town of Brookhaven, County of Suffolk and State of New York.

8. 1In response to the accident which occurred
at the Three Mile Island nuclear facility (TMI) at Harrisburg
Pennsylvania in March, 1979, the Congress determined that no
nuclear plant should be licensed to operate unless an adequate
emergency plan could be drawn up and implemented for the area

surrounding the nuclear facility. (NRC Authorization Act of 1980).

9. The NRC in implementing the policy necessitated
by Congress, promulgated a number of regulations which included
the mandatory submission of an adequate radiological emergency
plan (RERP), by an applicant desirous of operating a nuclear
power plant. An operating license is issued only if the HRC
finds that there is a reasonable assurance that adequate protec-
tive measures can be taken to protect the area surrounding the
nuclear facility in the event of a radiological emergency.

(10 CFR 850.47(a)(1)(1984)).

10. On March 23, 19382, the Suffolk County Legislature
passed Resolution 262-1982 which was introduced, strongly supported,

and approved by the Respondent as County Executive on March 25, 1982,




authorizing the suffolk County Planning Department to vrepare a
County RERP in connection with the Shoreham operating licensing
proceedings, to serve the interests of safety, health and welfare
of the residents of Suffolk County (Exhibit 1). Said resolution

provided:

"RESOLVED, that said plan shall not be operable
and shall not be deemed adequate and capable of
being implemented until such time as it is

approved by the Suffolk County Legislature; and

RESOLVED, that only after said plan is approved
by the Suf folk County Legislature shall it be
submitted to the Federal Emergency lfanagement
Agency and the Nuclear Regulatory Commission
for purposes of any findings, determinations,
rulings, reviews, OT hearings by such Federal
agencies."

11. On lMay 18, 1982 the Suffolk County Legislature

passed Resolution 456-1982, introduced, strongly supported and

approved by the Respondent as County Executive on May 19, 1982,

establishing the RERP policy of the County of Suffolk (Exhibit

2). Said resolution provided:

"WHEREAS, Suffolk County's Emergency Planning

Task Force, composed of nationally recognized
experts drawn from a range of pertinent discinlines,
is now conducting a detailed planning effort in
order to attempt to develop a viable radiological
emergency plan for Suffolk County; and

WHEREAS, The Long Island Lighting Company, in an
unwarranted and arrogant act, has gone beyond its
powers as a private corporation in an attempt to
usurp the rightful powers of Suffolk County by sub-
mitting county planning resource material to the
New York State Disaster Preparedness Commission

for its approval as the official radiological
emergency response plan for suffolk County: and




WHEREAS, said planning resource material developed
in part by county personnel, is preliminary data
which in no way constitutes the Suffolk County
approved RADIOLOGICAL EMERGENCY RESPONSE PLAN

and will not in the future constitute such

County plan; and

WEEREAS, Suffolk County will submit its RADIOLOGICAL
EMERGENCY RESPONSE PLAN to the New York State Disaster
Preparedness Commission only when that plan has been
fully prepared and approved by Suffolk County and is
thereby integrated with the planning efforts of both
LILCO and New York State; therefore, be it

RESOLVED, that Suffolk County hereby established
the following Radiological Emergency Response
Planning Policy:

Suffolk County shall not assign funds or
personnel to test or implement any radio-
logical emergency response plan for the
Shoreham Nuclear Plant unless that plan
has been fully developed to the best of
the County's ability.

Suffolk County shall not assign funds or
personnel to test or implement any radio-
logical emergency response plan for the
Shoreham Nuclear Plant unless that plan

has been the subject of at least two public
hearings, one to be held in Riverhead and
one to be held in Hauppauge.

Suffolk County shall not assign funds or

personnel to test or implement any

radiological emergency response plan for

the Shoreham Nuclear Plant unless that

plan has been approved, after public hearings,

by the Suffolk County Legislature and the

County Executive."

12. The Planning Department, in accordance with the

legislative directive, submitted a RERP in December 1982. A number
of public hearings were held by the Legislature to consider the RERP

in January, 1983. The Suffolk County Legislature on February 17,

al

-




1983, adopted Resolution 111-1983, which was introduced, strongly
supported and approved by the Respondent County Executive on
February 22, 1983 (Exhibit 3), pursuant to which it was decided
not to approve, adopt or implement any RERP for Shoreham.

The reason given for this action was that...

"(Since) no local radiological emergency
response plan for a serious nuclear accident
at Shoreham will protect the health, welfare,
and safety of Suffolk County residents...the
County's radiological emergency planning
process is hereby terminated, and no local
radiological emergency plan for response to
an accident at the Shoreham plan shall be
adopted or implemented...

", ..(Since) ro radiological emergency plan

can protect the health, welfare and safety

of Suffolk County residents and, since no
radiological emergency plan shall be adonted
or implemented by Suffolk County, the County
Executive is hereby directed to assure that
actions taken by any other governmental agency

be it State or Federal, are consistent with the
decision mandated by this Resolution”.

13. The Governor of New York, after reviewing tﬁe
results of a study by the Marburger Commission, an independent
committee apoointed by the Governor to study the Shoreham
situation, announced that no RERP for Shoreham would be

adopted or implemented by the state.

14. Following the County's refusal to adopt a
RERP, LILCO, relying upon New York State Executive Law, Article
2-B (State and Local Natural and Man-Made Disaster Preparedness),
submitted its own plan to the NRC, designated as "The LILCO

Transition Plan" (PLAN).

L
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15. The LILCO Plan descrites in detail the actions
which LILCO proposes to take in the event of a radiological

emergency at the Shoreham facility.

16. Thereafter, the County of Suffolk, the State
of New York and the Town of Southampton commenced separate
declaratory judgment actions in the S“upreme Court, Suffolk
County against LILCO, seeking a declaration that LILCO does

not have the legal authority to carry out its Plan.

17. The Supreme Court of Suffolk County, in a
decision by Justice William R. Geiler, published in the New York
Law Journal, April 19, 1985, (Exhibit 4), concluded that LILCO's
plan constituted a usurpation by LILCO of governmental powers

and directed that judgment be entered in favor of the Petitioners.

18. The Court declared that Executive Law, Article
2-B, did not authorize LILCO, expressly or impliedly, to exercise
the State's police powers in ewmergency situations, but only

conferred these powers upon state and local govermnments.

19. Uvon information and belief, on May 30, 1985,
the Respondent signed and issued Executive Order 1-1985 (Exhibit 5),
whose intent and purported effect is to nullify Resolutions 262-1982,
456-1982 and 111-1983, and the provisions of the Charter distributing
powers between the County Legislature and County Executive, directing
County authorities to review and run a drill of LILCO's evacuation

plan incident thereto, and Respondent stated:

s




"I've dropped my opposition to the Plan

as long as the results of the drill are

positive".

20. The Resvondent's Executive Order 1-1985, is invalid
and a violation of the Charter and the resolutions settine forth the
policy and law of the County with regard to Shoreham and emergency
planning, adopted by the County Legislature with the approval and
concurrence of the Respondent as County Executive. Respondent's
actions usuro the functions of the County Legislature and breach
the principle of the separation of powers between the executive
and legislative branches embodied in the New York State Constitution,
the Municipal Home Rule Law and Charter. Respondent lacks any
ar“hority: a) to assign ary funds or direct any County authorities
or personnel to review, test or implement LILCO's plan, or any other
RERP; or b) to modify or drop the County's policy of oppositicn to
the licensing of the Shoreham plant for operation. PRespondent has
unilaterally arrogated to himself the power to determine the.

County's policy with regard to the operation of the Shoreham plant

in violation of the express will of the County Legislature. The

Respondent has vitiated the County's Shoreham policy and misrepresented

it to third parties including the NRC, the PSC and Federal and State

Courts in which Shoreham related proceedings are pending.

21. The Respondent's conduct and Executive Order #1-1985

constitute a violation of Article 2-B of the Executive Law in that:

a. Respondent seeks to imolement as a County RERP,

the LILCO Plan previously rejected by the County

o St e bl TN



and declared by the Supreme Court of
Suffolk County to be a usurpation of state

and local governmental power;

b. Respondent unilaterally undertakes to act
in a manner denounced by the Presiding Officer
of the Suffolk County Legislature as patently
illegal, and without the concurrence and approval

of the County Legislature; and

¢. Respondent acted without satisfying the
requirements of the provisions of Article 2-B
which are conditions precedent to the 2xercise
of the authority of the Chief Executive of any

political subdivision.

22. By reason of the foregoing, the acts of the
Respondent have caused irreparable injury to the Petitioners,
the people Petitioners represent as elected County Legislators,
the taxpayers of Suffolk County, and the over 800,000 ratepayers
of LILCO's service area, for which there is no adequate remedy

at law.

23. The injunctive relief requested by petitioners
is essential because of the Respondent's unilateral decision to
change the policy of the Suffolk County Government from one of

opposition to supporting operation of the Shoreham plant,




a. The County's policy of opposition to Shoreham

on safety grounds and its legal position regarding the impossibility
of any evacuation or RERP has been communicated to the NRC and the
PSC and federal and state courts whenever Shoreham-related issues
were under consideration. Executive Order 1-1985 is being mis-
represented in Shoreham-related proceedings by Respondent and

LILCO as a reversal of the County policy opposing operation of

Shoreham.

b. As evidenced by the annexed letter dated
May 31, 1985, to County Attorney Martin Bradley Ashare, Esq.
from Herbert H. Brown, Esq., the County's special counsel in
all the Shoreham proceedings (Ex. 6), the Respondent's
reversal of position concerning emergency planning for and :
opposition to Shoreham has a significant adverse impact on the [
positions taken by Suffolk County in various Shoreham related :

proceedings.

c. In the Shoreham operating license proceedings

pending before the NRC, LILCO has applied for a low nower test

license which, if granted, would permit LILCO to onerate Shoreham ,

at a power level causing it to become irrevocably radioactive.

d. Respondent has repeatedly stated publicly
and in formal presentations to the County Legislature, Sovernor
Cuomo's Shoreham Commission, the NRC, and federal and state courts,
that Shoreham should not one~ate because it is impossible to safely
evacuate or otherwise protect the public in the event of a serious

nuclear accident at the vlant. Respondent has further stated that



C

operation of Shoreham would imperil the well being of Suffolk

County's residents. By virtue of the decision of this Court

Ex. 4) declaring the LILCO plan illegal, and the findings and
-] & i)

conclusions of the NRC,

"The LILCO plan canpnot and will not be
implemented as required by regulations...

e L .

"From a practical standpoint the foregoing

findings leave LILCO without an implementable
comprehensive and effective Emergency Response

Plan for Shoreham"

(Atomic Safety and Licensing Board Partial

nitial Decision on Emergency Planning

Dated April 7 3o, Docket No. 50-322-0L-3, p. 426).

>

The unilateral decision of the Respondent to drop
opposition to Shoreham misrepresents and vitiates the policy and
legal position of ie County of Suffolk in all such judicial
and agency proceedings and, if allowed to be communicated
as the new policy of the County « Suffolk, increases the possibility
that the NRC will misperceive Suffolk County's policy as one of
support of Shoreham and issue a low power test license and ultimately
a full power operating license, thereby increasing the radiological

risk to the health and safety of the people of Long Island.

Unless immediate injunctive relief is granted,
the Respondent will effectively destroy the Suffolk County Charter
form of government and will become the unauthorized accomplice of

LILCO in putting the Shoreham plant into operation contrary to the duly

established policy and resolutions of the Suffolk County government .
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County Executive in accordance with the pro-
visions of the Suffolk County Charter and

applicable statutes, local laws and regulations;

Enjoining the Respondent and the persons herein-
above described from modifying the policy and

legal position of Suffolk County in any Shoreham
related proceedings as established by the County
and its Special Counsel, Kirkpatrick and Lockhart,
Esqs., and the County policy as set forth in the
resolutions 262-1982,456-1982 and 111-1983, and
from communicating to the luclear Regulatory
Commission (NRC) (he Public Service Commission
(PSC), or to any federal or state judicial tribunal,
administrative agency, department of government or
official, either verbally or in writing directly or
indirectly that such policy is other than is -
described in said resolutions or that such County
policy has been changed from that of being opposed

to the operation of Shoreham;

Enjoining the Respondent from withdrawing the
County's opposition to the issuance by the NRC
to LILCO of a low power operating license for

Shoreham.




For such other and further relief as the

Court deems prover, together with reasonable

attorneys fees and costs and disbursements

of this action.

REILLY, LIKE & SCHNEIDER
200 W. 'ain St., Box 218
Babylon, New York 11772
(516) 669-3000

LESTER B. LIPKIND, ESQ.
12 Grove Place
Babylon, New York 11702
(516) 669-3421

Dated
June 5, 1985
Babylon, New York




SUPRDUE COURT OF THE STATE OF NEW YORK
COUNTY OF SUFFOLK

in the llatter of the Application of

WAYNE PROSPECT, GREGORY J. BLASS, JOHN

J. FOLEY, STEVEN ENGLEBRIGHT, JAMES MORGO,
JOSEPH RI1ZZO, PHILIP NOLAN, and SONDRA

BACHETY,
AFFIDAVIT
Petitioners,
for a Judgment under Article 78 of the Index No.:

Civil Practice Law and Rules

PETER F. COHALAN, County Executive
of the County of Suffolk,

Respondent.

STATE OF NEW YORK )
)
COUNTY OF SUFFOLK )

WAYHE PROSPECT, bein~ duly sworn, deposes and
says:
1. I am a Suffolk County Legislator and one of

the petitioners named in the caption.

2. I submit this affidavit in support of the relief
requested in the within petition brought on by Order to Show Cause

pursuant to CPLR B87803 and 6301.

3. I am intimately familiar with the facts and

proceedings described in the Petition.



I and my colleagues on the Suffolk County Legislature
have joined in this proceeding in order to prevent Respondent from
destroying our Suffolk County Charter form of government guaranteed
to us by New York State Constitution, Article 9 81, and Municipal

Home Rule Law S10.

9. As detailed in the Petition, Respondent's Executive
Order 1-1985 violates County Resolutions 262-1982, 456-1982 and
111-1983, duly enacted with his approval and enthusiastic support,
and violates the Suffol¥ County Charter's provisions governing
the distribution of powers between the County Legislature and

County Executive, the establishment of County policy and expenditure

of funds

6 'hese resolutions codified the County policy and

practice on the subject of radiological emergency response planning

concerning the Shoreham nuclear plant, and determined that, as a

result of Suffolk County's unique island geography and limited
road capacity, it would be impossible to design an evacuation
plan that could be successfully implemented if there were a

nuclear accident at Shoreham.

Accordingly, it is Suffolk County's official
position, established through the lawful processes, required by
our Suifolk County Charter, that the Shoreham Nuclear Power Station
should not operate because the risk to the public health and safety

would be too great.




8. Consequently, pursuant to the enumerated County

Resolutions, all county departments and agencies have been pre-
cluded from planning, developing and participating in any radio-
logical emergency response plan for Shoreham, and the County
Executive, pursuant to such legislation, has been directed to
take all actions necessary to assure that actions taken by any
other governmental agency, be it state or federal, are consistent

with the positions of Suffolk County.

9. In addition, our adopted legislation explicitly
states that there can be nu radiological emergency response plan
for Shoreham unless such a plan is approved by the County Legis-

lature.

10. This Court has declared LILCO's plan to be
illegal as a private corporation's usurpation of state and local

governmental power (Exhibit 4 to Petition).

11. In view of the official position taken by the
Suffolk County government and New York State opposing operation
of Shoreham, the NRC's Atomic Safety and Licensing Board has
concluded that LILCO's plan cannot and will not be implemented
as required by regulation, and that LILCO lacks an implementable,
comprehensive and effective emergency response plan for Shoreham

(Petition, Pg. 11, para. d).
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12. The Respondent's Executive Order 1-1985 of May
30, 1985 now seeks to unilaterally and arbitrarily rescind all
County legislation on the subject of radiological emergency
response planning by directing Suffolk County's participation
in the LILCO emergency response plan for Shoreham and to change
Suffolk County's policy and position on Shoreham from opposition

to support.

13. ﬁeSpondent's action has provdked such widespread
public outrage at his cynical disregard of orderly democratic
governmental processes that Mr. Lou Howard, the Presiding Officer
of the Suffolk County Legislature and a supporter of Shoreham,
has denounced Respondent's Executive Order as patently illegal
and an inappropriate vehicle for accomplishing any change in the

County policy on Shoreham.

14. Respondent's contempt for the requirements 6f

the Suffolk County Charter is evidenced by the fact that a

Resolution had previously been introduced by Presiding Officer Howard

and laid on the table 2/13/85 (Intro Res, No. 1177-85) (Exhibit

7), which proposed repeal of Resolution Nos. 456-1982 and 111-1933,

and a change in the County's policy on Radiological Emergency
Response Planning so as to authorize a test of a County RERP
to be prepared in a specific manner. This resolution failed to

gain sufficient support to be voted on by the County Legislature.



15 [f Res) lent wished ) » County's
policy on Shoreham he had available to h e means of doing
so through supporting Mr. Howard's resolution or any variation

thereof.

16 . Instead, Respondent has attempted in an unprecedented
manner to circumvent the governmental pbrocesses prescribed by the
Charter and the express will of the County Legislature by issuing
Executive Order 1-1985 and then unil erall aking immediate steps
to reverse 1e County'’ T woreham pending Shoreham

related proceedings.

17. Respondent's condu: par: y injures the
County in the ost profoun ays imaegina First, by destroying
the fabric of Suff ¢ County's governmei igh nullification
of the legislative w ] xpressed after deliberate processe
prescribed by the Charter second, 11 ut his executive
usurpation of legislative function: ) shoreham case, whose¢
outcome, one way or another wil ritally affect the immediate and

long term health, safety and we -being of the people of Suffolk

County, and indeed, Long Island

18 One need not be for or against Shoreham to experience

revulsion at Respondent's executive lawlessness

19. The County Executive himself has testified that

"Shoreham should not operate, because it is impossible to safely




evacuate or otherwise protect the public in the event of a serious
nuclear accident at the plant. That fact alone means that the
operation of Shoreham would imperil the well-being of Suffolk
County's residents." (Statement of Suffolk County Executive

Peter F. Cohalan before Governor Cuomo's Shoreham Commission,

September 30, 1983, pg. 1).

20. The County Executive described the magnitude of
the peril earlier on February 16, 1983, in his statement to the
County Legislature concerning radiological preparedness. '"Radio-
logical emergency preparedness for Shoreham is the most significant
issue of public safely that this County government has faced. It
affects the health, safety and welfare of Suffolk's 1.3 million
citizens and the hundreds of thousands of visitors who annually
use our recreational facilities and shoreline. There is no competing
value, be it political, economic or otherwise, that could justify
our giving the public's safety any priority other than the very

highest" (Statement, p. 2).

21. On the following day, February 17, 1983, the
County Legislature adopted Resolution 111-1983, and it was approved
and ratified by Respondent on February 22, 1983 (Ex. 3).

22. On May 1, 1985, Herbert H. Brown, Esq., the
County's Special Counsel in the Shoreham related matters, sent a
status report on pending matters in which he pointed out that
Suffolk County, together with the State of New York, stood close




to complete victory (Ex. 8). FHe pointed out that the Shoreham
case was at a critical stage and described what County legal
resources were necessary to protect its interest in the various

pending judicial and administrative proceedings.

23. As late as May 7, 1985, Respondent stated:
"We have not publicly changed our position on Shoreham. We still
have two concerns, emergency planning and safety..." (Newsday,

May 31, 1985, p. 5).

24, On May 30, 1985, the Respondent suddenly, and
in complete contradiction to his publicly stated representations
announced he was dropping opposition to Shoreham and had issued

Executive Order 1-1985 to implement his reversal of position.

25. 1In doing so, he completely vitiated the gains

which the County achieved in such proceedings, and nisrepresénted

the County's established policy on Shoreham. LILCO lost no time
in capitalizing on Respondent's unilateral reversal of position.
On May 31, 1985 its counsel, Hunton & Williams, sent a letter

ecirculating the Executive Order and related media articles to various

officials (Ex. 9).

26. Whatever justification, if any, Respondent may
claim for his Executive Order and about face on Shoreham, and

whether one supports or opposes the operation of Shoreham, there




stification, legal
to arrogate to himself without
Legislature, his co-equal partner

Charter, unilateral policy-making with

The County's official policy and position on

Shoreham was arrived at over a long period of time with painstaking

and scrupulous adherence to the respective 1 y{ the executive
and legislative institutions tablished by ! *‘ter and in
2 )
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SUPREME COURT OF THE STATI OF NEW YORK

COUNTY OF SUFFOLK
---‘---------------— ------------------x

In the Matter of the Application of

WAYNE PROSPECT, GREGORY J. BLASS, JOHXN

J. FOLEY, STEVEN ENGLEBRIGHT, JAMES MORGO,

JOSEPH R1Z2Z0, PHILIP NOLAN and SONDRA

BACHETY, AFFIRMATION
Petitioners,

for a Judgment under Article 78 of Index Yo.:
the Civil Practice Law and Rules

PETER F. COHALAN, County Executive
of the County of Suffolk,

Respondent .
........................... RSN,

STATE OF NEW YORK, COUNTY OF SUFFOLK:

IRVING LIKE, an attorney duly admitted to practice in

the courts of the State of New York, affirms under venalties of

perjury:

1. I make this affirmation to stress the irropay.blc
injury petitioners and the people of Suffolk County will suffer if
this matter is not brought on for expedited judicial review with
immediate injunctive relief as requested in petitioners' Order to

Show Cause, submitted herein,

2. This proceeding draws its urgency not simply from
the County Executive's abuse of power and nullifiecation of the
Suffolk County Charter, but from the unique circumstances that

it happens to involve a eritical stage of the Shorebam nuclear




plant operating license hearings, and, therefore, if such abuse

is not immediately checked irreparable injury may result.

3. Whether one believes County policy should support
or oppose the opening of the Shoreham plant, no one disagrees the
County's policy should be properly fashioned so 'hat the health,
safety and economic well-being of its citizens will be protected

to the maximum extent possible,.

4. The irreparable injury consequences that will
follow if immediate, permanent injunctive relief are not
granted are detailed in the Affidavit of Stephen B. Latham, Esq.,
dated June 5 , 1985 submitted in the proceeding captioned, "In
the Matter of the Application of the TOWN OF SOUTHAMPTON, TOWN
OF EAST HAMPTON, TOWN OF SOUTHOLD, and TOWN OF RIVERHEAD,
Petitioners, for a Judgment under Article 78 of the Civil
Practice Law and Rules, PETER F., COHALAN, County Executive
of the County of Suffolk, Respondent"”., It is respectfully
requested that the matters stated in 'Mr. Latham's affidavit,
petition and papers submitted in such proceeding be deemed

incorporated herein.

5. The Nuclear Regulatory Commission is deliberating
at this very moment whether to issue a low power operating license

to LILCO,



6. Since the issuance of Executivy rder 1-1985,
the Respondent has been moving precipitously dismnantle the
County's nolicy and legal position in the NRC operating license

proceeding and all Shoreham relate proceedings. His acts have

included

A. The firing of Kirkpatrick & Lockhart, Esqgs

the law firm that has represented the County in the Shoreham
related proceedings, a move whose validit 1s questionable in

view of the illegality of Executive Order 1-1985,;

B. Respondent, « 'riday, ay 31, o, one
after the issuance of Executive

"signed a settlement with LILCO on the

security issues for back up diesel

generators, the larges obstacle to LILCO

getting a license to st the plant at up

= . o 1A
to o percent oower { .'.‘,,lf'('," 1)/',/.‘“',.()'

p. 3)

Prior to Executive Order 1-19285 the County's position had been

to prevent low power operation of Shoreham with LILCO's so-called
alternate AC power system ) D diesels and gas turbine), because
(i) this system is not safe, and (ii) it would be unlawful (and a
potential waste of more than $120 million) to permit low power
operation when it is foreseeable that Shoreham will never qualify
for a license to operate at full power (See Ex. 8 to the Petition,

pP. 2, para. 9).




C. In addition, the County has vigorously
opposed low power operation on various
additional grounds included under the
emergency planning circumstances existing

at Shoreham (See Ex. 8, pp. 6-8),

D. At the hearing before the NRC on June 4, 1985,
Martin Bradley Ashare, Esq., the County Attorney
made statements to the NRC which undermined
each of the County's policy and legal positions
articulated in Exhibit 8. A transcript of such
hearing will be presented to this Court on the

return date of the Petition.

7. The County Executive's Executive Order 1-1985 and
the actions he and the County Attorney have taken subsequently threaten
to destroy the County's position in the low power operating license
proceedings and in all the other Shoreham related proceedings and
matters described in Ex. 8, and is also contrary to the resolution
adopted by the County Legislature on November 27, 1984 in which it

expressed its opposition to low power licensing (Ex. 11).

8. If a low power license is issued to LILCO, the
Shoreham plant will become permanently radioactive, thereby
presenting a threat to the health and safety of the people of
Suffolk County. Low power operation, even if not followed

by commercial full power operation, will make infintely more



difficult and costly the decommissioning of the Shoreham plant

if operation is discontinued. For a description of the
decommissioning process and its financial implications, see
Ex. 10, John S. Ferguson, "Decommissioning A Nuclear Plant: The

Financial Implications", Management Accounting, 9/79.

9. The NRC hearings on the low power license
issue are now scheduled for June 11, 1985. If the NRC issues
a low power license to LILCO in the mistaken belief that Executive
Order 1-1985 is valid, or that the County Executive speaks for the
County government, or that the County's policy of opposition
to Shoreham's operation has been changed, the County will suffer
the irreparable injury described herein and in Nr. Latham's

affidavit.

10. It is hard to conceive of a more classic

case justifying immediate injunctive relief.

11. I gave notice pursuant to Sec. 670.3(iii) Rules
of the Appellate Division, Second Department, to the County Attorney,
Martin Bradley Ashare, Esq., at approximately 2:30 p.m. on June 5,
1985 by telephone, that this application for Article 78 relief and
temporary stay would be made in the Supreme Court, Hauppauge, before

Justice Jack J. Cannavo, at 9:30 a.m., June 6, 1985.



12 I informed Mr. Ashare that the application would
be joined in by the East End Townships, represented by Stephen B.
Latham, Esq., and that copies of the Petitions and supporting
papers in both proceedings would be available to be delivered to

him at 7:30 a.m. on June 6, 1985. We agreed to meet at the

Sea Coral Diner in Hauppauge at 7:30 a.m., at which time such

papers will be served upon Mr. Ashare,

Dated June 5, 1985
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I. INTRODUCTION

1. "Alea jacta est...the die is cast. Those were
Caesar's words as he crossed the Rubicon'". Thus spoke Respondent
County Executive Peter F. Cohalan in an interview with Newsday
following his signing of the Executive Order directing Suffolk
Police Commissioner De Witt Treder and Planning Commissioner Lee
Koppelman, to prepare for and assume command and control of an
evacuation drill based on a LILCO plan of evacuation previously
denounced by this Court as a private usurpation by LILCO of

governmental functions (Newsday, May 31, 1985, p. 5).

2. One would be hard put to select_a better metaphor
than the autocratic Roman Emperor Caeser to illuminate Resvondent's
illegal abuse of his powers as County Executive and flagrant dis-
regard of binding legislative resolutions enacted by the 8uf{plk
County Legislature with the initiative, strong support, concurrence

and approval of Respondent as County Executive.

3. Less than two months ago, this Court eloquently
instructed the Respondent and LILCO of the philosophy of our
founding fathers in creating our government - a) this is a
government of law and not of men or private corporations; b)
the powers of government are limited; c¢) government only enjoys
a fiduciary power entrusted to it by the community, and is,

therefore, accountable to the community (Cuomo v. Long Island

Lighting Company, New York Law Journal, April 19, 1985, Ex. 4 ,

: 'llnoxod to the complaint). Respondent's conduct mocks the



Court's admonition that this is a government of laws and not
men and breaches the fundamental constitutional principle of the

separation of powers.

I1. LIMITATIONS ON THE EXECUTIVE POWER

A. Historical Curbs on Abuse Of
The Executive Prerogative

4. This is not the first case in which a Court is
called upon to review the attempt by a governmental Executive
acting as if he were a latter day absolutist Stuart royal
monarch to use the Executive Order as a means of-exercising
power not granted to him as a means of contravening or evading

the legislative will.

5. As one of the nation's leading legal scholars
demonstrates in his review of the executive power, the courts

will not contenance executive lawlessness.

"Much of English constitutional history

has revolved around the effort to subject

the prerogative of the Crown to the law of

the land... In Stuart theory, the royal
prerogative meant nothing less than the inherent
power of the king to do whatever he thought
necessary for the good of the realm... The
extravagant pretentions of the Stuarts were,

of course, obliterated by two revolutions..."

"The Framers of the American constitution were
familiar both with the repudiation of the Stuart
claims to absolute prerogative and the more limited
prerogative which was conceded in the Crown after
the Act of settlement... Certainly, it was the
furthest things from their intentions to fashion




the executive which they were creating in accordance
with the claim for which Charles I lost his life and
James II his throne."

Bernard Schwartz, A Commentary on the Constitution of the United

States, The Powers of Government, Volume Two, The Powers of the

President, the MacMillan Company, 1963, pp. 56, 57.

B. Steel Seizure Case

6. The problem of executive prerogative or inherent
power, which has been invoked by the defendant in justification of
his executive order, was given a detailed consideration by the

United States Supreme Court in Youngstown Sheet & Tube Co. v.

Sawyer, 343 U.S. 579 (1952). President Truman issued an executive
order directing the Secretary of Commerce to seize and operate

the plants and facilities of the nation's steel industry. The
President had acted in order to head off a steel strike that was

to have begun the next day. The seizure, he declared, was nééessury
in order to ensure the continued availability of steel and national
defense and the economy which a steel stoppage would entail.
President Truman's action posed directly the question of executive
prerogative under Article II of the U.S. Constitution for he had
acted without any specific authorization, statutory or othervice.'
The Court, with a 6 man majority, held the steel seizure executive
order invalid. The Court rejected the notion of inherent power

in the President. The opinion of the Court delivered by Jultigo

Black was based upon the proposition that the President cannot




act without Congressional authority in an area where Congress
can clothe him with authority to act. In this case, since the
Congress could have permitted the seizure of private property

for public use, the President lacked the power to seize the steel
mills without statutory authorization. The President possesses
no inherent authority either as Chief Lxecutive or Commander in
Chief to take possession of private property in order to keep
labor disputes from stopping production:

"This is a job for the Nation's lawmakers".
343 U.S. at 587.

7. Justice Black's rejection of inherent authority
in the President to seize the steel industry was based on the
doctrine of the separation of powers. In the view of four other
majority justices, the Presidential seizure was incompatible with
the exvressed will of the Congress. The conflict between the
President's action and the Congressional will arose out of the
provision by the Congress in the Taft-Hartley Act of 1947 of a
fact-finding injunction procedure alternative to seizure, which
the President could have followed to deal with the threat of a
steel strike. Furthermore, at the time when the Taft-Hartley
Act was passed, the Congress specifically rejected a proposal
to empower the President to seize any plant, mine or facility
in which a threatened work stopoage would, in his judgment,
imperil the public health or security. Thus, the Congress, by
these Taft-Hartley Act provisions, had exercised its power in

opposition to the exercise of any executive seizure authority.




In short, Congress "has expressed its will to withhold this power

from the President as though it said so in so many words." 343

U.S. at 602. Thus, where Congress has laid down specific procedures
. to deal with the emergency confronting the President, he must follow

these procedures. 343 U.S. at 662.

C. Principles Applicable To Exercise
Of Executive Power

8. The Steel Seizure case stands for the propositions
that:
a. There is no inherent executive prerogative
which is independent of a constitutional

or statutory source.

b. Executive prerogative is subordinate to
statutory or constitutional law and may
not be exercised in a manuer incompatible’
with the constitution or the legislative

el -si will.

c. Executive prerogative does not include

law making power.

d. Executive prerogative is subject to

judicial review.




9. Since the constitution is based on the principle

of separation of powers, it is beyond dispute that the executive
power may not be exercised so as to usurp or encroach upon the

functions of the legislative branch.

A. The principles of separation of powers and that
the Executive may not thrcugh an executive order invade the legis-
lative sphere, are well-established as the pattern of government

in New York State. 1In Matter of Gottlieb v. Duryea, 38 A.D.2d

634, 635, 326 N.Y.S.2d 889, the Court stated:

"The fundamental constitutional principle

of the separation of powers among the three depart-
ments of government is included by implication in
the pattern of government adopted by the State of
New York..., it being a basic part of the organic
law that each department should be free from inter-
ference in the discharge of its own functions and
peculiar duties, by either of the others..."

B. In County of Oneida v. Berle, 49 N.Y.2d 515, 523,

427 NYS2d 407, 412, the Court of Appeals reaffirmed that the laws
and policies of the State are established by the lawmaking powers,
not by officers acting solely on their own ideas of sound puﬁlic
policy, however excellent such ideas may be, and that however
laudable its goals, the executive branch may not override enactments
which have emerged from the lawmaking vrocess. On the contrary, the
executive branch is required to implement policy declarations of the
Legislature until vetoed or judicially invalidated.

C. In Rapp v. Carey, 44 N.Y.2d 157, 404 N.Y.S.2d, 565,
375 N.E.2d 745, the Court of Appeals was faced with a situation of
a Governor invading the legislative domain through the device of

an executive order. In that case, former Governor Carey issued

-8~



an executive order which required the annual filing of financial

disclosure statements by certain State employees, prohibited service

in political party office, and regulated outside activity and
employment. The purpose of the order, ie., promoting ethics in
government was, laudable. The scheme itself was reasonable, and if
enacted by the Legislature could have been upheld. The problem
was that the Legislature had not so acted and through the executive
order the Governor was invading the legislative sphere. In the

majority opinion, former Chief Judge Breitel instructed:

"There are...limits to the breadth of
executive power. The State Constitution
provides for a distribution of powers among the
three branches of government... This distribution
avoids excessive concentration of power in any
one branch or in any one person. Where power
is delegated to one person, the power is always
guided and limited by standards. In fact, even
the Legislature is powerless to delegate the
legislative function unless it provides adequate
standards... Without such standards there is no
government of law, but only government by men
left to set their own standards, with resultant
authoritarian possibilities" (Ra v. Carey, 44 .
NY2d 157, supra, 162, 404 NYS2d , 375 NE 2d 745.)

"The crux of the case is the principle that
the Governor has only those powers delegated to
him by the Constitution and the statutes", (supra,
166, 404 NYS2d 565 375 N.E.2d 745).

"Under our system of distribution of powers
with checks and balances, the purposes of the
executive order however desirable, may be achieved
only through proper means. No single branch of
government may assume a power, especially if assump-
tion of that power might erode the genius of that
system. The erosion need not be great. 'Rather
should we be alive to the imperceptible but
gradual increase in the assumption of power
properly belonging to another department" (supra
167, 404 NYS2d 365, 375 N.E.2d 745).
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In its recent opinion in Subcontractors Trade Ass'n

v. Koch, 62 N.Y.S.2d 422, 477 N.Y.S8.2d, 120, 123, 124 (1984), the
Court of Appeals held that an executive order and its implementing
rules and regulations which mandated a share of construction contracts
awarded by the City be given to locally based enterprises was beyond the
Mayor's functions and general charter-conferred rowers and constituted
an unlawful usurpation of the legislative function.

The Court said:

"We note, however, that the general power
to enter into contracts which is bestowed upon
the executive branch of government ordinarily
cannot serve as a basis for creating a remedial
plan for which the executive never received a
grant of legislative power..."

"Plaintiffs do not challenge these general
powers but, rather, assert that what the Mayor
did by way of Executive Order No. 53 goes well
beyond his executive powers and actually creates,
without having been granted authority to do so, a
program at odds with existing legislative policy.
We agree. In two similar cases, Matter of
Fullilove v. Beame, 48 N.Y.2d 376, 423 N.Y.S.2d -
144, 398 N.E.2d 765, supra and Matter of Broidrick
v. Lindsay, 39 N.Y.2d 641, 385 N.Y.S.2d .
N.E.2d 5§§, supra, we struck down executive action
which went beyond enforcement of legislative enact-
ments by prescribing remedial devices not embraced by
stated legislative policy. In those cases, the
Executive Orders promulgated purported to enforce
legislative enactments prohibiting discrimination
in employment. However, because the executives
lacked a grant of legislative authority to adopt
affirmative action plans, the orders requiring
affirmative action were declared invalid. The
same result must follow in this case..."

"However de¢-irable the ostensible purpose
may be, there is simply no legislative authority
permitting the Mayor to unilaterally initiate this
type of program or the means for effectuating it.
In the absence of such specific authority,the executive
action must be deemed an unlawful usurpation of the
legislative function."”

-Ta-




10. If the enumerated limitations on executive
prerogative have cut down the royal Stuartist doctrines and bind
the great and powerful Presidents and Governors of the United States,
they should apply without question to the powers of a lesser chief

executive officer, such as the Respondent.

D. The Invalidity of the
Respondent's Executive Order

11. Judged by these principles, the court must

invalidate and annul Respondent's Executive Order.

12. First, there is no inherent power in the Respondent
to issue an Executive Order nullifying the Charter simply because he
is the chief executive officer of the County. The Charter clearly sets
forth the boundaries separating the powers of the County Executive
and County Legislature. Respondent transgressed thesc lines and
breached the principle of separation of powers which is imbedded
therein.

13. Second, Respondent's Executive Order conflicts
with and violates the binding legislative resolutions specifically
prohibiting him from doing what he attempts to do in his Executive
Order. The analogy to the Steel Seizure case is clear. In that
case, Congress forbade the President from seizing the stcel mills
and provided an alternative procedure for dealing with the subject.
Thus, the Court ruled the President's executive order seizure to be

incompatible with the Congressional will. Here, the County




Legislature specificailly prohibited the County Executive from
participating in any RERP and, specifically rejected LILCO's
plan. Thus, Respondent's Executive Order is clearly incompatible

with and designed tc thwart the legislative will.

E. The Inapplicability of Article 2-B
of the Executive Law

14. Third, the Respondent's invocation of Article 2-B
of the Executive Law, as the fount of his unilateral authority is
sham, and a cynical disregard of the decision of this Court in
which it held that the vower to carry out RERP activities are
governmental and have been solely conferred upon the State and
its political subdivi ions. By the terms "governmental", and
"political subdivisiong", the Court clearly meant not the County
Executive alone, but the government of Suffolk County, to wit,
the county executive and the county legislature, acting together

in accordance with the requirements of the Suffolk County Chirter.

15. A reading of the provisions of Article 2-B,
Executive Law bears out this interpretation and refutes the
Respondent's claim that they empower him to disregard the

County Legislature's resolutions on the subject of Shoreham.

16. Contrary to Respondent's assertion in his
Executive Order, Article 2-B does not authorize the actions the

Respondent directed to be taken in his Executive Order. Article

-




2-B, 820 provides in relevant part:

"§20. Natural and man-made disasters; policy; definitions
1. It shall be the policy of the state that:

a. 1local government and emergency service organizations
continue their essential role as the first line of defense
in times of disaster, and that the State provide appropriate
Supportive services to the extent necessary:

b. 1local chief executives take an active and personal
role in the development and implementation of disaster
Preparedness programs and be vested with authority and
responsibility in order to insure the success of such
programs;

€. state and local natural disaster and energency
response functions be coordirated in order to bring
the fullest protection and benetit to the people;

d. state resources be organized and prepared for
immediate effective response to disasters which are
beyond the capability of local governments and emergency
service organizations: and

€. state and local nlans. organizational arrangements,
and response Capapility required to execute the provisions
of this article shall at all times be the most effective
that current circumstances and existing resources allow.
2. As used in this article, the following terms shall
have the following meanings: .

a. "disaster'" means Occurrence or imminent threat

of wide spread or severe damage, injury, or loss

of life or property resulting from any natural or
man-made causes, including, but not limited to,

fire, flood, earthquake, hurricane, tornado, high
water, landslide, mudslide, wind, storm, wave action,
volcanic activity, epidemic, air contamination, blight,
drought , infestation, explosion, radiological accident
or water contamination....

C. "municipality" means a public corporation as
defined in subdivision one of section sixty-six

of the general construction law and g special district
as defined in subdivision sixteen of section one
hundred two of the real property tax law."




17. Respondent relies on 820.1b as empowering him
to disregard the prior duly enacted resolutions of the County
lLegislature. However, no such authority is granted him. 8§20.1b
simply states the policy that local chief executives should take
an active role in the development of disaster preparedness programs
to "be vested with authority and responsibility in order to insure
the success of such programs".* This section does not repeal or do away
with the provisions of the Suffolk County Charter which define the
respective authority and responsibility of the county executive and
county legislature. Respondent, as County Executive, is vested only
with such authority and responsibility with regard to disaster
preparedness associated with Shoreham as have been given him by
the County Legislature in the enumerated resolutions (Ex.'s

1, 2 and 3).

18. These resolutions accomplished precisely what
Article 2-B requires be done by local government. They established
the policy of the County of Suffolk after careful deliberation in
which the Respondent County Executive actively participated, to wit,
that evacuation was impossible, and that no RERP was possible, and
that none should be develoved. The State of New York concurred
with the County's conclusions and policy. In short, no Shoreham

disaster preparedness program should be undertaken because none

could be developed.

* The policy statement contained in 820.1b must be read together
with the specific provisions of 8823 and 24 with regard to development
and implementation of disaster prevaredness orograms. Furthermore, a
local chief executive officer lacks any authority to declare an
emergency in a radiological situation, but must request the governor
to do so. (824.1) The governor alone has the authority to make

such declaration. (828)
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823.6 - all plans for disaster preparedness
developed by local governments shall
be submitted to the mmission

§23.b(15) ~ procedures under which the County
or other political subdivision
will be used in the event of a disaster

§23.b(17) - continued operation of governments
of pvolitical subdivisions

F. The Respondent's Executive Order Cannot
be Justified as a Local Emergency Order

22. 824 empowers the Chief Executive of a county to
promulgate local emergency orders notwithstanding any inconsistent
prbvision of law under certain defined circumstances. These are:

First, there must be an event of disaster,

rioting, catastrophe or similar emergency with

the territorial limits of the County; or

Second, the Chief Executive must have a reasonable
aporehension of immediate danger thereof; and

Third, the Chief Executive must make a finding that
the public safety is imperiled thereby.

If these conditions are satisfied, he may proclaim a local state of
emergency within such county and following such proclamation and
during the continuance of such local state of emergency, he may pro-
mulgate local emergency orders to protect life and property or to

bring the emergency situation under control.

23. There is clearly no basis for treating Respondent's

Executive Order as a local emergency order because the requirements

no such unilateral power if the emergency is not radiological. 824.1.
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G. Defendant Has no Authority on the Basis
of Article 2-B to use Local Governmental
Resources as Directed in his Executive Order

24. Upon the threat or occurrence of a disaster,
§25 authorizes the chief executive to use the personnel and
other resources of his political subdivision in such manner
as may be necessury or appropriate to cope with the disaster

or any emergency resulting therefrom.

25. Again, in the instant case, there being no
threat or occurrence of a disaster present, the Respondent
derives no authority from Article 2-B to issue his Executive
Order directing County personnel to take action prohibited by
the enumerated resolutions, and, in any event, he has no such

unilateral power if the disaster is radiological.

I11. STANDARDS FOR GRANTING PRELIMINARY
INJUNCTION SATISFIED

26. 1In order to be entitled to a preliminary injunction,
the moving party must demonstrate (1) a likelihood of success on
the merits, (2) irreparable injury to him if the relief is not
granted, and (3) a balancing of the equities in his favor (see

Nassau Roofing & Sheet Metal Co. v. Facilities Dev. Corpn., 70

A.D.2d 1021, 1022, 418 N.Y. S2d 216, app. dsmd. 48 N.Y.2d 654,

396 N.E.2d 490; Picotte Realty v. Gallery of Homes, 66 A.D.2d 278,

412 N.Y.S.2d 47).
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27. Petitioners satisfy these standards. Respondent's
ultra vires Executive Order and his breach and attempted nullification
of the Charter and duly enacted resolutions of the County Legislature

make it likely that petitioners will succeed on the merits.

28. Respondent has compromised the County's govern-

mental institutions by his attempt to nullify the County Legislature's

powers and thereby caused injury to the democratic process.

: 29. Respondent has also unilaterally misrepresented,
changed and vitiated the established policy of the County opposing

g the operation of the Shoreham plant in violation of the established

law and policy of Suffolk County, thereby increasing the risk to

the health and safety of the people of Long Island.

F 30. The balance of equities favor petitioners here.
There is no redeeming consideration which justifies Respondent's
naked usurvation of power. Nor is there any possible equity which
justifies Respondent in misreoresenting, vitiating and arrogating

to himself the determination of the County's policy with regard

W P

a to Shoreham.
]

s
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CONCLUSION

Once again, this Court is asked to review and provide
a remedy for an abuse of power. When LILCO attempted as a
private corporation to usurp governmental power this Court had
no hesitation in striking down the act of hubris. Now we have
a County Executive seeking to circumvent the will of the
County Legislature and to arrogate to himself in the fashion
of autocratic rulers the determination of the County policy
with regard to the operation of the Shoreham plant - a matter
of profound concern to the people of Long Island and which
will irrevocably affect their future well being. The Court
should now strike down Respondent's act of executive lawlessness
which threatens the integrity of Suffolk County's governmental

institutions and grant the relief requested by Petitioners.

Resp 1ly submitted,

RELELY, LIKZ & SCHNEID
200 W. Maif St., Box 218
Babylon, New York 11702

(516) 669-3000

LESTER B. LIPKIND

12 Grove Place

Babylon, New York 11702
(516) 669-3421

Dated: June 5, 1985
Babylon, New York
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF SUFFOLK

In the Matter of the Application of
THE TOWN OF SOUTHAMPTON, THE TOWN
OF EAST HAMPTON, THE TOWN OF
SOUTHOLD, and THE TOWN OF RIVERHEAD,
Petitioners, VERIFIED
PETITION
for a Judgment under Article 78 of

the Civil Practice Law and Rules
Index No. &5-10520

PETER F. COHALAN, County Execu-
tive of the County of Suffolk,
Respondent..

TO THE SUPREME COURT OF THE STATE OF NEW YORK,
COUNTY OF SUFFOLK

The Petition of the Town of Southampton, et., al,
respectfully shows:

1. Petitioners ask this Court to annul Executive
Order 1-198%, issued by respondent on May 30, 1985 and
attached hereto as Exhibit 1, as a) in violation of
Suffolk County Resnlutions 262-1982, 456-1982 and
111-1983 (attached hereto as Exhibits 2, 3 and 4
respectively): b) Articles II and II1 (Sections 202,
213, 219, 223 and 303 of the Suffolk County Charter
(hereinafter "Charter"), c) §153 of the County Law; d)
§23 of the Executive Law (Article 2-B); and e) as in
excess of respondent's jurisdiction under Article IX §2

of the Constitution of the State of New York.



Petitioners further ask this Court to enjoin respondent
and his agents from taking any action or expending any
County resources in contravention of the aforesaid
Resolutions, as set forth in the Order to Show Cause,

2. Petitioner TOWN OF SOUTHAMPTON is a municipal
corporation duly established under the Laws of the State
of New York. It was formed for the purpose of
exercising such powers of local government in the
administration of public affairs as have been or may be
conferred upon it by the Constitution and Laws of the
State of New York, including the exercise of the police
power to protect the lives, health and safety of its
citizens. The Town of Southampton consists of
approximately 123 square miles on what is known as the
"South Fork"™ of Long Island, which is, at its narrowest
point, ahout 3/4 of a mile in width, The Town has a
year-round population of approximately 45,000 people.
During a period between May and September each year, the
population of Southampton approaches 100,000 people and
many more visit the Town on a daily basis as
"transients",

3. Petitioner TOWN OF EAST HAMPTON is a municipal

corporation duly established under the lLaws of the State

of New York. It was formed for the purpose of




exercising such powers of local government in the
administration of public affairs as have been or may be
conferred upon it by the Constitution and Laws of the
State of New York, including the exercise of the police
power to protect the lives, health and safety of its
citizens., The Town of Fast Hampton consists of
approximately 64 square miles and has a year-round
population of approximately 15,000 people, MNuring a
period between May and September each year, the
population of East Hampton approaches 60,000 people and
many more visit the Town on a daily basis as
"transients®,

4. Petitioner TOWN OF SOUTHOLD is a municipal
corporation duly established under the Laws of the State
of New York. It was formed for the purpose of
exercising such powers of local government in the
administration of public affairs as have been or may be
conferred upon it by the Constitution and Laws of the
State of New York, including the exercise of the police
power to protect the lives, health and safety of its
citizens, The Town of Southold consists of
approximately 69 square miles and has a year-round

population of approximately 19,500 people. DNDuring a



period between May and September each year, the
population of Southold approaches 40,000 people and many
more visit the Town on a daily basis as "transients”.

5, Petitioner TOWN OF RIVERHFAD is a municipal
corporation duly established under the Laws of the State
of New York, It was formed for the purpose of
exercising such powers of local government in the
administration of public affairs as have been or may he
conferred upon it by the Constitution and Laws of the
State of New York, including the exercise of the police
power to protect the lives, health and safety of its
citizens, The Town of Riverhead consists of approxi-
mately 78 square miles and has a year-round population
of approximately 23,000 people. It is the western most
Town on the north fork of Long Island and the LILCO
property upon which the Shoreham plant is located is
adjacent to the western boundary of the Town of
Riverhead, DNuring a period between May and September
each year, the population of Riverhead approaches 45,000
people and many more visit the Town on a daily basis as
"transients",

6. Petitioners are four of the ten Towns located

within the County of Suffolk. Proceedings are presently




pending before the Nuclear Regulatory Commission (NRC)
on the application by the Long Island Lighting Company
(LILCO), a New York electric and gas public service
corporation utility, for a license permitting it to
operate an 820 mw nuclear power electric generating
facility on property located at Shoreham in the Town of

Rrookhaven, County of Suffolk and State of New York.

LILCO has applied for a low power license which, if

granted, would permit LILCO to operate Shoreham causing
it to become irrevocably radioactive and contaminated.
Portions of Southampton and Riverhead are located within
10 miles of the Shoreham nuclear power plant
("Shoreham"),

5. A significant portion of Petitioners' land area
and of their population is located within the emergency
planning area considered and evaluated by Suffolk County
as set forth in Exhibit 4, By the lawful adoption of
Exhibit 4, the County of Suffolk has determined that the
health, safety and welfare of Southampton residents
could not be protected in the event of a serious
accident at Shoreham and that petitioners' residents

could not he safely evacuated in the event of such an




ccident (see Exhibit 4),

6. Respondent Peter F. Cohalan is the duly elected
County Executive of the County of Suffolk,

7. On March 23, 1982, the Suffolk County
Legislature passed a resolution which was approved by
the respondent as County Executive on March 25, 1982,
authorizing the Suffolk County Planning Department to
prepare a County Radiological Emergency Response Plan
("RERP") in connection with the Shoreham operating
licensing proceedings, to serve the interests of safety,
health and welfare of the residents of Suffolk County
(Resolution 262-82, a copy of which is annexed hereto
and made part hereof as FExhibit 2). Said resolution
provided:

*RESOLVED, that said plan shall not be
operable and shall not be deemed ade-
quate and capable of being implemented
until such time as it is approved by the
Suffolk County Legislature; and
RESOLVED, that only after said plan is
approved by the Suffolk County Legis-
lature shall it e submitted to the
Federal Emergenc, Management Agency and
the Nuclear Regulatory Commission for
purposes of any findings, determinations,
rulings, reviews or hearings by such

Federal agencies."

8. On May 18, 1982 the Suffolk County Legislature




passed a resolution approved by the respondent as County
Executive on May 19, 1982 establishing the RERP policy
of the County of Suffolk. (Resolution 456-82, a copy of
which is annexed hereto and made part hereof as Exhibit
3.) Said resolution approved:

"WHEREAS, Suffolk County's Emergency
Planning Task Force, composed of nation-
ally recognized experts drawn from a

range of pertinent disciplines is now con-
ducting a detailed planning effort in
order to attempt to develop a viable
radiological emergency plan for Suffolk
County; and

WHEREAS, The Long Island Lighting Com-
pany, in an unwarranted and arrogant act,
has gone beyond its powers as a private
corporation in an attempt to usurp the
rightful powers of Suffolk County by sub-
mitting county planning resource material
to the New York State Disaster Prepared-
ness Commission for its approval as the
official radiological emergency response
plan for Suffolk County; and

WHEREAS, said planning resource material
developed in part by county personnel, is
preliminary data which in no way cconstitutes
the Suffolk County approved RADIOLOGICAL
EMERGENCY RESPONSE PLAN and will not in

the future constitute such County plan; and

WHEREAS, Suffolk County will submit its
RADIOLOGICAL EMERGENCY RESPONSE PLAN to
the New York State Disaster Preparedness
Commission only when that plan has been
fully prepared ar’ “pgroved by Suffolk
County and is t' s Yy integrated with
the planninc ' . 3 of both LILCO and
New York St .+ ~efore, be it



RESOLVED, that Suffolk County hereby
established the following Radiological
Emergency Response Planning Policy:

Suffolk County shall not assign funds

or personnel to test or implement any
radiological emergency response plan

for the Shoreham Nuclear Power Plant
unless that plan has been fully developed
to the best of the County's ability.

Suffolk County shall not assign funds or
personnel to test or implement any radio-
logical emergency response plan for the
Shoreham Nuclear Plant unless that plan
has been the subject of at least two
public hearings, one to be held in River-
head and one to be held in Hauppauge.

Suffolk County shall not assign funds or
personnel to test or implement any radio-
logical emergency response plan for the
Shoréhan Nuc?ear Plant unless that plan
has been approved, after public hearings,
by the Suffolk County Legislature and

the County Executive.® (emphasis added)

9, The County Planning Department, in accordance
with the legislative directive, submitted a RERP in
December 1982, A number of public hearings were held by
the County Legislature to consider the RERP in January,
1983, The Suffolk County Legislature on February 17,
1983, adopted a resolution, which was approved by the
respondent County Executive on February 22, 1983, a copy
of which is annexed hereto and made part hereof as
Exhibit 4, pursuant to which it was decided not to
approve, adopt or implement any RERP for Shoreham. The

reason given for this action was that:



*[Since] no local radiological emergency
response plan for a serious nuclear acci-
dent at Shoreham will protect the health,
welfare, and safety of Suffolk County resi-
dents . . . the County's radiological emer-
gency planning process is hereby terminated,
and no local radiological emergency plan for
response to an accident at the Shoreham plan
shall be adopted or implemented . . .

« « « [Since] no radiological emergency plan
can protect the health, welfare and safety

of Suffolk County residents and, since no
radiological emergenc lan shall be adopted
or ing%gnented'bx SUfiogk Countx the County
Executive ereby directed to assure that
actions taken by any other:govern-ental
agency be it State or Pederal, are consistent
with the decision -andated'q¥ this resolu-

tion® (Resolution 111-1983), (emphasis
added)

10. The Governor of New York, after reviewing the
results nf a study by the Marburger Commission, an
independent committee appointed by the Governor to study
the Shoreham situation, announced that no RERP for
Shoreham would be adopted or implemented by the State,

11. Following the County's refusal to adopt a
RERP, LILCO, purportedly relying upon New York State
Executive Law, Article 2-B (State and Local Natural and
Man-Made Disaster Preparedness), submitted its own plan
to the NRC, designated as "The LILCO Transition Plan®
The LILCO Plan describes in detail the actions which

LILCO proposes to take in the event of a radinlogical

emergency at the Shoreham facility.




12. Thereafter, the County of Suffolk, the State
of New York, and the Town of Southampton commenced
separate declaratory judgment actions in the Supreme
Court, Suffolk County against LILCO, seeking a
declaration that LILCO does not have the legal authority
to carry out its Plan.

13. On February 20, 1985, the Supreme Court of
Suffolk County, in a decision by Justice William R.
Geiler, a copy of which is annexed hereto as Exhibit 5,
concluded that LILCO's plan constituted a usurpation hy
LILCO of governmental powers and directed that judgment
be entered in favor of the plaintiffs in that action.

14, On April 17, 1985, the Atomic Safety and
Licensing Board ("Licensing Board") of the Nuclear
Regulatory Commission ("NRC") which had held extensive
hearings on LILCO's Transition Plan determined that
LILCO did not have the legal authority to implement its

Plan and that, accordingly, LILCO d4id not have an

implementable, comprehensive and effective emergency

response plan for Shoreham.
15. The legal and practical effect of Judge
Geiler's decision and the Board's Partial Initial

Decision was to unequivocably unhold and endorse the




police power responsibilities and determinations of
Suffolk County as set forth in Exhibits 2, 3 and 4.

16. On May 30, 1985, defendant signed and issued
Executive Order 1-1985 (Exhibit 1) which, inter alia,
purported to commit “"whatever resources of the
government nf the County of Suffolk are necessary" to
review and evaluate the LILCO Transition Plan; to
conduct a "test and exercise" of that Plan; and to
direct County officials to "assume the function of
command and control with implementation of the police
powers of the County of Suffolk over the conduct of :ild
test and exercise”.

17. As exemplified by Exhibit 6 attached hereto,
upon information and belief, Executive Order 1-1985 has
been distributed to virtually all federal officials and
agencies presently involved in proceedings concerning
the issuance of a low power license for Shoreham and a
subsequent full power license.

18, Upon information and belief, Executive Order
1-1985 is being represented to these officials and
agencies, as a new County policy on emergency planning.
Upon :nformation and helief, these representations have

been and are being made by respondent and his agents as
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well as by LILCO.

AS AND FOR A FIRST CLAIM FOR RELIEF

19. The issuance of Executive Order 1-1985, and
the resulting actions and expenditures by County
officials, which it has caused and will immediately
cause to take place, are in clear violation of the
County Resolutions attached as Exhibits 2, 3 and 4.
On the basis of the foregoing, Executive Order 1-1985
must be rescinded, annulled and set aside,

AS AND FOR A SECOND CLAIM FOR RELIEF

20. The Suffolk County Charter clearly delineates
the line of authority between the County Legislature and
the County Executive, The Suffolk County Charter
entrusts to the County Legislature: (a) the
determination of Cnunty policies; (bh) the powers of
local legislation and appropriation and (c) the exercise
of such other functions and powers as may be granted or
assigned to it by such Charter or by State or local law
(Charter §§201, 202, 213).

2l1. Local laws and resolutions of the Suffolk
County Legislature may not be enacted except in

accordance with the procedures and requirements

prescribed in said Charter, and require the affirmative




vote of: (a) not less than a2 majority of the total

membership of the County Legislature; or (b) two-thirds

of the total membership of the County Legislature if,
prior to passage, the County Executive certifies as to
the necessity of its immediate passage. (Charter
§§219-222).

22. No local law or resolution, other than a
resolution relating to procedure, may take effect until
it has been approved by the County Executive and there
has been compliance with the procedures and requirements
of the Charter. (Charter §§222-223),

23, Respondent Cohalan is charged with the
responsibility of taking care that the laws applicable
to the County and the powers and duties assigned to him
by the Charter or delegated to him by the County
Legislature, are faithfully executed and performed
consistent with law, (Charter §§303, 304).

24, FExhibits 2, 3 and 4 clearly set forth the law
of Suffolk County with regard to emergency planning for
Shoreham. Respondent's obligation under the County
Charter [§303(d)] is to:

take care that the laws applicable
to the county and that local laws and

resolutions of the county are faithfully
executed, (emphasis added)




25. On the basis of the foregoing, Executive Order
1-1985 must be rescinded, annulled and set aside.

AS AND FOR A THIRD CLAIM FOR RELIEF

26, As provided by County Law §153, local laws and
resolutions are legislative enactments., Resolutions are
effective when adopted, and only the County Legislature
has the power to amend, repeal or supersede a resolu-
tion after its adoption,

27. Executive Order 1-1985 purports to supersede
and annul the County policy and legislation as set forth
forth in Exhibits 2, 3 and 4. !pon information and
belief, Fxecutive Order 1-1985 was promulgated and
issued by respondent by executive fiat, without
legislation duly enacted by the County Legislature, in
violation of County Law §153,

28, On the basis of the foregoing, Executive Order
1-1985 must be rescinded, annulled and set aside.

AS AND FOR A FOURTH CLAIM FOR RELIEF

29, Respondent Cohalan bases his jurisdiction for
issuing Executive Order 1-1985 on the “"power vested in
me under Article 2-R of the New York State Executive Law
« « « " (See Exhibit 1),

30, Although Respondent Cnhalan does not reference

eide



any provision of Article 2-B in his Executive Order, he

apparently relies on the general statement nf policy set

forth in §20(1)b., However, that section provides only
that:
local chief executives take an active
and personal role in the development and
implementation of disaster preparedness
programs and be vested with authority
and responsibility in order to insure the
success of such program.

31. This general policy, however, is specifically
enacted through the provisions of §23. Section 23(1)
provides:

Bach County . . . is authorized to

prepare disaster prepareness plans.

(Emphasis added.)
The remaining provisions of €23 delineate the content
and objectives of these plans, which encompass the
emergency planning exercises, tests and implementation
purportedly authorized by Executive Order 1-1985.

32. The distribution of authority set forth in
Article 2-8B does not grant to the respondent the powers
invoked by him. Article 2-B specifically authorizes
each County to plan for disasters and delegates
authority to local officials, such as respondent, to
effectuate these functions, if and when plans are

adopted by County government,

33. In his decision, Judge Geiler issued several




rulings of law with regard to the exercise of the

State's police power and the development and
implementation of radiological emergency plans under
Article 2-B nf the Executive Law. Among Judge Geiler's
legal conclusions were the following:

a) ®". . . municipal corporations may

only exercise the police power which

the State Constitution or the State

Legislature confers upon them . . . "
(citations omitted, emphasis supplied);

b) *®Article 2B of the Executive Law
involves the distribution of powers held
by the Executive Branch of State Govern-
ment . . . . Thus, this Statute creates
a state agency, the Disaster Preparedness
Commission (DPC) to coordinate State and
local emergency responses. This legis-
lation authorizes each county and city

to plan for disasters and defogates autho-
rity to State and local officials to
effectuate these functions.® (emphasis
supplied; at pp. 10 and 15)

34, Executive Law Article 2-B provides no
authority to the County Executive to take vnilaterally
the actions taken and directed an Executive Order
1-1985, It particularly provides no authority for him
to review, test and implement an emergency plan
developed entirely by a utility.

35, No emergency plan for Shoreham has been
developed or adopted by Suffolk County. The County

legislature and Respondent have specifically adopted
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legislation providing that no such plan is capable of

being developed (see Exhibit 4). Accordingly,

Respondent's attempt to test and implement the
Transition Plan prepared by LILCO is in excess of his
jurisdiction and in violation of Article 2-B of the
Executive Law. On the basis of the foregoing, Executive
Order 1-1985 must be rescinded, annulled and set aside.

AS AND FOR A FIFTH CLAIM FOR RELIEF

36, The development and implementation of an
emergency plan is an exercise of the State's police
power. The police power can only be exercised by State
and local governments,

37, Local governments are authorized to exercise
the police power pursuant to Article IX €2 of the
Constitution of the State of New York. This consti-
tutional power is allocated within the hranches of
County government by the Suffolk County Law, and Article
2-R of the Executive Law., The preparation and adoption
of emergency plans are police power functions that have
not been delegated to the County Executive for his
unilateral action, They have been reserved to County
government as a whole.

38, Executive Order 1-1985 is in excess of the
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respondent's jurisdiction established by the doctrine of

separation of powers. On the basis of the foregoing,
Executive Order 1-1985 must be rescinded, aniulled and
set aside, X

AS AND FOR A SIXTH CLAIM FOR RELIEF

39, The petitioners have never surrender2d to the
County of Suffolk the police power functions delegated
to the Towns by the State Constitution, None of the
petitioners has ever held the necessary referendum
required hy County Charter §1207 to establish County
police districts within their borders. Thus, each of
the petitioners has retained their own Town police
department in an exercise of the State police power
delegated to the Towns,

40. The petitioners have determined that
successful evacuation of tne "Fast Fnd" of Long Island
in a nuclear emergency at Shoreham is impossible and
that no emergency plan is feasible to protect the health
and safety of their Fast End residents, Therefore, the
petitioners have refused to participate in the
preparation and/or implementation of a Shoreham
emergency plan for their Towns since such a plan would

be a sham,

e]fe



41, The County Executive has purported to direct
the County Commissioner of Police and other County
officials to test the Shoreham emergency plan developed
by LILCO. Most important respondent has directed:

that agents of Suffolk County assume

the function of command and control with
implementation of tne police powers of
the County of Suffolk over the conduct
of said test and exercise [of the LILCO

emergency
[emphasis added]

42, As noted above, Judge Geiler's decision has
already determined that LILCO's emergency plan is an
unlawful usurpation of local police powers. The County
Executive has purported to assert command and control
over the police power functions for the purpose of
exercising the LILCO Transition Plan, infringing upon
the police powers reserved by petitioners, over which he
has no authority.

43, The respondent's Executive Order is an
unconstitutional usurpation of the police powers
retained by the East End Towns which have never
established County police districts within their borders
and which have never surrendered their emergency
planning functions to the County of Suffolk,

44, On the basis of the foregoing, Executive Order

1=1985 must be rescinded, annulled and set aside,

WHEREFORE, Executive Order 1-1985 should be



rescinded, annulled and set aside and the Court should
enjoin the respondent and his contractors, agents,
servants, officers and employees and all persons in

active concert and participation with them which,

directly or indirectly, allow, induce, or support the

implementation of the policies and actions set forth in
Executive Order 1-1985, and further enjoining the
respondent, his contractors, agents, etc. from testing
or implementing the LILCO plan or any RERP for the
Shoreham Nuclear Plant without presenting to the Suffolk
County Legislature such a plan and the need therefor and
securing the approval and concurrence of the County
Legislature in accordance with the ahove-cited statutes,
Charter provisions and Resolutions,
Dated: June 5, 1985 Yours, etc.,
Riverhead, NY

TWOMEY, LATHAM & SHEA

Attorneys for Petitioners

33 W. Second Street

P.O, Box 398

Riverhead, NY 11901
516=-727-2180




SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF SHUFFOLK

- ——— - — - B . §

In the Matter of the Application of

THE TOWN OF SOUTHAMPTON, THE TOWN

OF EAST HAMPTON, THE TOWN OF VERIFICATION
SOUTHOLD, and THE TOWN OF RIVERHEAD,

Petitioners, o
Index No. 55 -10520
for a Judgment under Article 78 of .
the Civil Practice Law and Rules

PETER F, COHALAN, County Execu-
tive of the County of Suffolk,

Respondent.
STATE OF NEW YORK)
tss
COUNTY OF SUFFOLK)
STEPHEN B. LATHAM, being duly sworn, deposes and

says:

1. He is an attorney duly licensed to practice law

in the State of New York and is special counsel to the
Town of Southampton, East Hampton, Southold and
Riverhead, municipal corporations, which are the
petitioners in this proceeding.

2. Ye has read the foregoing Petition and knows
the contents thereof and that same is true to his own
knowledge except those matters therein stated to be
alleged upon information and belief and as to those

matters, he helieves them to be true,




3. This verification is made by the deponent

hecause the petitioners are municipal corporations and
the deponent is special counsel to the petitioners and

the deponent is acquainted with the facts alleged

ol

Steptlen B, Latham

herein.

Sworn tn bhefore me this
5th day of June, 1985,

A MONINGTON

NOTARY PUBLIC, State of New York
No 4736164, Suffoik Co
Yerm Expwres March 30, |
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JOnn C. GaLiaongn

OFFICE OF THE COUNTY EXECUTIVE
. Crutr CEMUTY COumTY ErgCuTIVE

EYRCIITIVE _ONDCN MUMDER § - 430

By the power vesied~in me under Article II-B of the
New York State Exeuutie Lam.snd. 8302 of -ihe -GYPFoLX ~CoumT
CHARTER, T hereby deteraine that it is necessary for me to
cause to be reviewed and evaluated the Local Emergency Re-
sponse Plan for Suffolk County Prescully hafore the Unitoed
States Nuclear Regulatory Cozzias{cn-and-tiue-Foderai Eméryen-

Cy Management Agency.

T therelose dirace the Comwissionor of Folice and
Commissioner of the Suffolk County Planning Department to
use whatever resources of the government of the County of
Suffolk. are necessary in order te coemplete & review and evalu-
ation of the above Local Emergency Response Plan and carry out
and cause to be conducted a test and exercise of the above said
P1an in conjunction with the Lucal Emergency Response Orgeani-
sation (LERO). 1 further direct that agents of the County of
Sulfulk sessume the tunction of command and control with imple-
mentation of the police powers of the County of Suffolk over
the conduct of said test and exercice.

IN WITNE3S WHEREOF, 1 hereny 1ct'=fmhané~th1s‘:;¥ﬂ’5'

day of May, 198S.
; PETEE F. ;%;;;ik

" LEE DLMBOon E1ECHTVE 0Fr et B owed SUFFOLK COUNTY EXECUTIVE
S
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latzoduced by the Presiding at the request of :hu\c;unty ercutsvo 4

RESOLUTION :O. 262~ 1782, DIRECTING THE .

COMPTAOLLER AND COUNTY ?RSASURS! 70 RCFONO

$150,000 RCCLIVED FRCM LILCO AND TRANSFEARING VE s 1
FUNDS IN COHNECTION WITH RANICLICICAL RESPCNSE PLAN,

WHEREAS, Resolution Yo, 694-1931 au:i*srized an agree~ant batween LILC
and tho Suffolk County Cepart~ent of Planaing “°r the preparation of a Couaty
rrdiological emergency response plan; aad

WHEREAS, under the terns of the aqgre.-~ nt, LILCO has paid the County o
Suffolk $150,000 with an additional $535,000 <uv2 apon coupleticn of tha coa:r&ct1
and

WHEREAS, special counsel for the C:vaty in the Shoreshanm opera:l1i
licensing proceedings has advised the County *Rat 1t is in sthe best interest o
the County to avold any appearance of a conlliet of {ntorest by returniang th
$150,000 received from LILCO for the radiological response plan; and

WHZIREAS, it is the intenticn of the County to cc-plete the radiologica
ragponse plan at its ovm expense; now, therefore, be it

ACSCLVID, that the County Comptroller and Caunty Treasurer ire directed
to return $150,000 to LILCO; and be it further!

RESOLVED, that the County Com -'ox er and County Treasur<r are diructed
to cancel the unexpended balance in the follcwing ezcuzbrances;

01-8026-932
01-8026-99) %

C1-8026-394 o
ard be it further .

-~
r.lu

VED, that the Cguﬂty Comptroller and T3unty Treasurer be, and the
st.

hareby are authorized to transfer the following funds and authorizations

FROM

=ployee Zanefits Realth Insurance ™ $375,000
01-3063-28236
=2
Planning
Radlological Response Plan (0ffice Supplies) 10,43C0
01-302¢-331
Planning
Radiological Pespcnse Plan (Printing) 19,000
01-832¢~304 |

/

Planning - '
Radiolojical Response Plan (Misc.) ' 40,000
01-8226-15
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;adgolo;lcal Response ?lan (Adv,) SR ; asl G c91,000. o
01-5026-177 ‘ S /st s e

Planning 2 iyt b
g-.diological Rasronse Plan (Milezje) FriER 88,000 Wi
01-8026-4131 : Bl ez - g
Plasning
psdiological Rasponse Plan (Fees for services for

noa~E-plcyees 320,020
01-3026-456

:rnd 58 it further .

I

RESOLVED, that the County Planning Departnent shall prepare a Ccunt
Padiological Emarjancy Res;onse Plan 2 serve the interest of safety, hz2alth #a
v21fare of the rasidantas of Suffolk County: and ba it fugther

RESOLVED, that said plan zhall not be cperable and shall not be deeze
zdequate and capable of being imple~sated until such time as it is approved
the Suffolk County Legislature; and

RESOLVED, that only after said plan is approved by the Suffolk Count
Lagislasure, shall it be submitted =2 the Feleral =:Inergency !anagement Agjenc
an the lNuclear Regulatory Csonission for purposes of any £indings
deterninaticns, rulings, reviews, or Searings by such Federal agencies.

DATED: March 23, 1982

:‘?2:\3@21 » ~

Csunty Axecutive of S3ffoik Couaty

Late of Approval: 3/4’. 5‘/‘?4-

g -
SLFFOLIk COUNTY oo o Conty Skt 3, William H Rogers, Clerk of the
sunty Legial.ture unty Legisiziure of the Coumty of Suffsik. h
RIVERHEAU, N, Y. {eregoing copy of resaiut 30 ki e

“ith the eriginal resol il
thisc!fice, and » hich wase d, lyadopted b .'P C ““‘.'“““" P Ly
~yacopted oy the County Legislature ofe21d

i b = % or
Ceunty on 7t cds L2 S
ard gh;(:.‘.es.‘.‘:e:Sllmei.‘?dt"J?"‘C“

renseriptelsaid resaluti »
the whole thersaf. ¥ soiutionandof

-
- .
mailtwse heresd. 3 Pave hereunts st my hand and the cfficial
e fe - H ‘ i
s2ul ol the County Lozislature of the Ceunty of Su’foik
O T
» e N Povv-_)
e Pl Clerk of the County lagislature
. S— e vt
bk -
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RESOLUTION MO, 86 =102, TSTARLISHING THE &
WOIOLOCICAL EMEACENCY AECSPONSE PLANNING ot
POLICY CF THE CDUNTY OF SUFFOLK o 5
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WMEREAS, County of Suffilk has the prinary r.-ﬁonstbllxty for ¢t
protcction of i(ts residents in the vvent of a radiological enefgency at the lLon
Ialand Lighting Compiay's Jhcocoham Nucleace Power Station; and -

WHERZAS, Suffolk Ccunty takes this responaidillity seclicusly and intends,
theough geod faith and sound planning efforts, to assure that the best possibl

or3sgency plan and prepacadness are develos.d to srotect the citizaas of Suffol
County; and

YHEREAS, Suffolk County's Erecgancy ?linalng Task Porce, cofnosed °
nationally recognizod experss drawn from a cange of partinent disciplines, is
Acw conducting a  detailed planning effort in order to attempt to devalop
vizble radiological erergency plan for Suffolk County; and

WHZIREAS, The Leong Island Lighting Company, (n an unwarranted and arrogan
act, has gone beyond its PoOwers as a private corporaticn in an attempt to usurp
the rizhtful powers of Suffolk County by submitting county planning rescurce
raterial to the New York State Disaster ?reparedness Cormissicn for its apgroval
¢3 tha official radiological emergency response plan for Suffolk County; and

WHERZAS, said planning resource material developed in part by county
pcreonnel, is preliminary data «hich in no vay constitutes the Suffolk Csounty-
cpproved RADICLOGICAL ZMERGCENCY RESPONSE PLAN and will not in the future
corstitute such County plan; and

WHEREAS, Suffsix County will eubait {tse 2ADIOLOGICAL EMERGENCY RCSPONSE
LN to the New York State Disaster Preparednegs Commission only when thas pian
has teen fully prepared and approved Sy Suffolk County and is thereby intejrated
vith the planning effarts of both LILCO and lew York Stace; therefore, bu it

RESCLVED, that  sSuffolk  County “ereby established the folleowing
Prilclezical Emergancy Response Plarning Policy:

Suffolk Csunty shall nst assign funds or
personnel to test or implement any
radicolojical efergency response plan for
the Shoreham Nuclear Plant unless that

plan has bteen fully develcped to the best
of the County's ability.

Suflolk Czunty shall nnot assign funds of

parcennel to tast or implerent any

fallclcgical e~ergency resconse plan for

the ShoraNam ‘uclear Plant unless thae

Plan has bren the subject of at least *wo

public hezrings, one %5 be held in R.ver=
. hsed, and cne to be heid in Havgpauge,



- 1

the Shorcham Nuclear Plant unless that L <\
plan has been arproved, after public o

heari=7s, by the 5uffolk County Legislatu
and (%2 County Executive o Y b

end, be it further
PESOLVED, th.: coples of tNis resolution be sent to tha Covernor, the

Spraker of the Ass- 'y, the Mijority ' --dar of the San - E
F e Srate of B -1.‘. 7 ate and tho Lagiszlature

DATED: May 18, 1982

APPR” . ) BY:

Lle Aot 0, ;

Counly Executive of Saf folk County

Date of Approval; 37/ 7/?3_
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x’; : Connty Tezialotare County Legisiciure of the Caunty of Suffelk, hzve eomzared the
X SIVERHEAD, N, Y, ] foreicing copy of ressiation vauth the original resziution vow on file in
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& ot St ~ e |
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¢ ; erdthatthesame @atrueand corrvet tranteript of said resolution 2nd of !
2 | » the whale thereol. H
-' ] - .
. :
o Ja I tnese Timedd, 3 Rave hereunto set my hand sad the offn2l
3 scal of the County Legisisture of the County of Suffolk
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Resolution Na. M1 -18e3,
Constituting the Findings and
Determinations of Suffolk County
on whether £ _evel 0f tmesr-gency
Preparedness To Responc t0 2
Raciological Accident At the
Shareham hutlear Power S‘e‘won
Can Prctect the Health, welfare
an¢ Safety 0f the Residents of
Suf€0ix County

Suffolk County nas a duty under the Constitution

of New York, the New York State Municipal Home
the Suffolk Coursy Charter o protect the health,
1fare of the resigents o0f S “o:x County: anc

AS, he Long Isianc ;1g'°1r, Comany ("LILCO") is

ing and desires to coer2te the Shorehem n".ea' Power

‘Shor en"“i. Jocates on the nor:ih shore ¢f Long

r the town of Wading river, a location wnich is
soundaries of Suffcix Cou n.y; and

RZAS, & 59" out nuclear accident it Shorehar coulc
< in the release of sigri€icant cuantities ¢f racicactive
ssion products; anc

raciztion would o0se @
sy, and welfare of Suffelk
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founc that earlier plenming effores by LILIC and County dianners
(the "original planning dzta") were ‘naceluate because they
£21led to address the particular protlems oosec by concitions on
Long Island and furtner failec to account for human beravior
during a radiological emergency anc the lessons of the atcident
2 Three Mile Island; and

WHEREAS, on March 29, 1982, Peter F. Cohalan, Suffolk
County Executive, acting to imlement Resolution 262-1982, by
Executive Order established the Suffolk lounty Raciological
Emergency Response Plan Steering Committee ("Steering Committee")
and ¢irected it to prepare a County slan for submittal to the
County Executive and County Legislature; and

WHEREAS, the Steering Committee 2ssembled a group of
highly qualifiec and nationally recognizes experts from diverse
disciplines to prepare such County plan; and

WHEREAS, such highly cualified experts workec in 2 ciligent
anc conscientious effort at 2 cest in excess of $500,000 to
prepare the best possible plan for Suffoix County, and
particularly t¢ ensure that such plan took into account 21}
particular physical anc dehaviorzl concitions on Long Island that
af¥act the adequacy of the emergency response plan; and

WHEREAS, the analyses, stucies, anc su-veys of such experts
included:

(a) Detailed anzivses of the possitle releases of
racdiation from Shoreham;

(b) Detailec arzivses of the raciological healt
conseauenczes ¢f such raciation release on the
population of Suffoix County, give~ the meterclogi-
cal, cemographic, tcopographical, anc other
specific lezal conditions on Long lslanc;

(¢c) A detailed social survey ¢f Long Island resicent
to determine znd 2ssess their intenged behavior
in the event of 2 se-iout accicent at Shoreham;

(d) A detailec survey ¢f schoc® bus erivers, volunteer
firemen, ang certain cther eme~genly response
personnel to gete~mine whether emergency personnel
intend to repor: promptly for emergency Cuties,
or instead to unite with their own “amilies, in
the everns ¢f & serious accident 2t Shoreham;




serious acciden: 2: Shorenam, 25 weil 25 the numder
of persons who intenl L0 evatuzle velunsterily
even if not o=derel t0 CO SCJ

Detailec analyses ¢ the road network in Long
1gland and the time requirec C evacuzle persons
from 2re2s affectec oy radiation releases;
Detailed analyses of the protective actions
available to Suffolk County residents to evacuate
or take shelter fror such radizticn releases; anc

Znalysis of the lessons learnec from the accident
2t Three Mile Islanc on local government
responsibilities tc prepare for 2 racdiological
emergency,; and

WHEREAS, on M2y 10, 1982, L , withoyt the 2pproval cr
authorization of the Suffolk County Government, submitiec te
she New York State Disaster Sreparedness Commission ("oPC")

sws volumes entitiec “Suffolk County Raciclogical ImergenCy
Response Plan” an¢ containing the original planning cate, as
syrther revised ang supplemernted by LILCO, and recuestec

the D27 %o review and aoprove such LILCO submittal as the 1ozl
raciologice’ emergency ressonse plan for Suffolk County; ang

the County

in Resglutions £36-18 ,
diclogical

vive

further adoressed the matter cf prepari
emergency 2t Shorehar anc emonasized

457-1682
f g ra

The LILCO-submit
not be the Count)
Response Plarn; anc

gocument was not and will
radiological Emergency

car
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not assign funds or

or implement any raciclogical
elan for the Shorenam Nuclear
s'2r has been fully developed

ounty's ability.
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Suffolk County shall nct assigr funds or
personne’ t¢ test o imlement any raciclogicel
emergency response clan for the Shoreham
Nuclear Flant uriess ¢t plan has been subject
of 8%t Teast twd Dutiie rings, one to be heic
in Riverheas, ant onre e held in Hauppauge.
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emergency response plan “or ine Shorenan

Kuclear Plant untess thet plan has been 20proved,
after public hearings, Dy the Suffolk County
Legislature anc the (ounty fxecutive; and

WHEREAS, on June 9, 1982, the DP{ rejectec the LILLO-
submitted document for the reason that it was geficient; and

WHEREAS, on Ocztober 6, 1962, LILLC, again without the
aoproval or autherization of the Suffolk County Government,
submitted to the OPC an amended version ¢f the previously
submitted LILCO document which hac been -ejected by the pPC;

anc

i}

WHERZAS, on December 2, 1982, the [-aft County Radiological
tmergency Response Plan authorized by Resoluticn 262-1982 was
submittes to the County Legislature for =eviem anc public
hearings 2s specified in Resolutions 262-1982, £56-1982, anc

£:7-1282; ang

WHERZAS. in January 1823, the Legislaty
- i y »' e :
on the Oraft County plan, which hearings 1

-
-
-

(a) More than 1,590 pages of transcriots;

o

Detailed written statements ang cral testimony
of County expert consuitants whe prepered the
Oraft County plan;

(¢) Detailec written statements anc oral testimony
of LILCO officials and exper: conmsultants
ret2ined by LILCO;

(¢) Detailed written statements and ora2l testimony
of the Suffolk County Police Departiment, the
County Health Department, the County Social Services
Department, anc the County Pudlic Works Depariment,
211 of which would have indispensadle roles in responc-
ing to 2 racdiclogica) emergency &t Shoreham;

‘e) Detailec written statements anc oral testimony
or organizations in Suffolk County concernec with
radiclocical emergenzy prepearedness; and

(¢) Extensive presentations by nyndrecs of members
of the general public; anc

££S, members of the Legislatu-e 27so travelied to

| putiic hearings in the vicinity ¢ the Three Mile
‘sland Nuclear Power Plart to g2in infoemation on the lessons
to be learned by lozal governmeris ‘ro~ the accicent at Three

Mile Island; and




WHIRIAS, the Orafs County plan fdentifies evacuaticn ang
protective sne'sering 25 tne twg primary protective altions
which woule need 20 de ‘== ementeC in the e»en' of 2 serious
accident 2t Shorenam; 2nc

WHEREAS, evezuation ¢f Suffolk (ounty resicents in the
event of a raciclogical ermergenty couid take 2s much time es
1£4-30 hours decause of va-ious factors, including: the limitec
number of approp-ate evactuation routes in Suffolik County;
difficulties ir mo2ilizing police and other emergency personne:;
difficulties ensuing from spontaneocus evacuatior of large numbers
of County resicerts, thus creating severe traffic congestion; and
unavailability of alternate evacuation routes for persons
residing e2st of Shoreham and thus the necessity for such persons
during an evac.ation to pass by the plant and possibly through
the radicactive oiume,; ang

WHEREAS, evaziatior times in excess of 10 nours -- anc
certainly evas.ation timgs in the range ¢f 14-30 hours -- wil)
result in virto2' immodiidzation of evacuation 2n¢ high
exposure of evacuees to raciation such thnat evacuees' heezith,
safety, ang w2 f2-¢ wOu'C N0t De protected; and

WHERZAS, o=2testive sheitering is designec <¢ protect
persons from excessive raciatior exposure by such persens
staying indoo-s urtil ragiation with the greates: danger 0

0"$ u
nealth has passec; anc

WHEREAS, 14 orstective snefter‘ng were ordered for Suffolk
county residents, unaccestasie radiation exposure wouic still
be experiencel Dy sudstartiel ua'.{OﬂS of the Suffolk County
population, thus macing ‘%t impossitie tc provide for the
health, we'fare, anc safety 0f these resigents;

WHEREAS, the doc umer: submittec dy LILCO to the DPC
without County 2ss-ove’ o= authorization is deficient because
it does not ged’ wiin tne astu2l local concitions, physice’
and behaviora®l, ¢r Jong .siang that woylc be encountered
during @ sericus nutleer 2:2ident &t Shoreham; and

WHIRZAS, the cocument submittec by LILCO to the D°C
without County 2o0=ove’ Or authorizetion does not ensure
that effective crotective action Dy persons subject to
raciation exposure, in the ‘orm of evacution or sheltering,
wou ¢ be tacer in event ¢f & serious nuciear accident at
Shoreham, ans thus such cscument, even {f impiemented, would
not protect the ne2itn, s2fely, and welfare of Suffolx
County residents; enc




WHERZAS, the extengive c2té which the Legislature nas
considered make clear that the site-specific circumstances
and actud) loca) congiticns existing o0 .ONG isienc, paeticuiar’y
itc elongated east/west cefiguration which requires 21!
evacuation routes tpor locations east of the plant to pass
within 2 2cne of sez nigh raciation, the ineffectiveness
of protective gheltering, the severe traffic congestion Tikely
to be experienced 1€ a partiel or complete evacuation were
ordered, and tnhe gi¢ficuities in ensuring that emergency
personnc! will promptly redort ¢or emergency duties, preclude
any emergency response 0l2n, 14 implemented, éror provicing
adeguate preparedness ¢ grehest the nealih, welfare, and
safety of Suffolk Counily regigents; therefore be it

RESOLVED, that the Jrafs County plan submitted to the
County Legislature Of Necemher 2, 1962, i¢ ymplemented, woulc
not protect the nea'sh, welfare, an¢ safety of Suffolk Couniy

"

residents and thus ig pat 2oprovel anc will not be imoiementel;
and

RESOLVED, that the assyment submitiec by LILCO tc the o e
without the Courty aoprova’ o aushorization, i¢ implementec, Wi 16
‘not protect the health, v fare, ant safety of Suffelk

saunty resigents ane tnus will not De aonroved and will not D&
implementec; anc

RESOLVES, that since NS 1oz2] raciological emergency

response pian for @ geric.s nuciess a=cident at Snorenarm will
protect the nealen, we'f2Te, and safety of Suéfclk County
resigents, 2anc gince he sreparation and imolementation of any

g oh plan woulc D€ =igleazing 0 the public by indicating tcC
founty resicents ° g’ 1en, we'fare, anc gafety are

peing protectec when, i t, such i the case, he County's
radiologica’ emergency atannin i¢ hereby terrinatec,

and no loca) raciclogize’ emergency plan for response

accident at tne ShgreraT olant ghall be adoptec OF imolementec; 2nc

RESOLVED, that sinie NG raciological emergency plan can
protect the nealth, w2 f27e, safety of Suffolk County
residents anc, since ne raciologice! emergency plan shal)
be adopted O implementec TY suffolk County, the County Executive
is heredy ¢irected 0 LekE 211 actions necessary tc assure
chat actions taken Dy gny cther qovernmcn:a1 agency, be 1%
State or Federal, are consistent with the decisons mancated

by this Resolution.
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LO%G zeuann IGHTING COMPANY,
3 .nofcndanc. '

COUNTY OF SUFFOLRZ- e :
' SO § Nk by
-against-

DGSED February 20, 1985

g
e
Y'“

s Ers

LOSC ISLAND LICHTING COMPANY,
Defendant,
TOUN OF SOUTHAMPTON, . i b
Plaintiff, y o
-~against- . o
1LONG ISLAND LIGHTING COMPANY, ’ "
Defendant,
FALIAN G, PALOMINMO, ESO. ATTORNEYS FOR DEFENDANT
tpee. Counsel to the Covernor LONG I1SLAND LIGHTING COMPARY: b
05 mew York State
wecutive Chambers ROSALIKRD M., GORDON, ESO.
’ "»-Id Trade Center 2500 01d Countiy Road
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The State of New York (STATE), the County of Suffolk (COUNTY)
and the Town of Southampton (TOWN), commenced separate declaratory judg-
ment actions against the Long Island Lighting Company (LILCO), a public
service corporation incorporated pursuant to the laws of the State of
New York and primarily engaged in the production, distribution and sale
of electricity on Long Island. These actions arise from LILCO's attempt
to secure approval of its "utility" sponsored offsite emergency response
plan for its nuclear plant located at Shoreham. The plaintiffs seek a
decla{acion that LILCO does not have the legal authority to carry out
its plan.

~ LILCO has moved to dismiss this action and the plaintiffs have
cross-moved for summary judgment. The Court, in order to address the
issues contained in these motions, must examine the events leading up to
the commencement of these declaratory judgment actions.

THE ATOMIC ENERGY ACT OF 1954

- The Congress of the United States, cognizant of the need for
new methods of producing energy, passed the Atomic Energy Act of 1954.
This legislation set forth the authority of the Federal government to
negotiate the construction and licensing of nuclear production facilities
in the United States (United States v. City of New York, 463 F.Supp. 604).
The Atomic Energy Commission AEC) was designated by the Act to oversee
the construction and operation of nuclear power plants. This was to be
accomplished by a two step licensing procedure. First, the operator of
a nuclear plant was required to obtain a construction permit from the
AEC in order to build a nuclear facility. Second, the operator after.
completion of the facility, was required to secure a license to operate
the plant from the AEC. The AEC, in the latter licensing procedure,
was interested mainly in the onsite preparation for an emergency.

The licensing and regulating functions of the AEC was trans-
ferred to the National Regulatory Commission (NRC) by the Reorganization
Act of 1974 (U.S.C. §5841 (f) ).

SHOREHAM

In 1968 LILCO applied to the AEC for a permit to construct an
820 megawatt nuclear powered electric generating facility on property -
located at Shoreham in the Town of Brookhaven, County of Suffolk, State
of New York. The application was opposed by a private organization known |
as the Lloyd Harbor Study Group. The latter was permitted to intervene
and cross-examine LILCO's witnesses at hearings before the AEC.

None of the plaintiffs herein were parties to the permit appli-
on proceedings. liowever, the late H. Lee Dennison, Suffolk County
utive at the time, made a limited appearance before the licensing 1

cat
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board in 1970 and spoke in favor of the issuance of a construction permit
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‘Construction Permit Hearings, Transcript 209, 211, 216, 1970). The

pch;t to construct a nuclear facility at Shoreham was issued by the AEC
in 1973). \

The approval of the Shoreham construction permit was the
catalyst for the issuance of an order by the Suffolk County Executive to
the appropriate COUNTY department to develop a "Response Plan for Major
Radiation Incidents". In 1975, representatives from LILCO and the COUNTY
held a series of meetings in order to define the emergency planning rcle
for each of them in the event of a major radiological accident at Shoreham.
These conferences culminated in the development of a plan known as "Suffolk
County's General Radiation Emergency Plan'". The latter was approved by
the Suffolk County Executive on August 30, 1978,

THREE MILE ISLAND

The accident at the Three Mile Island Nuclear facility (TMI)
at Harrisburg, Pennsylvania in March 1979, demonstrated the need for im-
proving the planning for radiological emergencies. The NRC, prior to the
THMI accident did not condition issuance of an operating license.for a
nuclear plant upon the existence of an adequate offsite emergency plan.
The TMI accident focused attention on the fact that nuclear accidents
ray endanger surrounding communities and require the mass evacuation of
people in those communities.

Congress, in response to the events which occurred at TMI,
determined that no nuclear plant should be licensed to operate unless an
adegquate emergency plan could be drawn up and implemented for the area
surrounding the nuclear facility and passed the NRC Authorization Act
of 1980,

The NRC, in implementing the policy expressed by Congress,
promulzated a number of regulations which included the mandatory submis-
sion of an adequate radiological emergency response plan (RERP) by an
applicant desirous of operating a nuclear power plant. The RERP must
des ibe in detail how nuclear emergencies will be handled within a ten
mile radius plume exposure pathway emergency planning zone (EPZ and also
within a fifty mile radius food ingestion pathway (45 Fed, Reg. 55, 402
August 19, 1980 and 10 C.F.R. §50.33(g) 1984). An operating license is
issued only if the NRC finds that there is a reasonable assurance that
adequate protective measures can be taken to protect the area surrounding
the nuclear facility in the event of a radiological emergency ( 10 C.F.R.
§50.47(a)(1)1984).

FROM PROTAGONIST TO ANTAGONIST

A careful study of the NRC regulations indicates that the
emergency plans such as RERP, which were to be submitted by licensing
applicants, would probably have some imput by those governmental units
having jurisdiction over the area to be evacuatud in the event of a
nuclear emergency. Thne "Memorandum of Understanding'" signed by County
Executive John V. N. Klein and LILCO on December 28, 1979 and the approval

ro
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of the tcerns of said agreement by the Countvy Executive Flect, Pe:%;jF._
Cohalan, gives credence to this analysis of the NRC regulations (see
letter from John V. N. Klein to Ira Freilicher, Vice President of LILCO,
dated December 31, 1979),. Jaf

A number of discussions took place between LILCO and COUNTY
representatives between 1980 and 1981 for the purpose of determining the
best means of developing an acceptable RERP. These discussions led to the
signing of a contract between LILCO and the COUNTY on March 15, 1981. ‘The
COUNTY agreed to develop an emergency plan and LILCO in turn consented to
paying the projected $245,000.00 cost of preparing the plan. The County
Legislature, in September 1981, approved the terms of the agreement and
LILCO advanced $150,00000 as the first installment on the payment of
$245,300.00. The latter was to be paid in full on March 18, 1982, the
scheduled completion date of the PLAN,

On February 19, 1982, the COUNTY advised LILCO that the $150,000.00
advancement would be returned because of the "apparent conflict of interest"
in the acceptance of any funds from LILCO for the purpose of preparing an
cmergency plan (see letter dated February 19, 1982 from Lee E. Koppelman,
Director, of Planning for Suffolk County to LILCO). On March 23, 1982 the
Suffolk County Legislature passed a resolution authorizing the Suffolk
County Planning Department to prepare a new emergency plan which was to
be submitted to the Legislature for its consideration (Resolution 262-1982).

On February 19, 1982, the COUNTY advised LILCO that the $150,000.00
advancement would be returned because of the "apparent conflict of interest"
in the acceptance of any funds from LILCO for the purpose of preparing an
cmergency plan (see letter dated February 19, 1982 from Lee E. Koppelman,
Director of Planning for Suffolk County toLILCO). On March 23, 1982 the
Suffolk County Legislature passed a resolution authorizing the Suffolk
County Planning Department to prepare a new emergency plan which was to be
submitted to the Legislature for its consideration (Resolution 262-1982)

The Planning Department, in accordance with the lLegislative
directive, submitted a RERP in December 1982. A number of public hearings
were held by the Legislature to consider the PLAN in January, 1983. The
Legislature, with the concurrence of the County Executive, Peter F. Cohalan,
decided not to approve, adopt or implement any RERP for Shoreham. The
reason given for this action was that ...

"[Since] no local radiological emergency response plan for
a serious nuclear accident at Shorcham will protect the
health, welfare, and safety of Suffolk County residents,

’ the County's radiological emergency planning process
is hereby terminated, and no local radioleogical emergency
plan for response to an accident at the Shoreham plant
shall be adopted or implemented .

. [(Slince no radiological emergency plan can protect
the health, welfare, and safety of Suffolk County resi-
dents and, since no radiological emergency plan shall be
adopted or implemented by Suffolk County, the County
Executive is hereby directed to assure that actions taken
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by any other governmental spenc-- be it State or Federal,
;reiconsistent with the decisioh mandated by this Reso-

ution." ~

(Resolution 111-1983).

The Governor of New York, after reviewing the results of a

erudy by the Marburger Commission, an independent committee appointedﬁ,_”F

by the Governor to study the Shoreham situation, announced that no
RERP for Shoreham would be adopted or implemented by the STATE.

THE LILCO TRANSITION PLAN

LILCO, interpreting the COUNTY's refusal to adopt a plan as a
derogation of its responisbility under Article 2B of the New York Execu-
tive Law, submitted its own plan to the NRC. The PLAN has been desig- -
nated "The Lilco Transition Plan". (PLAN)

The PLAN describes in detail the actions which LILCO proposes
to take in the event of a radiological emergency at the Shoreham facility.
The PLAN is contained in four volumes. One volume is entitled "Shoreham
Nuclear Power Station - Local Offsite Radiological Emergency Response
Plan". Two volumes are entitled "Offsite Radiological Emergency Response
Plan". The fourth volume is designated as '"Appendix A - Evacuation Plan".

Highlights of the PLAN which would be utilized in the event of
a radiological accident may be outlined as follows:

1. The organization which is primarily responsible for imple-
menting the PLAN is known as the Local Emergency Response Organization
LERO). This group is composed of over 1,300 LILCO -mployees and con-
sultants.

9. The Director of LERO, a LILCO employee, would have the primary

responsibility for the coordination and implementation of the PLAN. He
would make certain that the following mentioned functions would be carried
out in the event of a nuclear accident at Shoreham.

3. Assessment of the severity of the nuclear accident.

4. Determination of the action to be taken in order to protect
the public.

5. The declaration of an emergency.
6. Notification of the public by the following methods:
a) The activation of 89 fixed sirens.
b) The transmittal of messages on an Emergency Broadcast

System (EBS). )
c) The transmittal of signals on tone alert radios.

&
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to protective measures to be taken, including selective and general ‘A AR
evacuation of the EPZ. x R
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8. Implementation of traffic control measures in order to

evacuate the public along specified routes. Th et
following: g SP e ese measures 1nc1udg_;be¢1

3

a) The conversion of a two mile stetch of a two-way road
into a one-way road. N
b) The placement of roadblocks to cordon off the immediate
plant area. o
c¢) The placement of 193 traffic guides at 147 traffic
control points throughout the EPZ. These traffic
guides, by the utilization of .cones and hand
signals, will channel traffic along the designated
evacuation routes and discourage traffic from pro-
ceeding along different routes.
The placement of LILCO vehicles, cones and flares
in the traffic lanes before certain entrance ramps
on four evacuation routes to cause traffic to move
into adjoining lanes in order to permit the continuous
flow of traffic onto the routes from such ramps.
s) The authorization of the use of road shoulders and
the creation of lanes for turnpockets.

9. The erection of permanent trailblazer signs along all
evacuation routes.

10. The removal of stalled cars and other obstacles from the
: y tow trucks.
11. The formulation of protective action recommendations which
> be broadcast to the public present in the ingestion exposure path-
These recommendations may include the following:

The placement of dairy animals on stored feed.

The removal of dairy animals from contaminated

fields to. shelters,

The withholding of foodstuffs and milk from the market.
The change from the production of fluid milk to the
production of dry whole milk.

The washing or scrubbing of fruits and vegetables priorx
to consumption.

The suspension of fishing operations.

12. The making of decisions and recommendations with reference
to recovery and re-entry to the EPZ after a nuclear accident.
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THE CATALYST FOR THE INSTANT PROCEEDING - .

The Atomic Safety and Licensing Board (ASLB), an administrative

panel of the NRC, has been and still is in the précess of conducting hear- _
ings to determine if the plan complies with NRC standards and is capable o
being implemented. : ; e

LILCO has represented to the NRC that it may lawfully implement
its PLAN and that neither State nor Federal law prevent LILCO from perform-
ing the functions described therein. The STATE, COUNTY and TOWN have
advised the NRC that LILCO lacks the legal authority to carry out its plan,
These governmental bodies have filed ten "legal contentions'" with the
ASLBE setting forth their positions on the lack of legal authority by LILCO
to implement its PLAN. _

The Federal Emergency Management Agency (FEMA), the Federal -
body charged with the initial reviews of RERPS, has advised the ASLB that
it cannot determine whether the LILCO PLAN can be implemented until the
legal authority issue has been resolved (see Letter of Richard W. Kreiner,
Assistant Associate Director, Division of Emergency Preparedness and
Engineering Response, NRC).

The Chairman of the ASLB, after listening to all sides and
considering FEMA's views, determined that the ten legal contentions filed
by the plaintiffs herein present issues of New York State Law and he urged
the parties to get a resolution in the State Courts (Transcript ASLB
January 27, 1984 p. 3675).

On March 7, 1984, separate actions seeking a declaration that
LILCO did not have legal authority to execute its PLAN was commenced by
the STATE and COUNTY in the New York State Supreme Courts. The COUNTIY's
complaint alleges that LILCO's implementation of its PLAN would be unlaw:
ful, illegal and a usurpation of the police powers of the STATE. The
COUNTY specifically mentioned that the execution of the PLAN would violate
the Mew York State Constitution, the Municipal Home Rule Law and the
Exccutive Law. The STATE similarly alleged that LILCO is precluded from
exercising the functions mentioned in the PLAN. In addition, the STATE
cited that the implementation of the PLAN would be violative of the
Transportation Corporations Law, the Business Corporations Law, the Vehicle
and Traffic Law, the Public Health Law, the Agricultural and Markets Law
and the Penal Code. |

LILCO did not serve an answer but immediately moved to dismiss
the actions on the grounds that the Court did not have subject matter
jurisdiction and the complaints fail to state a cause of action.

LILCO, before any action could be taken with reference to its
motion, removed the declaratory judgment actions to the Federal District
Court in April 1983. It claimed that the challenge to its legal authority
presented a question of federal law that was within the original juris-
diction of the federal courts. The STATE and COUNTY filed motions for a
remand of their actions back to the New York State Supreme Court. The
Federal District Court ruled that LILCO's federal law claims and its invoca-
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that could be raised in a state court proceeding (Cuomo v. Lilco; County
of Suffolk v. Lilco; Nos. CV-84 1218, CV-84-1405, ED N.Y., June 15, ).
On August 14, 1984, the STATE and COUNTY actions were consolidated in -
this Court with a similar action for declaratory judgment commenced by

the TOWN in May 1984.
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LILCO renewed its motion to dismiss the complaints on the
grounds that this Court does not have subject matter jurisdiction because
no justiciable controversy is present and the complaints fail to state a
cause of action.

JUSTICIABLE CONTROVERSY?

LILCO maintains that no real dispute exists concerning its
legal authority to act in the event of an emergency because the plaintiffs'’
complaints are based upon a "hypothetical scenario" that will never occur.
That "hypothetical scenario", according to LILCO is that the utility alone
will respond to a radiological emergency at Shoreham. LILCO boldly pro-
claims that "in fact New York and Suffolk County would respond in the
event gf an actual emergency at Shoreham'" and thus the '"hypothetical
scenario” in the complaint that "Lilco alone would perform the contested
activities" is moot.

LILCO's characterization of the complaints as being based on a
hvpothetical scenario is without any basis in fact and can only be attri-
buted to "wishful thinking'". One does not have to be a genius to ascer-
tain that the issue presented by these actions is the legal authority of
LI.CO to execute the PLAN and not whether the STATE or COUNTY will or
will not respond to a radiological emergency at Shoreham.

What constitutes a justiciable controversy?- The necessary

elements of a justiciable controvery are a legally protected interest
and a present dispute (Davis Construction Corp. v. County of Suffolk,

112 Misc.2d 652, 447 N.Y.S.2d 355, aft'd. 95 A.D.2d 819, 464 N.Y.S.2d
519; Board of Co-Operative Educational Services, Nassau County v.
Coldin, 38 A.D.2d 267, 328 N.Y.S.2d 958. These elements are present in
the instant matter. The plaintiffs have an interest in insuring that
their governmental powers are not usurped by a private corporation. LILCU
claims that it has a right to exercise the functions mentioned in the
PLAN. How can anvone say that a bona fide controversy does not exist?

The Court is of the opinion that the declaratory judgment action
is the best vehicle to solve the controversy herein as attested to by the
following language of the Court of Appeals in the case of New York Public
Interest Research Group, Inc. v. Carey, 42 N.Y.2d 527, 399 N.Y.S.2d 621
at page 023:

"

...The need for judicial intervention is obvious when,

because of the actions of one of the parties, a dispute
arises as to whether there has been a brea h of cduty or
violation of the law. Then the courts can declare the

rights and obligations of the parties, and if a breach

is found, compel compliance, award damages or otherwise
order appropriate action to be taken.

- £500
P e Cocbit ;1%
o A

£

I

|



'-: '.‘_ 4 ey o FeE. o b 5"

=

= B T & "*; ; N ¥

~ That is the traditional, but not the only way in which
a genuine legal dispute may arise or be resolved by
the courts. For instance, when a party contemplates
taking certain action a genuine disputé may arise before
any breach or violation has occurred and before there is
any need or right to resort to coercive measures. In
such a case all that may be required to insure compliance
with the law is for the courts to declare the rights and
obligations of the parties so that they may act accord-
ingly. That is the theory of the declaratory judgment
actions authorized by CPLR 3001 (James v. Alderton Dock
Yaxrds, 256 N.Y. 298, 176 N.E. 401; Siegel, Practice
Commentaries, McKinney's Cons. Laws of N.Y., Book 7B, CPLR
3001, pp. 355 357; 3 Weinstein Korn Miller, N.Y. Civ.Prac.,
par. 3001.02; Borchard Declaratory Judgments, 9 Brooklyn
L Rev., pp.l 3).

The controversy concerning LILCO's legal authority to implement
its PLAN is real and present. Resolution of the dispute will determine
what the police powers of the STATE entail and if those powers have been
usurped by LILCO's PLAN. The determination of LILCO's authority to imple-
ment the PLAN will have a significant bearing on its application for an
operating license at Shoreham. The interests of the parties are clearly
at stake in this preoceeding. The Court can not envision a better example
of a justiciable controversy which is ripe for a judicial determination
in a declaratory judgment action.

THE ISSUE

LILCO, as previously mentioned, moved to dismiss the complaints
pursuant to Section 3211(a)(7) of the CPLR on the ground that the com-
plaints fail to state a cause of action. LILCO contends that (1) "New
York law does not prohibit it from performing the activities mentioned in
the complaints; and (2) if state laws "were construed as plaintiffs
allege, they would be preempted under the Supremacy Clause of the United
States Constitution and by federal statues and regulations."

The Court, at the behest of the parties, issued an order dated
October 4, 1984 which limited the issue to be decided to that of LILCO's
legal authority to implement its PLAN under the laws of the State of New
York. The parties have submitted the pleadings, transcripts of their oral
arguments before the Court, affidavits, the PLAN, voluminous briefs and
documents and there is no need to hold a hearing as none of the material

facts are in dispute.

A synopsis of the posture of the case to be decided by the Court
and the issue involved is described as follows:

LILCO, in order to obtain a license to operate its Shoreham
facility, must submit a plan for responding to a radiological accident
which the NRC finds is adequate and capable of Yeing implemented. LILCO
has submitted a PLAN to deal with a radiological emergency at Shoreham.
The plaintiffs have challenged LILCO's legal capabilities to perform the




functions contained in the PLAN and maintain that the PLAN amounts to a
usurpation of the STATE's police powers. The proposed functions are
undisputed and set forth at great length in LILCO's four volume PLAN. The
legality of LILCO's performance of these functions under the laws of

the State of New York is before this Court for a resolution.

-

THE POSITIONS

LILCO's basic premise for its view that it has a right to
implement the PLAN under the laws of the'State of New York is found in
the following statement contained in the PLAN at P 1.4-1.8:

"(N)othing in New York State law prevents the utility
from performing the necessary functions to protect the
public. To the contrary, Article 2-B of New York State
Executive Law, Sec. 20.l.e, makes it the policy of the
State that State and local plans, organization arrangements,
and response capability 'be the most effective that current
circumstanes and existing resources allow." "

* This argument has been succintly advanced by counsel for LILCO
in his statements before this Court on January 15, 1985 and transcribed
at pages 26 and 27 of the minutes in the following concise manner:

"Under the LILCO view, as a private citizen or as a corporate
citizen, any action that I want to take of any type that is
not prohibited by law, or that does not threaten the health
of one of my fellow citizens, unless that action is expressly
prohibited by State law, that I've got a right to do it.
That's part of my rights as a citizen of this country, and
if I were a citizen of New York, it's part of my rights under
the New York constitution."

LILCO, in addition to this argument, also maintains that its
activities under the PLAN do not amount to an exercise of police power.
It bases its contention on two grounds. First, the PLAN '"does not propose
to, and will not, use force or the threat of force to compel obedience
to anyone or anything.'" Second, the essence of the STATE's police power
is "regulation" and the ability "to incarcerate persons who engage in pro-
hibited activity" and LILCO is simply "planning for and responding to a
radiological emergency” and '"not regulating an emergency response."

The plaintiffs' argument is rather simple. They maintain that -
the activities which are to be performed by LILCO employees as delineated
in the PLAN are governmental functions and amount to a usurpation of the
STATE's police power and thus is prohibited under New York State Law.

O
'



THE STATE'S POLICE POWER

A resolution of the controversy herein necessarily involves a
discussion of the source, nature and exercise of the police puower of the
. STATE.

(a) THE SOURCE

In our system of government, the police power is an inherent
attribute and perogative of state sovereignty (Teeval Co. v. Stern,
301 N.Y. 346, Cert. den. 340 U.S. 876). The Tenth Amendement to the
Constitution of the United States specifically provides that the exercise
of the police power for the general welfare of the public is a right
reserved to the States (Brown v. Brannon, 399 F. Supp, 133, aff'd, 535 F 2d
1249). This principle has been affirmed by our Courts even before the turn
of the 1900's (See Nunn v. People of Illinois, 94 U.S. 113).

(b) THE NATURE

One cannot deny that the police power is the STATE's most essen-
tial power (People v. Bibbia, 262 N.Y. 259, aff'd, 291 U.S. 502). Nor
can one dispute that the protection and safety of persons and property is
unquestionably at the core of the STATE's police power (Kelly v. Johnson,
425 U.S. 238). Our courts have continually and consistently ruled that the
protection of the public health and safety is one of the acknowledged pur-
poses of the police power of the STATE (Adler v. Deegan, 251 N.Y. 467;
Yornkers Community Development Agency v. Morris, 37 N.Y.2d 478, 373 N.Y.S.2d
112).

(c) THE EXERCISE

Who .may exercise these police powers? Does a governmental sub-
division such as a county or town have an inherent right to exercise these
powers? Does a corporate entity such as LILCO have an inherent right to
exercise these police powers?

The acceptance of the cardinal rule, that the police power is an
inherent perogative of the STATE, can only lead to the conclusion that this
power can only be exercised by the STATE or by governmental subdivisions
upon whom the State Constitiition or State laws confer such power. In fact,
municipal corporations, who are creatures of state law and whose sole
purpose is to perform governmental functions, have no inherent authority
to exercise police powers. These municipal corporations may only exercise
the police power which the State Constitution or the State Legislature con-
fers upon them (Rochester v. Public Service Commission, 192 Misc. 33,

83 N.Y.S.2d 436, atf'd. 17 A.D. 172, 89 N.Y.S.2d 545, aff'd.301 N.Y. 801;
People ex rel Elkind v. Rosenblum, 184 Misc. 916, 54 N.Y.S.2d aff'd.
ZE?PA.D. 859, 56 N.Y.S.2 ;

POLICE POWER = POLICE POWER

A brief study of the PLAN, as outlined by this Court, indicates
the basic activities LILCO intends to perform in the event of a radiolocical
accident at Shoreham.

- 10 -
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It intends to declare an emergency and advise citizens of the
steps they should take to protect themselves., LILCO intends to manage
a major, full-scale evacuation of a 160 square mile area. It intends to
close public highways, re-route traffic and direct the flow of traffic. ~
The utility intends to decide upon and oversee steps to secure public
health within a fifty mile radius of the nuclear facility. LILCO intends
to oversee evacuation centers for more than 100,000 people. It intends
to decide when and in what fashion citizens may return to their homes
in previously contaminated areas.

LILCO maintains that these actions do not involve governmental
functions and that its proposed "management" of the evacuation of the
residents of Suffolk County would not involve an exercise of the STATE's
police power. What is the basis of LILCO's assertion?

Two reasons are advanced by LILCO for its stance. First, LILCO
does not propose to use force or the threat of force to compel obedience
to its recommendations. Second, the essence of the STATE's police power
is regulation and the ability to incarcerate persons who engage in pro-
hibited activity. LILCO is merely planning for and responding to a radio-
logical emergency in carrying out the functions in the PLAN and not regu-
lating an emergency response.

The position taken by LILCO is untenable. The fact that LILCO
will not issue traffic tickets or arrest someone is of little significance.
The exercise of governmental functions does not necessarily require the
imposition of penalties as indicated by the following language in the case
of Branden Shores, Inc. v. Incorporated Village of Greenwood Lake,

68 Misc.2d 343, 325 7.Y.S.2d 957 at page 960:

"The term "police power" has often been defined as that
power vested in the Legislature to make, ordain and
establish all manner of wholesome and reasonable laws,
statutes and ordinances, with penalties or without, not
repugnant to the Constitution, as they shall judge to
be for the good and welfare of the commonwealth, and of
subjects of the same. Whatever affects the peace, good
order, morals and health of the community comes within

its scope. -

Furthermore, the bold statement that the PLAN is devoid of any
coercion is incorrect. Does turning a two-way street into a one way street
leave motorists free to drive as and where they wish? Likewise, does .
parking LILCO vehicles in traffic lanes on the Long Island Expressway in
critical locations afford motorists a freedom of choice? Is a motorist
thus compelled to travel in accordance with the route set out in the PLAN?
Does LILCO REALLY believe that its declaration of an emergency and

vacuation on the emergency broadcast channel is any less compulsive
because the directive will not be enforced by a threat of incarceration?

LILCO's regulation theory is likewiece without merit. It claims
s own actions do not "regulate emecrgency responses' but rather
of "planning" for and “responding" to a radiological emergency.



L1L.CO, in “planning'" for a radiolosical emerpeney would in offeet be
performing functions that are governmental in nature. In "responding”

to a radiological emergency, the utility would undertake to perform acti-
vities that are reserved to the STATE and its political subdivisions.

In fact, the Courts of the State have recognized that the func-
tions LILCO intends to perform fall within the STATE's historic police
power. See, eg. Yonkers Community Development A§enc§ v. Morris, 37 N.Y.2d
478, 3713 N.X.S5, ) g%g. ismissed, .S. 1010 (1979
(matters concerning the public health, safety and welfare are within the
Srate's police power); Royce v. Rosasco, 159 Misc. 236, 287 N.Y.S. 692
(1936) (abatement of public emergencies is within State's police power).
Pcople v. Bielmeyer, 54 Misc.2d 466, 468-69, 282 N.Y.S.2d 797 (1967)

Tt has long been recognized that the power to regulate and control the
use of public roads and highways is primarily the exclusive prerogative
of the States."); Tornado Industries, Inc. v. Town Board of Ovster Bay,
187 N.Y.S.2d 794 (I959) (control of traffic is a matter within the ;
police power); City of Utica v. Water Pollution Control Board, 6 App.Div.2d
340, 177 N.Y.S.Z Y, aff’d., 5 N.Y. 2d 164, 182 N.Y.S.2d 584 (1959)
(control of water pollution is within the public power); Sec, gzcnerally,
N.Y. Const. Art. I, sec. 6, notes 681-902 (McKinney)).

No amount cof semantics can change the true mecaninp of the
vi a

ties which LILCO proposes to perform in the event of a radiclogical
nt at Shorcham. No amount of ink can cover up or blot out the fact
1.11.€0's “intended functions' are inherently governmental in nature
fall clearly within the ambit of the STATE's police power.

THE DELECATION OF POLICE POWERS

Does LILCO have any statutory authority to axe
over>

ed in the PLAR? How are the STATE's police powers:
these powers been delegated to LILCO?

rcis he functions
3
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(a) TO LOCAL COVERNMENTS

The COUNTY, TOWN and other local governmental sul

en legated "nearly the full measure of the STATZ's po
ho State Constitution and various State statutes" (Hoctz
7 Crie, 497 Supp. 1207). Article 9, Section 2 of the
Constitution is the primary source for the authority of 1 governments
ro exercise the police power. Section 10.1a(12) of the Municipal Home
Pule Law expressly delegates police power to governmental units by con-
ferring authority upon them to "provide for the well-being of persons
or property therein." Thus, these constitutional and statutory provisions,
in of themselves, authorize the COUNTY and TOWN to exercise the STATE's
police power.

(b) TO PRIVATE CORPCORATION

The Court has been unable to find any provisions in the State
Constitution or State statutes which authorize LILCO or any cther private

corporation to exercise any portion of the STATE's police
T TY N

In fact, any attempted delegation of police power to LILCD would amount
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to an unlawful delegation of governmental powers (See 20 N.Y, Jur. 2d,
"Constitutional Law" §183). A governmental unit can not bargain away

its police power to a private party or organization (Beacon Syracuse
Associates v. City of Syracuse, 560 F. Supp. 188). Governmental functions

and responsibilities cannot be surrendered by contract where police power,
public safety and welfare are involved (Patrolmen's Benevolent Ass'n.
v. City of New York, 59 Misc.2d 556, 299 N.Y.S.Zd 986).

CORPORATE POWERS

LILCO is nothing more than a creature of the STATE. Corporations,
unlike natural persons, possess only those powers that have been conferred
upon them by the state of their incorporation (14 N.Y. Jur. 2d "Business
Relationships, §340). Corporate powers do not exist merely because they
are not expressly prohibited. A valid basis must be demonstrated for the
existence of a claimed contested power under the laws of the state under
which the corporation has been created. (See 6 Fletcher, Cyclopedia of
Corporations §2476 - 2486, Rev. Perm. ed. 19/9).

The express powers which LILCO possesses are set forth in
Section 11 of the New York State Transportation Corporations Law and Sec-
tion 202 of the New York State Business Corporation lLaw. What express
powers does LILCO have as a direct result of these statutes?

Section 11 of the Transportation Cerporation Law grants electric
corporations and gas and electric corporations the power to generate, ac-
quire and supply electricity for heat or power to light public streets,
places and buildings. In addition, such corporations are empowered to
acquire and dispose of necessary machines and to transmit and distribute
electricity through suitable wires and other conductors. Such corpora-
tions can use streets, public parks and:public places to place their peles,
pipes and fixtures, but only with the consent of the municipal authori-
ties. These corporations also have power to acquire real estate, for
corporate purposes, but only in the manner prescribed by the eminent
domain procedure law. Thus, even in areas necessary to the conduct of
their businesses, utilities can act only under express legislative grants
of power and with the consent of municipalities.

Section 202 of the Business Corporation Law sets forth sixteen
general powers which are common to all corporations incorporated pursuant
to the laws of the State of New York. For example, the power to sue and
be sued, to hold property and to make contracts.

Thus none of these express powers bestow upon LILCO the authorisy
to implement its PLAN. Nevertheless, LILCO is undaunted by its inability
to point to a specific grant of power in either the Transportation Corpora-
tions Law or the Business Corporation Law which would lend credence to its
claimed authority to implement the PLAN. Instead, LILCO seeks to rely on
"implied powers" which existed at common law and is now codified in Sec-
tion 202 (a)(16) of the Business Corporation Law. The latter provides
that a corporation has "all powers necessary or convenient to effect its
corporate purposes." LILCO states that one of its corporate purposes is
to create and sell electricity and thus it has the power to build or oper-
ate a power plant such as Shoreham, The operation of Shoreham, according to

i




LILCO, is conditioned upon the existence of an adequate offsite emergency
plan. Thus LILCO reasons that it has the implied power to implement the
PLAN in furtherance of its corporate powers.

LILCO's view of the scope of implied corporate power has no
limit. Furthermore, it has no support in the cases which LILCO has put
forth as supporting its theories. For example, it cites the following
four cases which held:

: 1. That a corporation has implied power to make charitable
contributions for the benefit of the corporation and its employees
(Steinway v. Steinway & Sons, 17 Misc. 43, 40 N Y.S. 718).

2. That a corporation operating a home for persons 60 years or
older has the implied power to admit a 59 year old (In Re Heims Estate,
166 Misc. 931, 3 N.Y.S.2d 134, aff'd. 255 A.D. 1007, 8 N.Y.5.2d 574).

3. That a construction company may also perform related
professional engineering services (John B. Waldbilling, Inc. v. Gottfried,
22 A.D.2d 997, 254 N.Y.S.2d 924, aff'd. 16 N.Y.2d 773, 262 N.Y.S.2d 498).

4., That a corporation may make payments under a "non-compete

agreement, provided such payments do not constitute a prohibited restraint
of trade (lLeslie v, Lorillard, 110 N.Y. 519).

This Court can not fathom how LILCO expects to support its claim
. of authority to declare an emergency and assume responsibility for the
evacuation of over 10,000 people on the basis of these cited cases.

Likewise, the Court is at a loss for LILCO's reliance upon a
1901 case, City Trust Safe Deposit and Surety Co. of Philadelphia v.
Wilson_ManuTacturing Co., 98 A.D. 271, 68 N.Y.5. 1004 for the proposition
that "it is difficult to say in any given case that a business act is not
within the powers of a corporation." Ironically, the City Trust case did
not even involve New York State Corporate Law. Defendant, a West Virginia
corporation, sought to avoid an indemnity agreement previously given.
It argued that its act was "ulta vires" under the laws of West Virginia,
but it failed to offer any evidence as to the West Virginia Laws. The
court held that, absent such evidence, defendant could not avoid its
contractual obligation. r

Does LILCO sincerely believe that a judge writing a decision in
1901 would have considered that the direction of traffic or the declara-
, tion of a public emergency constituted a "business act" as the term was
! employed in the City Trust case?

’ LILCO is mistaken in its view that the power to undertake actions
necessary or convenient to effect its corporate purposes has no bounds.
A corporation lacks power, express or implied, to engage in activities
which are contrary to public policy (State of New York v. Abortion
Information Agency, Inc., 37 A.D.2d 147, 330 N.¥.2d 927, aff'd. 30 N.Y.2d
179, 3J9‘N.Y.J.la 17%). The implemntation of the PLAN amounts to an
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excrcise of the police power. The latter can only be exercised By.the »
STATE and upon proper delegation, the municipalities. The exercise of such
power by LILCO would accordingly violate the public policy of this state.

;1 5l

THE EXECUTIVE LAW
ARTICLE

LILCO claims that the activity which it proposes to take under
its PLAN is directly supported by New York State Executive Law, Article 2B.
Thies law is entitled "State and Local Natural and Man-Made Disaster Pre-
paredness'" and is found in Sections 20 - 29 of the Executive Law.

What was the intention of the Legislatuc& in enacting this law?
What does the law provide.

Article 2B of the Executive Law involves the distribution of
powers held by the Executive Branch of State Government. It clearly
expresses the intention of the Legislature to confergihe STATE's power to
plan for and to respond to disaster situations solely upon State and local
government., It establishes a framework for state and local co-operation
in planning and preparing for emergency responses to all kinds of disasters,
including nuclear accidents. Thus, this Statute ci™®ates a state agency,
the Disaster Preparedness Commission (DPC) to coordinate state and local
emergency resronses. This legislation authorizes each county and city to
plan for disasters and delegates authority to STATE and local officials
to effectuate these functions.

The Court, no matter how many times it has read and re-read
Article 2B, could not find any authorization for LILCO, express or implied,
to exercise the STATE's police powers in emergency situations. What is
the basis of LILCO's claim that Article 2B of the Executive Law authorizes
it to implement its PLAN?

LILCO rests its claim of authority upon two sub-paragraphs,
tion 20-1(a) and Section 20-1(e) contained in the statement of policy
t constitutes the preface to Article 2B. Section 20 of Article 2B
the Executive Law provides as follows:

Sec
tha
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20. Natural and man-made disasters; policy, definitions

§

1. It shall be the policy of the state that:

a. local government and emergency service organizations
continue their essential role as the first line of defense

in times of disaster, and that the state provide appro- -
priate supportive services %o the extent necessary;

b. local chief executives take an active and personal role
in the development and implementation of disaster prepared-
ness programs and be veeted with authority and responsibil-
ity in order to insure the success of such programs;

c. state and local natural disaster a1d emergency response
functions be coordinated in order to buing the fullest pro-
tection and benefit to the people;



d. state resources be organized and prepared for immed-
iate effective response to disasters which are beyond

the capability of local governments and emergency service
organizations; and )

e. state and local plans, organizational arrangements,
and response capability required to execute the provisions
of this article shall be the most effective that current
circumstances and existing resources allow.

2. As used in this article the following terms shall have
the following meanings:

a. '"'disaster" means occurrence or imminent threat of wide
spread or severe damage, injury, or loss of life or property
resulting from any natural or man-made causes, including,

but not limited to fire, flood, earthquake, hurricane, tor-
nado, high water landslide, mudslide, wind, storm, wave action,
volcanic activity epidemic, air contamination, blight, drought,
infestation, explosion, radiological accident or water contam-
ination.

b. '"state disaster emergency'" means a period beginning with
a declaration by the governor that a disaster exists and end-
ing upon the termination thereof.

¢c. "municipality" means a public corporation as defined in
subdivision one of section sixty-six of the general construc-
tion law and a special district as defined in subdivision
sixteen of section one hundred two of the real property tax
law.

d. '"commission" means the disaster preparedness comuission
created pursuant to section twenty-one of this article.

e. '"'emergency services organization'" means a public or pri-
vate agencv, organization or group organized and functioning
for the purpose of providing fire, medical, ambulance, rescue
housing, food or other services directed toward relieving
human suffering, injury or loss of life or damage to property
as a result of an emergency, including non-profit and govern-
mentally-supported organizations, but excluding governmental
agencies. g

f. "chief executive" means:
(1) a county executive or manager of a county;
(2) in a county not having a county executive or manager,
the chairman or other presiding officer of the county
legislative body;
(3) a mayor of a city or village, except where a city or vil-
lage has a manager, it shall mean such manager; and
(4) a supervisor of a town, except where a town has a
manager, it shall mean such manager.
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This Section states general STATE policies including the proposi-
tion that "local government and emergency service organizations continue |
their essential role as the first line of defense in times of disaster'" and
that the STATE shall provide appropriate supportive services to the extent -
necessary. This policy statement, contrary to LILCO's assertions, does
not explicitly or implicitly authorize private corporations to exercise
police powers in the event of a nuclear accident. ‘

|
|

Section 20-1(a) acknowledges the role of private groups called
"emergency service organizations" in providing :services directed toward
relieving human suffering, injury or less of life or damage to property"
such as fire, medical, ambulance, food, housing and similar rescure ser-
vices.

These private emergency service organizations have not been dele-
gated in any way, shape, manner or form to the governmental functions which
the PLAN contemplates. The Legislature, if it intended to delegate the
broad-scale powers LILCO claims, would have done so in clear explicit
language in the substantive portions of Article 2B which presently only
confer these powers upon state and local governments.

CONCLUSION

These declaratory actions which arise out of LILCO's attempt to
secure approval of its utility sponsored PLAN clearly present a justi-
ciable controversy and the complaints do state a cause of action, The
limited issue of LILCO's authority to implement its PLAN under the laws
of the State of New York does not involve nay disputed questions of fact.

LILCO, as previously mentioned, intends to execute the PLAN
solely with its own employees and intends to carry out activities which
are inherently governmental in nature. These powers have been solely con-
ferred upon the STATE and its political subdivisions. LILCO, a private
corporation, is a creature of state law and only has those powers which the
STATE has conferred upon it. These powers, express or implied, do not
include the right to exercise governmental functions.

There is a paradox_ which is present in this controversy and
involves the philosophy of the creation of our government. In order to
recognize this paradox, one must examine the philsopl.y of our founding
fathers in creating our government.

The political ideas behind the Declaration of Independence and
the Constitution were not the sole inventions of the founding fathers.
Franklin, Jefferson, Madison and other colonial leaders were learned and
widely read men, steeped in the ideas of the English political philesophers.
The most influential of these philosophers upon the founding fathers was
John Locke (See Clinton Ressiter, "1787: The Grand Convention",
[MacMillan, 1966])).

Locke, an avid opponent of the divine right theory of government,
put forth his ideas about the creation, purpose and powers o government
in his "Treatise of Civil Government" written in 1689. His ideas, for
the purpose of this discussion, may be summarized as follcws:




1. Individuals originally existed in a state of nature.
Fach indiv’ dual had the right to do whatsoever was neccssary for his
oreservatic  and the right to pnish those who committid crimes against
the laws of nature. Locke called these rights the "supreme power".

2. The weak were at the mercy of the strong in the state of
naturc. Each individual, because of the situation, entered into a
"eocial contract” with every other individual and this social contract
resulted in the creation of a civil society or community. The "supreme
power" is surrendered by each individual to the community.

3. The community is created for the purpose of establishing a
goverrment, which is accomplished by means of a trust. This means that
government only enjoys a "fiduciary power". Thus the community does not
surrender the "supreme power but merely entrusts it to government.

4. The powers of government are limited. Government is account
able to the community. The community, if government breaches its trust,
had a right to "appeal to the heavens". This latter phrase meant the right
of revolution (our founding fathers substituted the right to change
governments by means of a free election for Locke's right of revolution).

What is the paradox?

The STATE and COUNTY would be breaching their "fiduciary" duty
to protect the welfare of its citizens if they permitted a private corpora
tion to usurp the police powers which were cntrusted solely to them by
the eommunity. LILCO has to realize that this is a government of law and
not of muen or private corporations (See John Adams "Draft Massachusetts
Constitution, Declaration of Rights, ART XXX, 1779).

On the other hand, the STATE and COUNTY maintain that they
cxercised their police powers in order to protect the community in their
detern.ination not to adopt or implement any emergency plan for Shoreham
becausc of the "impossibility" to have a "safe evacuaticon” in case of a
nuclear accident. LILCO asserts that this position is nothing more than

"eham' and amounts to a breach of the STATE's and COUNTY's duty to pro-
rect the citizens in case of a nuclear accident at Shoreham as envisioned
by article 2B of the Executive Law. LILCO is in effect reminding the
STATE and COCUNTY governments that "Non est Princeps Super Leges, Sed Leges
Supra Principem" (The Prince is not above the Laws, but the Laws above
the Prince, Pliny the Younger, "Panegyric of Trajan" Sec. 65 100 A.D.).

There is no need to resor. to a revolution or the usurpation of
governmental powers by LILCO if there has in fact been a breach of a trust
bv the STATF and COUNTY. LILCO can test this matter in another tribunal
by ccmmencing an action in the nature of a writ of manduamus or in the aren
of public oyinion which manifests itself by the results of an election.

Settle judgment on notice. 52;7, ﬁﬁ’ .
¢ lon -..-15.,&

J.3.0,




2000 PENNG . /AN A AvENUE. N W
" 2 8C* 9230
WARHNGTON O C 20038
TELEPRONE 202 988 1900

FRET L RG wA BANR TOWER
0 BG= 2889
NORFOLR ¢ BG NA 2394
TELEPHONE 804 €29 330
TELER Yanele

HuNnTOoON & WILLIAMS
TO7 EAST Main STREET PO Box is2as

RicumonND, VIROINIA 20212

TeLeP=ONE 804 788 B200
TWX-710 996 - Q08

200 PAms avEnLE
NEW TORR NEw T ORR O
TELEP=ONE 212 980 8200

TELEx 784700

BB AT BLLONG » O 8O 09
RALLG™ NORT= CAROL NA 27602
TELEP=ONE 39 828 0O

FIRET TENNESAEE Bans BUILDING

O 0= 8
ey o May 31, 1985 ey S CT AT
TELESwONE TG 382 2200 FiLE NO
QIMECT DAL MO 80a 7880
To: Chairman Palladino, Commissioners Roberts, Asselstine

Bernthal and Zech

Samuel
Judges
Judges
Judges
Judges

J. Chilk, Secretary of the Commission
Rosenthal, Edles and Wilbur

Brenner, Morris and Ferguson
Margulies, Kline and Shon

Kelley, Bright and Johnson

Docket No. 50-322-0L

(Shoreham Nuclear Power Station, Unit 1)
Notice of Issuance of Suffolk County Executive Order 1985-1

The Suffolk County Executive yesterday issued the attached
Executive Order 1-1985, directing the Suffolk County government to
review the Shoreham Emergency Response Plan now before the NRC and
FEMA and to conduct an exercise of that plan in conjunction with

lated articles appearing in this morning's Newsday are also at-
9 Tewsday

tached.

The issuance of Executive Order 1-1985 is clearly an event of

significance for this proceeding.
exact contours of its effects.

It is too early to tell the
LILCO will endeavor to keep all

parties notified and will request any appropriate schedule or
other modifications.

|
|
|
|
1
|
LERO, with the County assuming command-and-control functions. Re-
Respectfully submittad,

/ /
1ﬁ212
Dohald P. Irwin,

ne of Counsel fo

Long Island Lighting Co.




LILCO, May 31, 1985

CERTIFICATE OF SERVICE

In the Matter of

LONG ISLAND LIGHTING COMPANY
(Shoreham Nuclear Power Station, Unit 1)

Docket No.

50-322 (OL)

I hereby certify that "Notice of Issuance of Suffolk Coun-
ty Executive Order 1985-1" with attachments was served on the
following persons this May 31, 1985 by hand, as indicated by an
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by Express Mail, as indicated by three asterisks, or by
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EYRCIITTVE _ONDCN numpen ¢ -

AJOD

By the power vesied in me under Article I1I1-B of the
New York Ctate Exc»utlxn_Lou-eni.!ssz-cf-:hc
CHARTER, I hereby determine

~SUFTOLX “CoumIT”
that it is necessary for me to

cause to be reviewed and evaluated the Local Emergency Re-

$pouse Plan for Suffolk County preseutly hafnre the Unitod

States Nuclear Regulatory cemzissicn-and-tue-Folerai Eméryen-

Cy Management Agency.

I therelose dircer eha Lohuwisvioner of Police and

Commissioner of the Suffolk County Planning Department to

use whatever resource:s of the gevernment of the County of

Suffolk are necessary in order te cemplete a review and evalu-

ation of the above Lecal Emergency Response Plan and carry out

and cause to be conducted a test and exercise of the above said

Plan in conjunction wiek the Lucal Pmergency Response Organi-

cation (LERO). | further direct that agents of the County of

Sulfulk assume the tunction of command and control with imple-

mentation of the police powers of the County of Suffolk over

the conduct of said test and exercice.

IN WITNESS WHEREOF, I herenhy «e: my hatd tivis ;;B*ﬂf'
day of May, 1985.

i, Koo Lo

N EAECUTIVE OFPICE Ui DG SUFFNOLK COUNTY EXECUTIVE
VETER AN wrwomo, e LT
MAUPRAUGE Ny rirey
918 380 4000
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Cohalan Drops
Sho;:eham Fight

2 '

“The unique local

conditions of Long
Island make it participate in .-~ .-
impossible to emergency 4y
protect the public i s B
safety if there were review of the 355 7
a serious accident emergency plan E :
at the Shoreham found to be ~ -
plant ... In short, favorable then I'm
there can never be not opposed to tho
emergency operation of
preparedness to the plant.’ g
protect our Lo
citizens.’
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Orders County Evacuation Drill;
LILCOtoPay $130M in Back Tax
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.“There is no competing
value, be it political,
economic or otherwise,

"that could justify our
giving the public’s safety
any priority other than
the very highest.’

- Feb. 16, 1983, Cohalan announcing
his position on emergency

mpundnoufotSbonhm

“The county government
will not become LILCO’s
pawn, and we will not be
pushed by LILCO into
compromising the truth
_.. Suffolk County will
not walk away from the
fact that Shoreham
cannot operate.’

— March 8, 1983, in a Newsday op-ed
essay

“The most damning
thing I can say about
Pat, and it’s the truth,
is his lack of
consistency and
political integrity.’

— Nov. 1, 1983, attacking
Assemb. Patrick Halpin's shift to
support of Shoreham

i ¢_..New faces and new
f ideas present us with
new opportunities to
reach a solution on
the economics of
Shoreham.’
| et
° as LILCO’s chairman

‘We have not publicly

¢ our position on
Shoreham. We still have
two concerns, emergency
planning and safety ...
these people in the
opposition ... think the
only problem is
Shoreham. here are
other problems out there
including fiscal stability
of the county.’

— May 7, 1985, reacting to criticism
he Lad softened his position.

~“..I'm going to

cooperate in the review

“ and evaluation of the

' plan on the table and
carry out a drill, and to

that extent you could
extrapolate I've dropped
my opposition to the plan
as long as the results of

the drill are positive.
— May 30, 1985, after signing the
vxecut,ve order directing county
authorities to review O's
evacuation plan.




- Major Hu

By John McDonald
Suffolk County’s participation in testing
an wmtls:: plm. the onhr:m nucle-
ar power tise ke tows ni
the pluu.’ but .:ﬁi.mm. 1 ot?ﬂ
must clear severa! hurdies before the $4 2-

billion plant on line.
Al S' dramatic shift in Pition
by Suffolk ty Executive Peter F. Coha-
lan is & major victory for LILCO, the utility
still faces major political and regulatory
hurdles that block the plant’s opening.
Foremost the loms is how to
turn around Gov. o Cuomo’s opposition.
The Suffolk County ture is strongly
committed to \ng lant from open-
ing. Other include the plant’s
-plagued backup diese! generators.
Also, the emergency evacuation plan and
low-power tests of the plant’s equipment
still must be found to meet Nuclear la-
tory “ommission standards. s li-
cense to conduct low- tests was re-
voked by the NRC :n February o that the
NIRC could reeensider eqripment ascurity

Whether Cuomo's position on the Shore-
ham issue will change because of Cohalan's
swing is to te determined. In 1983,
Cuomo only that he would not impoee
an emergency plan on Suffolk after the
county decided not to adopt one. But Cuo-
mao's position since has hardened.

In a May 21 letter to Premdent Ronald
Reagan, Cuomo said, “The independent de-
cisions of Suffolk County and New York
State against adopting or mplcmcnu’n! an
emergency plan for Shoreham were made to

the safety and weifare of the public

and followed extensive analysis and deliberations.”

. In the same letter, he warned the Reagan admin-
istration not to attempt Lo “promote operation of the
&::mroto‘ocuomof the State of New York and the
ty of Suffolk. New York State would consider

any such action an affront o its sovereignty . . e

While Cohalan's party holds & majority in the
county legislature, Cohalan's shift does not guaran-
tee that ublicans in the legislature wall follow
suit Cohalan mainta:ne that the legislature has no
role in deciding whether the county wil! participate
in emergency pianning. b.t that orinicn is certain
to be chalienged

Up o now, ouly Pres:iing OMcer Leu Howard
(R-Amityviile) bas been a -ons stont Shorenam
backer, with two others ebsiairung on occasiona!
anti-Shoreham votes [f a vote were takern today,
even LILCO supporters doubt that more than four of
the legislature’'s 18 members would back opening
the plant.

On the other bhand. Cohalan has & history of
eventually getting his way with the leguslature He
enlis rats 1o help him oust a troublesome
r-i‘m‘ officer and changed the minds of seeming-
y strong willed leguslators to put together a finan-

rdles Before
tartup

LILCO Chairman Willilam J. Catacosinos during interview

cial aid pcchgo for the Southwest Sewer District
and to wrest from the legislature authority over
amendments to the county opersting

As for LILCO, it still must clear s pumber of
regulatory hurdles, some of which still may take a
significant amount of time to implement. Among
them are the following:

® Low-power Tests. The NRC is considering
LILCO's request that the company be allowed to test
the plant at up to S percent power with & gas turbine
arc mobile diesel generators as temporary backup
generators An appeals board revoked an earlier
ow-pewer license in February because not enough
xnsiderat, n was given o secunty lssues

® Diesels. An NRC licenaing board s weighin
whether LILCO ean use its Transamerica Delsval
Industrirndiese generators, which suffered cracks:n
1983, during &t least the first 18 monthaofthe plant's
operation A decision is expected in June or July

@ Emergency planning. Even with the main is
sue of county participation apparently resolved, de-
tails of the plan mus: be recast Lo include county
emergency workers A drill must be conducted and
graded by the Federal Emergency Management

Agency

Ve
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Shoreham

By Rick Brand

Suffolk County Executive Peter F. Cohalan yes-
terday dropped his battle the Shoreham nu-
clear plant and directed police and planning officials
to run a drill of an ~evacuation plan.

Reversing two years of staunch opposition to the
opening of the nearly completed plant, Cohalan said
in an intérview with Newsday that he was ﬁnpuvd
to support Shoreham’s opening if the dnll proved

Almost immediately, the plant’s owner, Long Is-
land ting Co., said it would now pay $130 mil-
lion in taxes it has withheld in response to the
county’s battle ageinst Shoreham. The two develop-
ments, which came after weeks of private meetings
between Cobalan and LILCO Chairman William
Catacosinos, drew quick and sharp criticism from
Shoreham

opponents.

Cohalan said, "You could extrapolate I've

dr:.ordmyoppduonwmplmcu as the

ts of the drill are tive." Then he added,
“Alec jacta est . . . the die is cast. Those were Cae-
sar's words as he crossed the Rubicon.” Cohalan was
interviewed after he signed an executive order di-
nm;f Suffolk Police Commissioner DeWitt Treder
and Planning Commissioner Lee Koppelman to pre-
pare for & drill and assume “"command and control”
over the exercise.

Asked sbout the executive order at the utility’s
Hicksville office, Catacosinos said, "This is fantas-
tie, 1t's +." The two men said that Cohalan had
info the LILCO chairman of his intention to
change his position by telephone Wednesday, and
Catacosinos agreed to turn over the withheld taxes
today on the $4.2-billion Shoreham plant. "The rea-
mdbc withbolding the taxes no longer exists,” he
said.

Cohalan's decision shifts the focus of the battle to
the county legislature and Gov. Mario Cuomo, who
has been allied with Suffolk in fighting the plant
Cuomo has said he would continue the battle even if
Suffolk dropped 1ts opposition. Last night, informed
of Cohalan's action, Cuomo refused to comment

“We have not seen any written explanation or
justification of the county's change of position.” said
Michael Del Giudice, secretary 1o the governor
Cuomo administration officials expressed surprise
at thec e and said the issue of Shoreham's safe-
ty, which Cuomo has called fundamental, has not
been addressed at all. They also said they had been
working in the past two weeks on s bill that would
have helped Suffolk County financially by forcing
LILCO to pay its back taxes immediately

Cchalan has spent two years and more than $12
million in county funds battling the piant, and used
the issue a3 the centarpiece .
He said, "My position has not
the {acts have changed. [ have no

my‘miﬁoa'xfdnm&‘na.'

ut public officials who have joined Cohalan in

the iight against Shoreham condemned his hift

ah:’n%cymmromamut)hulq!m

is. Gregory Blass (R-Jamesport) said,

ity the most decision of his administration.”
id state executive law gave him the

power to act unilaterally in ordering county agen-

cies to take part in phnllubrm

emergency
plant. But several legislators questioned the legality ..

of Cohalan’s move night.
To te Shoreham, must get federal
approval for its evacuation plan, conduct a success-

drill, obtain a waiver of Nuclear Regulatory
Commission regulations to use non-qualified diesel
generators for shutting down the plant in the event
of an emergency, get its troubled merica De-
laval Industries diese! generators certified and re-
ceive a full-power license.

But Cohalan's action could remove what has gen.
erally been considered the prime obstacle to Shore-
ham's opening — the lack of county participation in
the emergency plan.

“We basically had a lose-lose situation,” said Co-
halan. "We both had our hands on each others
throats and we were choking each other to death
. . . There could be no winners and there would be
three losers — LILCO and the county were two and
the other loser was the ratepayer.”

Cohalan's shift comes amid a growing chorus of

nuclear opponents who maintain that the county ex-
ecutive has deserted their ranks and is preparing o
“sell out the public safety” of county residents. Since
last September, the administration has removed fi-
ery field general Frank Jones from overseeing the
Shoreham battle, curtailed its lawyers’ role and be-
gun consulting ¢n a frequent basis with top LILCO
officials

His switzh comes at a time when many Shore-
ham opponents are saying the county has virtually
won its battle against the plant in the courts and
with the NRC Judges and NRC hearing officers
have endorsed the county’s arguments that LILCO
did not have legal authority to implement ita emer-
gency plan, which used utility workers in kev roles

Against

LT



Cohalan said rday that new information
from uuo:ul ies has Zumpd abcut radiation
releases which makes the county’s position in favor
of & 20-mile evacuation tone no longer necessary.

sary,” he said.

M\h::h the fight has been costly, Cohalan
maintai that the expense was worthwhile be-
cause of gains be said the county made in getung &
safer

The m’:rdthn. Cohalan maintained,
has gotten the to increase its scrutiny of Shore-
ham to the poi t where "it's the most inspected plant
in the nation;” forced LILCO w make wholesale
changes to its own evacuation plan, improving it
wafety; caused an overhaul in LBI:O management,
inel replacement of the company chairman

and the of a nuclear vise president with ex-
tensive in the industry; and resu'ted in
LILCO 10 treat its alternate diesel gener-
ators as vital at” for security

Such moves, said lan, "are a victory for publié

Pointing to LILCO’s one-time proposal for a 56.5
percent r:gt increase for Shoreham, Cohalan aiso
said the county’s opposition has forced the utility o
stretch out payment for the $4 2 billion plant. Coha-
lan, LILCO and Nasssu County Executive Francis
Purcell have a rate-mitigation plan which,
if enacted, would increase rates only 2.2 percent an-
nually for five years. In addition, Cohalan said,

since taking his original position, the demand for °

electricity has dramatically and the power
from Shoreham omddwknpthauﬁon?wr-

ous.

Cohalan aleo said LILCO's payment of proparty
taxes will stabilize the county’s financial situation
and improve its bond rating, now one de above
the speculative category. Until now, said, the
county faced the r of at least 25 percent tax
increase and la of up to 3,000 employees. With
the $67 million in cash the county expects Lomorrow

from back tax ts, along with another $13
millien from payments O will give to
Brookhaven town, Cohalan said the county may
be able to reduce taxes in 1988, although he could
say how much

The county executive’s stance is a 180-degree
turn from his position in 1983, when Cohalan
took the leed in the anti-Shoreham movement
and said safe evacuation of the area was impossi-
We must
coa

§

not put into plass & “paper plan” —
Lﬂ" ted pa of platitudes which serve
O’s self interest,” he said then. "That would
only lull the lic into believing they are pro-
tected, when in fact they are not.” county
uded that evacustion was not feasible after
nding $600,000 on experts who maintained
t that it would take 30 hours to evacuate the
20-mile sone around the plant because roads
would be jammed with c.

In his re-election campaign in 1883, Cohalan
used the (ssue to batter gn opponent for ecounty
executive, Assemb Patrick mp:n ‘D-Linden-
hurst), who favored the plant’'s opening At the
time, Cohalan attacked him for lacking “political

integrity” and having “the backbone of a choco-
late eclair”® :

The county executive sxpressed the hope that
both the county legislature and Cuomo would fol-
low his lead and back his executive order for a
drill. But be conceded that if it were put to a vote
of the local lawmakers, he probably would not get
their approval.

cism,” Cobalan said, “1 may be .aﬁﬁi&‘ ue
" At wors:.

;
:
:
3

uc -
tion hmiu,wmmmhwwm
for the drill. He said he hopes a meeting
Speck could be arrar ped for next week.

Cohalan also said he plans to meet with Waah.
ingwn lawyer Ilerbert Brown, who has led the
county’s legal fight :gumn Shoreham, to review
current litigation in the case Chief Deputy Coun-
ty Executive John Gallagher said decisions will
be made whether to continue various parts of the
Shoreham litigation on & “case by case basis”
Cohalan said it will be up to Brown and his firm

». . ¥h they still went tp tihe county |
L&sw sm»c . termpnk anty 19

\

ohalan's

e case, given
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| /:Ciohalan’s Shift: Signs
Were There

cy is the
most t issue of public safety
that this county government has
faced. There is no competing value, be
it political, economic or otherwise,
mtumldm&wdnuuupub-
lic's safety any priority other than the

his own account, however, Coba-
lan’s attitude toward nuclear power on
laland has changed at least three
times. As lalip Town supervisor in
1978, be took anti-Shoreham mde
in & debate with then-Cous‘y Execu-
tive John V.N. Klein. Laver, under
from construction unions for
whom Shoreham meant jobs, Cohalan
retreated and fired Irving Like, & law-
yer representing the county in battles
with LILCO. By 1982, however, fol-
lowing electoral victories by several
Shorebam foes, Cohalan was a deter-
mined enemy of nuclear power aga:n

The first public sign of his latest re-
treat came in September.

Without warning, Cohalan abruptly
replaced Deputy County Exzecutive
Frank Jones as fleld general of the
county’s efforts to block Shoreham’s
operation. Jones, & big, bearded man
with & voice like & cannon and an ap-
petite for combat o match, made way

County Ezecutive
s former college od-

whelmingly Republican county, eked
out & 22,000-vote victory over Aasemb.
Patrick Ha'pin (D-Lindenhurst), & 30
year-old Democrat little known in the
county outside his Babylon assembly

district.

Some Rmblinn strategists drew
the moral that despite various public
opinion polls showing overwhelming

opposition to the Shoreham plant, the .

issue cut both ways iz the g.litiul
a~ena and may have helped Halpin.

Two months after the election, Co-
halan's once unyielding opposition to
LILCO began showing hairline
cracks,

In January, 1984, he welcomed ..

LILCO's pew chairman, William Ca-
tacosinos, by saying, “New faces and
pew ideas present us with new op-
portunities to reach & solution on
the economics of Shorebam ™ Al
though he continued to call for
LILCO to abandon Shoreham, it was
his first conciliatory gesture toward
the company he called an “outlaw
atility” 19 days before

The following summer, funds for
the 'egal fight agains Shoreham be-
came a bargunung chip in another

litical battle, over the Southwest

wer District, wmith Cohalan sayi
he wouldn't approve sdditiona
Shoreham lega! funding unless legis-
lators backed a sales tax (ncrease to
bail out the sewers.

Then came Jones' removal, followed
by Gallagher's revelation, in & meet-

-
.

ing with Wall Btreet imvestment
brokers, that the county might re-ex-
once

::umwtmm.'mw
Mthodm.wummdhu
tion had not switched, but re-

to deny that change was o

the wind .
Mmmyhddh'dm

nulliuhu“dbuﬂm

January. .

*It took me quite a while to think

ing posi-



‘
.

authorise and t an evacuation or an

security standards that are applied to vital equip-
ment at the plant be applied to backup [diesel)
equipment. This concession is a big victory for us,
and it puts to rest the concern that we've had for
many months . . .

LI BN

Where the management of LILCO’s concerned,
LILCO bas & new chairman, Oborehau Las & uew
vice president of nuclear tions, the New
York State Power Authority has extensive exper-
ience in running & nuclear plant similar to Shore-
bam. So in three years we feel we've turned the
Shoreham issue around. It took a lot of money
and & great deal of sacrifice on the part of our

midcnubutthcwuntyhminwﬁwh
take control of Shorsham's future. . . eal
the time has now come to iook at Shorebam in &
pew light

L BN

Long lsland must have a reasonabls source of
electnicity at reasonable rates if we're hopeful of
sustaining a healthy economic growth A safe
Shorsham plant, operated under a realistic, weil
tested emergency plan, can play & major role
as & resource of such power God forbid we have
brownouts — spoiled food, downtime in industral
plants, the posability that emergency services
would be curtailed.

LR BN

There have been many changes since 1982
Number one, energy forecasta have changed
There has been & tremendous increase . . . in the
use of energy. Number two . . . it's becoming
clear that & 10-mile evacuation zone provides a

*We 'l'urned the Issue
Around’

safety that we insisted on in 1962 agd

I foel the plant hnb..l:lnthnh.'lczhr
one, emergency planning better. . . feder-
al government now has up to 12 agencies envolved
insuring public safety. Number two, the level of
inspection at the plant ls unprecedentad . . . The

If anything caught sttention more than

eloe it was ‘mrmu.

:«uﬁw&hﬂnmul ”m:ulhy’
ve

Under the and duties | have,

Whers e financial situation is concerned
LILCO and the county had each other locked
incduthm!'ohalnn.luw'q.ho
uadmul-umm
part of a bigger picture, really, which itvolved
the whole survival of lsland, involving
rates, possible demise of aa

onuty—vuehl‘nmbunbm
of county t due to lack of LILCO
tazes, the mnoaudndqu
:dvbcvt;mm of LILCO's tazes come

. We

k3
The time has come . . . to give the emergen-
cy response plan an bonest test, one controlled,
concucted and commanded by Suffolk County
officials and that's the reason why | issued this

“executive order today directing Lee

and Dick Treder to lead a county force
. . . And I'm calling on the federal government

.. to [be) a full participant . . . We're also
asking the federa! government to continue ex-
ploring all scientific data surrounding the issue
of nuclear plant safety as it impacts oo public
safety.

LA B

Goveraor Cuomo nas supported us right
down the line because he respecied the auton-
omy of local government o govern its own af-
(airs Governor Cuomo could have overruled
the county on this matter of an emergency
plan on Shoreham, but he didn't. He didn't be-
cause he respected local sutonomy . . . Now |
ask his help to us beyond Shoreham as we
enter the struggle for rate and energy stability
and I'm also requesting all of our county legis-
lators to join with me on this {ssue and tc ask
for their support . . .



SUPREME COURT OF THE STATE OF NFEW YORK
COUNTY OF SUFFOLK

-~ - X

In the Matter of the Application of

THE TOWN OF SOUTHAMPTON, THE TOWN

OF EAST HAMPTON, THE TOWN OF

SOUTHOLD, and THE TOWN OF RIVERHEAD, AFFIDAVIT
Petitioners,

for a Judgment under Article 78 of
the Civil Practice Law and Rules Index No.

(‘_ M
PETER F, COHALAN, County Execu- £5-10%20

tive of the County of Suffolk,
Respondent.
STATE OF NEW YORK)
oy :ss
COUNTY OF SUFFOLK)

STEPHEN B. LATHAM, being duly sworn, deposes and
says:

1. I am a member of the firm of Twomey, Latham &
Shea, special counsel to petiticners in this proceeding.
I make this affidavit in support of the Order to Show
Cause and in support of the temporary restraining order
sought by petitioners.

2. There is an urgenc need for an expedited ruling
on the merits of this Article 78 proceeding as well as
the issuance of the temporary restraining order. Unless
such relief is granted, which will preserve the status

guo in numerous pending state and federal proceedings,



respondent will continue to cause irrevocable damage to
the position of the County and the interests of peti-
tioners herein.

3. This special proceeding seeks to annul Execu-
tive Order 1-1985 (Exhibit 1 to the Petition) issued by
respondent Peter (Cohalan on May 30, 1985. By that
Executive Order, and actions implementing it, respondent
is actively and systematically dismantling the County's
emergency planning policy and legislation as set forth
in exhibits 2, 3 and 4. By Executive Order 1-1985,
responden: has directed the Commissioner of Police and
the Commissioner of the Suffolk County Planning Depart-
ment, amony others, to use whatever resources of Suffolk
County are necessary to test and exercise an emergency
plan prepared by the Long Island Lighting Company
("LILCO") and to assume the functions of command and
control concerning the implementation of the police
powers of the County of Suffolk with regard to that
plan. (See Exhibit 1).

4. Exhibit 4 to the Petition clearly establishes
that the actions which respondent has and is undertaking
pursuant to Executive Order 1-1985 are in violation of

the lawfully adopted legislation of Suftolk County.



5. As is evident from Exhibit 6 to the Petition,
this alleged "change in position® of the government of
Suffolk County has been disseminated throughout federal
agencies in an effort to seek the licensing and opera-
tion of the Shoreham Nuclear Plant (see Exhibit 6).
Respondent's directive, issued by executive fiat, is 1in
direct contravention of the County's lawfully enacted
legislation set forth in Exhibits 2, 3 and 4 and in
violation of the Suffolk County Charter, Article 2-B of
the Executive Law, §153 of the County Law, and Article
IX, §2 of the Constitution of the State of New York.

6. Petitioners herein are seexing a temporary
restraining order enjoining the respondent, his contrac-
tors, agents, etc. from taking any action which directly
or indirectly supports or executes the policies and
actions set forth in Executive Order 1-1985. Without
such immediate relief, respondent Cohalan and his
agents, etc. will continue to cause irreparable damage
to the position of the County of Suffolk on emergency
planning, causing irreparable injury to petitioners and
their residents. (See attached Affidavit of Martin
Lang).

7. Agents of respondent Cohalan appeared before

the Nuclear Regulatory Commission on Tuesday afternoon,
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SUPREME COURT OF THE STATE OF NEW YOPRK
COUNTY OF SHFFOLK

In the Matter of the Application of
THE TOWN OF SOUTHAMPTON, THE

TOWN OF EAST HAMPTON, THE TOWN OF
SOUTHOLD, and THE TOWN OF RIVERHEAD,

Petitioners, AFFIDAVIT

for a Judgment under Article 78 of
the Civil Practice Law and Rules

Index No. O5-10520

PETER F, COHALAN, County Execu-
tive of the County of Suffolk,

Respondent.
- - - —— - X
STATE OF NEW YORK)
:1ss

COUNTY OF SUFFOLK)

MARTIN LANG, being duly sworn, deposes and says:

l. I am the duly elected Supervisor of the Town of
Southampton. I make this affidavit in support of the
petition which seeks to annul Executive Order 1-1985
issued by respondent Peter F., Cohalan on May 30, 1985,
This affidavit is also made in support of the Order to
Show Cause which petitioners herein seek,

2, The Town of Scuthampton is a municipal
corporation organized under the laws of the State of New
York. The Town of Southampton has been an active

participant in proceedings before the Nuclear Regulatory

Commission and in litigation in Supreme Court, Suffolk




County, challenging the feasibility of developing an
adequate emergency plan for the residents of Suffolk
County. The Town has focused particularly on the
feasibility of evacuating residents from the Town of
Southampton and the rest of eastern Long Island.

3. Petitioner Town of Southampton consists of
approximately 123 square miles on what is known as the
"South Fork®" of Long Island which, at its narrowest
point, 1s about 3/4 of a mile in width. The Town
contains a very limited road network and transportation
problems during even limited emergencies or during the
influx or exodus of our substantial summer population,
are severe., With approximately 45,000 people,

Southampton has the largest year-round population among

petitioners, Dinng the summer months, however, the

population of Southampton approaches or exceeds 100,000
people. An additional number of "transients" who visit
the Town increase our daily population by many thousands
more. These conditions and problems exist to varying
degrees within the Town of each petitioner herein.

4, Petitioner Southampton is first and funda-

mentally concerned with the safety and well-being of its




residents, In the event a general emergency were to
occur at Shoreham and an evacuation were to be ordered,
we believe that an uncontrolled evacuation of a major
portion of Southampton's residents would occur and that
our police, fire and other officials and emergency
services would he unahle to control such an emergency.
On this hasis, alone, we have determined that the
operation of the Shoreham Nuclear Power Plant poses a
serious threat to the health and safety of our residents
and that it should not operate.

5. The Town of Southampton has adopted and
strongly supported the emergency planning policy for
Suffolk County as set forth in Resolutions 262-1982,
456-1982 and 111-1983 (attached to the Petition as
Exhibits 2, 3 and 4 respectively). As the responsible
government primarily involved with developing emergency
plans for Suffolk County residents, we support the
County Legislature's determination set forth in the
above resolution as signed by County Executive Peter
Cohalan, which have concluded that no safe evacuation or
emergency plan for Suffolk County can be developed or
implemented,

6. In the proper exercise of its legislative



judgment, Suffolk County determined that emergency
planning would have to take place throughout a major
portion of the Town of Southampton and in many other
areas of the Towns represented by petitioners. The
impossibility of implementing such a plan was among the
reasons leading to the determination that no emergency
plan for Shoreham would be adopted.

7. That position accordingly represents the lawful
exercise of the police power and police power
determinations made by the Suffolk County qgovernment for
the benefit of the Town of Southampton and all Suffolk
County residents, Accordingly, it is of paramount
importance that the emergency planning policy and
determinations contained in Exhibits 2, 3 and 4 be
upheld.

8., Executive Order 1-1985 issued by respondent
Cohalan seeks to annul by executive fiat the legislative
determinations and emergency planning policy of the
County government, In particular, Fxecutive Order
1-1985 sets in motion a series of actions and procedures
by various departments and officials of the Suffolk

County government which seeks to validate an emergency

plan developed by the Long Island Lighting Company




Yy

Towns from the planning process, to the Severe detriment
of Petitioners’ residents,

9. In the event Executive Order 1-19gs is not
declared nyj} and void by this Court as an unlawful act
and in excess of the authority granted to respondent
under the County Charter ang laws of the State of New
York, the health and safety of Sou*hampton and other
East End residents as Protected hy Exhihite 2, 3 and 4
will be effectxvely abandoned,

10, upon information and belijef, respondent
Cohalan ang the Long Isiand Lighting Company are
actively seeking on a day-ny-day basis to Portray
Executive Order 1-1985 as the new Countx Policy on

emergency planninq. Those misrepresantatinns Are being

license foy Shoreham, which wil] Permit the plant to




increase its power generation to five percent., Upon
information and belief, such operation of the plant will
incur tens of millions of dollars in decommissioning
costs in the event a full power license is not issued.
Inless Executive Order 1-1985 is immediately declared
null and void, it will be used to undermine the position
of petitioner Town of Southampton in pending Supreme
Court litigation before the Hon, William Geiler and in
other administrative and judicial forums before which
the Shoreham case is presently pending.

11. For the foregoing reasons, I respectfully urge
this Court to sign the Order to Show Cause in support of
the petition, I further urge that this Court annul
Executive Order 1-1985 as in violation of the County
Resolutions set forth as Petition Exhibits 2, 3 and 4;
the County Charter, the County Law, Article 2-R of the

Executive Law and the State Constitution.

MARTIN LANG /

Sworn to bhefore me this

day of Juneg 1985
York
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Torm
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