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UNITED STATES OF AMERICA /
'

NUCLEAR REGULATORY COMMISSION --- APR 131981 * '

\ |C. ,,. , ,

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD ,\ -
Nf /

In the Matter of ) Docket No. 50-367 D ~'k'
)

NORTHERN INDIANA PUBLIC SERVICE ) (Construction Permit
COMPANY ) Extension)

)
(Bailly Generating Station, ) April 10, 1981

Nuclear-1) )
)

NORTHERN INDIANA PUBLIC SERVICE
COMPANY'S FIRST SET OF INTERROGATORIES TO

GEORGE AND ANNA GRABOWSKI

Northern Indiana Public Service Company (NIPSCO) hereby

serves its First Set of Interrogatories to George and Anna

Grabowski, pursuant to 10 C.F.R. S 2.740b. Each interrogatory

is to be answered fully in writing, under oath or affirmation,

and include all pertinent information known to George or Anna

Grabowski as well as any pertinent information known to their

agents, advisors, or counsel, if any. Each answer should clearly

indicate the interrogatory to which it is intended to be responsive.

Uader NRC regulations (10 C.F.R. S 2.740 (e)) parties are

required to supplement responses to interrogatories under certain

circumstances when new and/or different information becomes

available.

" Documents" means all written or recorded material of any

kind or character known to George or Anna Grabowski or in the

possession, custody, or control of either, including, without

limitation, letters, correspondence, telegrams, memoranda, notes,

.
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records,. minutes,' contracts,-agreements,' records or' notations i

i
of telAphone or-personal conversations or conferences, inter- |

. office. communications, microfilm, bulletins, circulars, pamphlets,-
_

.

i

studies,' notices, summaries,. reports, books, articles, treatises, !
i

. teletype messages,-invoices, tape recordings, and work-sheets. |
|

When used with respect to a document, " identify" means,-

without limitation,-to. state.its date,~ the. type of document

.(e.g.,;1etter, memorandum, telegram, chart, photograph, sound !
|

reproduction, etc.), the author and addressees, the present j
.

location and the~ custodian, and a description of its contents. j
!

When used with respect to a person, " identify" means, with- !

out' limitation, to state his or her name, address, occupation, f
:

and professional qualifications. !

.If George and Anna Grabowski cannot answer any portion-of

any of the Interrogatories in-full, after exercising due ' diligence i

to do so, so state, and answer to'the extent possible, specifying
I

the inability to answer the remainder and stating when you ex- j

pect to be able to answer the unanswered portions.

I

NIPSCO'S INTERROGATORIES '{

I. With respect to your contention about dewatering in con- i
nection with construction of the Bailly plant (Second Sup- j
plement, p. 7): i

I
1. Do you contend that the dewatering which has been con- |

;

ducted since 1974 has effected the Lakeshore? |
2. If yes, please identify and describe in detail the !

"

l
specific effects which dewatering has caused. !

i

f

|
|

|
r

|
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3. Please identify and describe in detail'the,' specific |
'

!

effects which you contend, dewatering during an ex- |
I

tended' period.of construction'will have on the National' |
!

|.Lakeshore.

4. .Please specify the geographic area within which the j

' effects' identified in'the' answer to Interrogatory'I.3. f
will occur. |

i
5.- How long after construction resumes'will each of the j

|
effects identified in the answer to Interrogatory I.3. :

!

' appear? !

6. Will each effect be permanent or temporary? f
7. How will those effects injure you?

8. For what purpose or purposes do you use the National !

Lakeshore?

9. How many times did you use the Lakeshore in 1980? In |
!

1979? .

10. How many times do you expect to use it in 1981?
,

11. Please specify where within the Lakeshore you went

on each visit in 1979 and 1980 and what you did at

each location.

12. Please describe all ctudies, investigations and analyses |

which you have conducted within the Lakeshore or else- ;
;

where, in order to assess the effects of dewatering ;

on the Lakeshore.
,

;
,

e
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Please describe all studies,. investigations, and analyses

upon which you rely.in support of your assertion that
t

dewatering during an extended period of construction

will affect the National Lake, shore.

14. 'Please specify.when you first visited the National Lake- {
'

shore.
-

. .

. !
.II. With respect to your contentions about the lack of " good 'i

cause" for NIPSCO's requested extension (Supplement to Peti-
tion, paragraphs numbered 1.,.2., and 3. on pp. 5-6): |

1. Do you contend that NIPSCO could have. continued con-

struction while the stay entered by the Court of Appeals j

was in effect? !
:

2. If yes, please state the bases for that position. j
i

3.- Please identify the bases for your contention that
|

the stay of construction-is not a " good cause" for
i

the extension. ;

t

4. Do you contend that installation'of the slurry wall

should not have taken place?

5. If yes, please state the bases for that position.
|

6. Please identify the bases for your contention that |
?

the piles review is not a " good cause" for the ex- !
,

tension. 1

i
7. Please identify the bases for your contention that

installation of the slurry wall is not a " good cause" *

for the extension. |

8. Please explain your understanding of the meaning of

the term " good cause."

;
'
,

!
!

|

i

i

i
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III. With regard to each contention proposed by you and admitted
for litigation in this proceeding by the Atomic Safety and
Licensing Board in its Order Following Special Prehearing ;
Conference dated August 7, 1980, or Order Supplementing +

Order Following Special Prehearing Conference dated
'

August 25, 1980:
,

1. Identify each person whom ycu expect to call as an

expert witness in respect of such contention.
,

2. State the subject matter on which the expert witness

is expected to testify.

3. State the substance of the facts and opinions to which

the expert witness is expected to testify and summarize

the ground for each opinion.

4. Identify all documents relied upon or examined by the

expert witness in answering subparagraph III.3. above.

5. Identify all documents not identified in answering

subparagraph III.4. above which the expert witness

expects to put into evidence or to rely upon in support >

of his or her testimony in this proceeding.

IV. With respect te cach contention proposed by you and admitted
for litigation in this proceeding:

1. Identify any person having knowledge of the facts re- I

lating to such contention (other than the expert witnes-

ses identified in response to Interrogatory III).

This question is limited to those persons whom you ;

expect to call as witnesses other than expert witnesses '

in this proceeding, or with whom you have consulted

or expect to consult in connection with this proceeding.

,

s
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' 2. For each person who has been consulted, state when ;

he'or she was consulted and summarize the substance .

of any facts or opinions communicated by such person

to you relating to the subject matter of any contention. !

3. If you expect to call any person identified in response

-to Interrogatory IV.1. above to testify, state the |

substance of his or her testimony, summarize the basis
.

for any opinions contained in such testimony, and

identify all documents which will be introduced as ;

r

ievidence or relied upon by such person in support of
;

such testimony. |

V. Identify all documents which you expect to introduce in ;

evidence or use for cross-examination purposes in this pro- .

ceeding, other than those identified in the responses to :
the previous Interrogatories. ;

f
Respectfully submitted, I

'

EICHHORN, EICHHORN & LINK
.

5243 Hohman Avenue |
Hammond, Indiana 46320 t

i

'

By: - !
William 11. Eibh5orn |

t

Attorneys for Northern Indiana !
Public Service Company i

i

LOWENSTEIN, NEWMAN, REIS i

& AXELRAD |

1025 Connecticut Avenue, NW. :

Washington, D.C. 20036 [
|
i.

:
i

!

- |
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Depositions and Written Interrogatories; Discovery; Admission; "9 *

Evidence il-
,

'

' N 13 O *[g 5237] " '

Sec. 2.740. General provisions governing discovery.~(a) Discurcry met a *

ods. Parties may obtain discovery by one or more of the foilsing methods: O - t

Depositic :r upo'n oral examination" or written interrogatories (j 2.740a);( J

written interngatories (f 2.740b); production of documents or things or per ' A ;

'/h g.4 y- '

mission to enter upon land or other property, for inspection and other purposes Q ~#
'

f'~
(|2.741); and requests for admission (f 2.>42).,

,

officer )n accordance with this section, the scope of discovery is as fo!!ows:Sco/c of discovery. Unless otherwise limited by order of the presiding(bj

|i

| (1) In pencral. Parties may obtain discovery regarding any matter, not ! h

privileged, which is relevant to the' subject matter invohed m the proceeding, whether I !

it relates to the claim or defense of the party seeking discovery or to the claim or de- i

fense of any other party, ir.cluding the existence, description, nature, custody, con-
I dition, and focation of any books, documents, or other tangible things and the identity

,

and location of persons having knowledge of an'y discoverable matter. In a }
,

proceeding en an applicatiori for a construction permit or an operating license i
for a production or utilization facility, discovery shall begin only after the

iprehearing conference provided for in $ 2.751a and shall relae only to those
'

matters in controversy which have been identified by the Commission or the
presiding officer in the prehearing order entered at the conclus' ion of that pre- !

hearing conference.' In such a proceeding, no discovery shall be had at:cr the
'

beginnmg of the prehearing conference held pursuant to 2.752 except upon
leave of the presiding officer upon good cause shown. It is'not ground fori
objection that the informatien sought will be inadmissible at the hearing if the ,

information sought appears reasombly calculated to lead to the discovery of (
admissible evidence.

,

(2) Trialfrc/aration materials. A party me.y obtain discovery of documents
and tangib?e thmgs otherwise discoverable under subparagraph (1) of this

'

paragraph :,nd prepared in anticipation of or for the hearing by or for another
party's representative (including his attorney, consultant, surety, indemr.itor,
msurer, or agent) only upon a showing that the party seeking discovery has
substantial need of the materials in the greparation of his case and that he is
unable without undue hardship to obtam the substantial equivalent of the

'

materials by other means. In ordering disem ery of such materials when the
required showing has been made, the. presiding officer shall protect against! i
disclosure of the mental impressions, conclusions, opinions, or legal thcones of '

, an attorney or other representative,of a party concerning the proceedi . ,
,

-

I (c) Protetive order. Upon motion by a party or the perwn from w'..om dis-
}covery is sought, and for good cause shcwn, the presiding ofIicer may make ~

| any order which justice requires to protect a party or person from annoyance,
j embarrassment, oppression, or undue burden or expense, including one or (more of the following: (1) That the discovery not be had; (2) that the dis- \

covery may be had only on specified terms and conditions, including a designa-,

tion of the time or place; (3) that the discovery may be had only by a method
of discovery other than that selected by the party seeking discovery; (4) that,

certain matters not be inquired into, or that the scope of discovery be limited to
certain matters;-(5) that discovery be conducted with no one present except

;

F

persons designated by the presiding officer; (6) that, subject to the provisions, f
of {{ 2.744 and 2.790, a trade secret or other confidential research,. development, (

,

-

or commercialinformation not be disclosed or be disclosed only in a designated -

;

way; (7) that studies and evaluations not be prepared. If the motion for a pro-
,

T 5237 10 CTR S 2.740 01978, commerce clearing IIouse. Inc.'

f
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,"
. - -

-



*
.

4

t

a6 s a 7: Part 2-Rules of Practice 7143

tective order is denied in whole or in part, the presiding officer may, on such
terms and conditions as are just, order that any party or person provide or
permit discovery.

I f

(d) Scqucnce and timing of discowry. Unless the presiding officer upon
'

motion, for the convenience of parties and witnesses and in the interests of
justice, orders otherwise, rnet%ds of discovery may he used in any sequence-

and the fact that a party is conducting discovery, whether by deposition or i
otherwise, shall not operate to delay any other party's discovery. !

(c) Sufflementation of resfohes. A party ' ho has responded to a request
*e w

| ( fu discovery with a response that was complete when made is under no duty |
'

to supplement his response to include information thereafter acquired, except-

as follows: I

s
(1) A party is under a duty seasonabtv to supplement his response with

respect to any question directly addressed to (i) the identity and location I
of persons having knowledge of discoverable matters, and (ii) the identity of

|

,

each person expected to be called as an expert witness at the hearing, the sub--

ject mater on which he is expected to testify, and the substance of his testimony,
g

I (2) A party is under a duty seasonably to amend a prior response if he
obtains information upon the basis of which (i) he knows that the response

,
was incorrect when made, or (ii) he knows that the response though correct
when made is no longer true and the circumstances are such that a failure to.

,

amend the response is in substance a knowing concealment. !

(3) A duty to supplement responses may be imposed by order of the pre-.

siding officer or agreement of the parties.
}^

(f) Afotion to com/cl discowry. (1) If a deponent or party upon whom a
ter]uest for production of documents or answers to interrogatones is served
fails to respond or objects to the request, or any part thereof, or fails to permit |

'

,

inspection as requested, the deposing party or the party submitting the reguest1

may move the presiding officer, within ten (10) days after the date of the 8

response or after failure of a party to respond to the request for an prder
) ;

compelling a response or inspection in accordance with the request. The o

motion shall set forth the nature of the questions or the request, the response
or objection of the party upon whom the request was served, and arguments |
in support of the motion. For purposes of this paragraph, an evasive or in-
complete answer or response shall be treated as a failure to answer or respond. )
Fa.. lure to answer or respond shall not be enused on the ground that the dis-
covery sought, is objectionable unless the person or party failing to answer or
respond has applied for a protective order pursuant to paragraph (c) of this ,

section.
~

.

(2) In ruling on a motion made pursuant to this 'section, the presiding | !
-

- officer may make such a protective order as he is authorized to make on a '

rnotion made pursuant to paragraph (c) of this section. ;'>

f (3) This section does not preclude an independent request for issuance
;

8

of a subpena directed to a person not a party for production of documents
and things. This section does not apply to requests for the testimony or |
interrogatori's of the regulatory staff pursuant to i 2.720(h)(2) or production' e

of NRC documents pursuant to | 2.744 or g 2.790, except for paragraphs (c)
|

<
.

# and (e) of this section.
, 21,1972, effective August 28,1972 (37 F. R 15133); I

( , 7v [Sec. 2.740 added July
,

amended April 26,1978, effective May 26,1978 (43 F. R.17802).]
g

Nuc! car Regulation Reports 10 CTH $ 2.740 $5237 .
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ISec. 2.740a. Depositions upon oral examination and upon written inter. -

rogatories.-(a) Any party desiring to take the testimony of any party or other [ } *

person by deposition on oral exainination or written interrogatories shall, ;
without leave of the Commission or the presiding officer, give reasonable notice J

'

i

in writing to every other party, to the person to be examined and to the
presiding officer of the proposed time and place of taking the deposition; the I- ;

;

name and address of each person to be examined, if known, or,1f the name ns I .

I not known, a general description sufficient to identify him or the class or group ,- g ;

to which he belongs; the matters' upon which each person will be examined
and the name or descriptive title and address of the officer before whom the
deposition is to be taken.

''
I

,

;

l [(b) . Revoked,]
, . |.. .

-(c) Within the' United States, a deposition may be taken before any |
officer authorized to administer oaths by the laws of the United States or of ?

J
the place where the examination is held. Outside of the United States, a de- !

position may be taken before a secretary of an embassy or legation, a consul |
general, vice consul or consular agent of the United States, or a person au- 1

thorized to administer oaths designated by the Commission.. '

j i
,

8 - (d) The deponent shall be sworn or shall affirm before any questions are !
,i put to him. Examination and cross-examination shall proceed as at a hearing. |

Each question propounded shall be recorded and the answer taken down in | :

.| the words of the witness. Objections cn questions of evidence shall be noted in '
<

short form without the arguments. The officer shall not decide on the compe- i

tency, materiality, or relevancy of evidence but shall record the evidence sub- i !

| Ject to objection. Objections on questions of evidence not made before the I ;

[ officer shall not be deemed waived unless the ground of the objection is one ( '

which might have been. obviated or removed if presented at that time. {
'

l '(e) When the testimony is fully tra'nscribed, the deposition 'shall be !

: submitted to the deponent for examination and signature unless he is ill or !
cannot be found or refuses to sign. The officer shall certify the deposition or i

'

| if the deposition is not signed by the deponent, shall certify the reasons for :

the failure to sign, and shall promptly fonvard the deposition by registered [
mail to the Commission.- ''

,
t

| .
- (f) Where the deposition is to be taken on written interrogatories,'the j

'

party taking the deposition shall serve a copy of the interrogatories, showing |
| each interrogatory separately and consecutively numbered, on every other | ,|
| party with a notice stating the name and address of the person who is to answer '

them, arid the name, description, title, and address of the officer before whom - J

| they are to be taken. Withm ten (10) days after service, any other party may - )
'serve cross-interrogatories. The.' interrogatories, cross-interrogatories, and

| answers shall be recorded and signed, and the deposition certified,' returned, ,

and filed as in the case of a.' deposition on. oral examination. * / ~ s. - |,

| . .. .. .. .. .
(?

,

'(g) A deposition will not become a part of the record in the hearing
unless received in evidence. If only part of a deposition is offered in evidente I

,
4

' by a party, any other party, may introduce any other parts. A party shall not (
. be deemed to make a person his own witness for ariy purpose by taking his
|- depositio.n. , .-

,

'- -- - -

j
;s-

. .. . . . u. ...
(h) 'A deponent whose deposition is taken and the officer taking a depost-

tion shall be entitled to the same fees as are paid for like services in the district (^' -

j
i

!

courts of the United States, to be paid by 'the party at whose instance the v !,
- '

s. . {deposition is taken. .' ' . *' - -

15238 10 CFR $ 2.740a @ l978, Commerce Clearing House, Inc. >i
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|
(i) The witness raay be accornpanied, represented, and advised by legal ;

counsel, i !

(j) The provisions of para
applicable to NRC personnel. ' graphs (a) through (i) of this section are notrestimony of NRC personnel by oral exami-| ;

ig.

nation and written mtcrrogatories addressed to NRC personnel are subject
8

.

to the provisions of ! 2.720(h), I
'

| [Sec. 2.740a, previously Sec. 2.740, as redesignated and amended July 21, |
1972, effective August 28,1972 (37 F. R.15133); prior to redesignation Sec. I ;

. _.; 2.740 was amended December 21,1970, effective December 23,1970 (35 F. R. t

I 19500); amended April 26,1978, effective May 26,1978 (43 F. R.17802).] | :,

{{ 5239] - | !

Sec. 2.740b. Interrogatories to parties.-(a) Any party may serve _upon ;
.

I
any other party (other than the statT) * written interrogatories to be an- | ,

swered in writmg by the party served, or if the party served is a pubhc i
_ or private corporation or a partnership or association, by any officer or agent. |

>

who shall furnish such information as is available to the party. A copy of r

the interrogatories, answers, and all related pleadings shall be filed with the |
Secretary of the Commission and shall be served on the presiding officer and ;

upon all parties to the proceeding. i
'

,

(b) Each interrogatory shall be answered separately and fully in writing
- '

under oath or affirmation, unless it is objected to, in which event the reasons
|

*

for objection shall be stated in lieu of an answer. The answers shall be
i

signed by the person making them, and the objections by the attorney making
j them. The party upon whom the interrogatories were served shall serve

| .

s epy of the answers and objections upon all parties to the proceeding within |~

14 days after service of the mterrogatories, or within such shorter or longer
I ./

manner as depositions (seeperiod as the presiding officer may(g) low.
al Answers may be used in the same i ;

2.740a ). I ;

[Sec. 2.740b as added July 21,1972, effective August 2' ,1972 (37 F. R. |8 '
15134) ; amended effective Ma rch 3,1975 (40 F. R. 8777).] '

i
[g 5240]

,

5
-

Sec. 2.741 Production of documents and things and entry upon land for | |
inspection and other purposes.-(a) Request for discovery. Any party may I

{serve on any other party a request to: ,

9

on hi(s behalf, to inspect and copy any designated documents, or to inspect and1) Produce and permit the party making the request, or a person acting;

:
, copy, test, or sample any tangible thmgs which are within the scope of g 2.740 .

I and which are in the possession, custody, or control of the party upon whom 7
"-,__;

ithe request is served; or
. |(2) Permit entry upon designated land or other property in the posses- -

of inspection and measurmg,pon whom the request is served for the purpose
~ ~ ;sion or control of the party u t

.

_'
aurveying, photographing, testing, or s.ampling i

| ( the propert
of g 2.740. y or any designated object or operation thereon, within the scope| j

g
(b) Service. The request may be served on any party without leave of

| |

the Commission or the presiding officer. Except as otherwise provided in !

$ 2.740, the request may be served after the proceeding is set for hearing, j
'

| ,' (c) Contents. The request shall set forth the items to be inspected I~
!

either by individual item or by category, and describe each item and category -
| |

' Interrogatories adornsed t.o the stag a.re
sut@ct to i 2.7.leth)(2)(U). ,

| 'f .
Nuclear Regulation Reports 10 Cra 5 2.741 15240 ;; j
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|
,

with reasonable particularity. The request shall specify a reasonable time,
place, and manner of making the inspection and performinf. the related acts.

,

! !(d) Respon.re. The party upon whom the request is : crved shall serve (
on the party submitting the request a written response 3 ithin thirty (30) '

,

days after the service of the request. The response shall stcte, with respect
.

to each item or category, that inspection and related activitt s will be per- '
;' mitted as requested, unless the request is objected to, in which c;se the reasons I -

for objection shall be stated. If objection is made, to part of ar item or. cate- g j,

! gory, the part shall be specified. . . . . . . a.. .
.

(c)' NRC records and document.r| The girovisions 'of k. graphs (a) through
'

,'

,

(d) of this section do not apply to the production for inspection and copymg
,

, or photographing of NRC records or documents. Production of such records ;

|. or documents is subject to th,e provisions of { 2.744 and 2.790. , ;,

- [Sec. 2.741 as amended December 21 1970, effective December 23,1970 i
'

(35 F. R.19500); July 21,1972, effective , August 28,1972 (37 F. R.15134).] .

. , , .e .; & .- -., ,..
5

. ,. . . . . ..

-- | ' ' ' ' '.*
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-

. . . . _. t. . .

or as n' result of a prehearing co)nference, at any time after his answer hasApart from "any admissions made duririgSec. 2.742. ' Admissions.-(a ,

;
been filed, a party may file a written request for the admission of the genu- I

ineness and authenticity of a'ny relevant document described in or attached*

to the request, or for the* admission of the truth of any specified relevant ; ,

matter of fact. A copy of the document shall be delivered with the request j |
unless a copy has already been furnished. '

(b) Each req'uested admission shall be deemed made unless, within a time .

! designated by the presiding officer or the Commission, and not less than ten
| 1,

(10) days after service of the request or such further time as may be allowed f ;
!(

on motion, the
party either (1) party to whom the request is directed serves on the requesting | :*

a sworn statement denying specifically the relevant matters of j-

which an admission is requested or setting forth in detail the reasons why he ;
s

can neither truthfully admit nor deny them, or (2) written objections on the |
$
*

i ground that some or all of the matters involved are privileged or irrelevant or ;| t that the request is otherwise improper in whole or in part. Answers on ;'

matters to which such objections are made may be deferred until the objec- |$

tions are determined. If written objections are made to only a part of a* '

't request, the remainder of the request shall be answered within the time designated. I
'

(c) Admissions obtained p'ursuant 'to the procedure i~n this section may
I :

be used in evidence to the I '
'

other admissions. - T ' . same extent and subject to the same objections as

[Sec. 2.742 as amende'd'F. R.15134).] , . ,, . , . . , July 21,1972, ' effective A ugust 28, l'972 '(37
--

'

|

j,. . , ,, , , ,,

. [ ;. ...( .-f .a [U 524,2] ' . |, ., , ,. ..g ;.

\. ) | |
'

. Sec. 2.743. . Evidence.-(a) Cencral Every party to a proceeding shall
, '

'. 'have the right to present such oral or documentary evidence and rebuttal
i evidence and conduct such cross-examination as may be required for full and

'

*;'
true disclosure of the facts. ,- . .. .. |.

(b) Written testimony. The parties shall submit direct testimony of' wit-' ! !| t
I nesses in written form', unless' otherwise ordered ~by the presiding officer on j !the basis of objections presented. In any proceeding in which advance writ- ',

ten testimony is to' be used, each party shall serve copies of its proposed ( i
'

written tutir:ony on each other party at least fifteen (15) days in advance of L ~j l
.

-]

<

~
i

the session of the hearing at which its testimony is to be presented. , The
.

1 52,41 10 CTR 5 2.742 @ l978, Commerce Clearing House, Inc. f. - ''|
-

;
. ;.

- . . _ . . _ _ . - _ _ - - ...
'
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presiding officer may permit the' intrcMuction of written testimony not so
served. cither with the consent of all parties present or after they have had
a reasonable opportunity to examine it. Written testimony shall be incor- .

porated in the transcript of the record as if read or, in the discr(tion of the |

presiding c'licer, may be offered and admitted in evidence as an exhibit. '

This paragrapl,, does not apply to proceedings under Subpart B for modifi- I

cation, suspension, or revocation of a license. '
I(c) Admissibility. Only relevant, material, and reliable evidence which is '

not unduly repetitious will be admitted. Immaterial or irrelevant parts of
') an admissible docurnent will be segregated and excluded so far as is practicable.|

|
I

. . . . . . . .. . . .. .. .

t

\
(d) Objections ~. An objectionlo evidence shall briefly state the grounds

.

,' '

of objection. The transcript shall' include the objection, the grounds, and the
-

ruling. Exception to an adverse ruling .is preserved without notation on the I
'

record.

| (e) Ofer of froof. An offer of proof made in connection with an objec- |
tion to a ruling of the presiding officer excluding or rejecting proffered oral

I
testimony shall consist of 'a statement of the substance of the profTered evi-.,

i dence. If the excluded evidence is written,' a copy shall be' marked for identi- g
fication. Rejected. exhibits, adequately marked for identification, shall be.

i

retained in the record.
' r~

e ~

(f) Exhibit.r. A written exhibit will not be received in evidence unless the |
'

'

- original and two copies are offered and a copy furnished to each party, or the
parties have previously been furnished with copies or the presiding officer

i directs otherwise. The presiding officer may permit a party to replace with | i

a true copy an original document admitted in evidence.~

(g) Proccedings involving applications. In any procceding involving an
t

I
application. there shall be offered in evidence by the stafT any report submitted |

i

| by the ACRS in the proceeding in compliance with section 182b. of the Act,
3, any safety evaluation prepared by the stafT and any Detailed Statement on |

environmental considerations prepared by the. Director of Nuclear Reactor ,
.

Regulation or the Director of Nuclear Material Safety and Safeguards, .ui
appropriate, or, his designee in the proceeding pursuant to Part 51 of this , '

,

,

chapter. '

(h) Ofcia? record. An official record of a. government agency or entry in
an official record may be evidenced by an official publication or by a copy |
attested by the efficer havinglegal custody.of the record and accompanied by

' ,

. ,ea certificate of his custody. -

, , ,, . .

take'
. (i) Opcial notice., (1) The Commission or tlie presiding offic~cr may'take
~

-

official notice' of an'y fact of which a court of'the United States rnay
|

- .

Judicial notice or of any technical or scientific fact within the knowledge of
the Commission as an expert body. Each fact officially noticed 'under this

. ~

ie.
.

| subparagraph shall be specified in the record with sufficient particulhrity to
I i

\
- '

; adv.ise the parties of the matters.which have been noticed or brought to the-

attention of the parties before final decision and each party adversely afTected i ,
j

by the decision shall be given opportunit to controvert the fact. I ,

'

t (2) If a decision is stated to rest in whole or in part on official notice
of a fact which the parses have not had a prior opportunity to controvert, a I

; -.

party may ecntrovert the fact by exceptions to an initial decision or a peti- gI

.
tion for reconsideration of a final decision clearly and concisely setting forth *

the information relied upon to show the contrary.
,

g .
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[Sec. 2.743 as amended September 4,1963, effective September 17,1963
(28 F. R.10151); March 3,1966, effective April 11,1966 (31 F. R. 4339);

; arnended July 18,
. July 21, .1972, effective August 28,1972 (37 F. R.15134)ded April

-

1974, effective August 19,1974 (39 F. R. 26279); amen 26, 1978, l I

ieffective May 26,1978 (43 F. R.17802).] .

|
,

|
,

[V 5243] !
Sec. 2.744. Production of NRC records and documents.-(a) A request || for the production of an NRC record or document not available pursuant to ,,,

' 'f 2.790 by a party to an initial licensing proceeding may be served on the '

| Executive Director for Operations without leave of the Commission or the
presiding officer. The request shall set forth the records or documents re- | ,

quested, either by individual item or by category, and shall describe each item
'

,

or category with reasonable particularity and shall state why that record or ,

document s relevant to the proceeding.

(b) If the E5ecutive Director for Opentions objects to producing a re-
; quested record or document on the ground that (1) it is not relevant or (2) |

it is exempted from disclosure under 9 2.790 and the disclosure is not necessary I
,

to a proper decision in the proceeding or the document or the information
! therem is reasonably obtainable from another source, he shall so advise the
i requesting party. ,

(c If the Executive Director for Operations objects to producing a
'

record)or document, the requesting party may apply to the presiding officer,
>

*

|
in writing, to compel production of that record or document. The application'

'shall set forth the relevancy of the record or document to the issues in the ,

proceeding. The application shall be processed as a motion in accordance with |

| j 2.730(a) through (d). The record or document covered by the application / I

shall be produced for the "in camera" inspection of the presiding officer, \. I
~ '

; exclusively, if requested by the presiding officer and only to the extent neces-
sary to determine-

.

(1) The relevancy of that record or document;

| (2) Whether the document is exempt from disclosure under 2.790;
(3) Whether the disclosure is necessary to a proper decision in the .

proceed,ng;i

(4) Whether the document or the information therein is reasonably |obtainable from another source. .

: (d) Upon a determination' by the presiding officer that the requesting |
party has demonstrated the relevancy of the reccrrd or document and that
its production is not exempt from disclosure under [ 2.790 or that, if exem t, '~

| its disclosure is necessary to a proper decision in the proceeding, and t e .
..

document or the information there n is not reasonably obtainable from an-
other source, he shall order the Executive Director for Opemtions to produce
the document.'

-
u

( 3 ' |'
e'-

~

'(e) [ Deleted.] , - r - 2 ' *'' ' -*

| (f) A ruling by the presiding officer, the Atomic Safety and Licensing !

Appeal Board, or the Commission for the production of a record or docu- i

j ment will specify the time, place, and ma' ner of production. |n

1 (g) No request pursuant to this section shall be made or entertained
before the matters in controversy have been identified by the Commission |p',,
or the presiding cfficer, or after the beginning of the prehearing conference
held pursuant to j 2.752 except upon leave of the presiding officer for good v' ! ,

|(
,

cause shown. 3; .
'

T5243 10 CTH 5 2.744 @ 1978, Commerce C: caring House, Inc. .j_. ;
t -
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(h) The provisions of $ 2.740(c) and . (e) shall apply to production of .

NRC records and documents pursuant to this section. i !

; [Sec. 2.744 as added December 21, 1970, effective December 23, 1970 | ;
(35 F. R.19500); as amended July 21, 1972, effective August 28, 1972 (37 ;

'

F. R.15135); amended January 17, 1975, effective February 18, 1975 (40 i
F. R. 2974) ; amended effective March 3,1975 (40 F. R. 8777).] ~{

| |-
-

Summary Disposition on Pleadings *

[U 5244) |(- .

Sec. 2.749. Authority of presiding officer to dispose of certain issues on | ,

the pleadings.-(a) Any party to a proceeding may, at least forty-five (45) !
days before the time fixed for the hearing, move, with or without supportmg-

-

affidavits, for a decision by the presiding officer in that party's favor as to
all or any part of the matters involved in the proceeding. There shall be
annexed to the motion a separate, short and concise statement of the material {facts as to which the movmg party contends that there is no genuine issue--

to be heard. Any other party may serve an answer supporting or opposmg
the motion, with or without affidavits, within twenty (20) days after service

,

of the motion. There shall be annexed to any answer opposing the motion
a separate, short and concise statement of the material facts as to which it

,

is contended that there exists a genuine issue to be heard. All matesial facts |
set forth in the statement required to be served by the moving party will be ,

deemed to be admitted unless controverted by the statement required to be <

served by the opposing party. The presiding officer shall permit the opposing |,

party an opportunity to respond in writing to new facts and arguments .

+,

( presented in any supporting statements which were not presented in the '

._ papers of the mosing party. Any such response shall be served within such
!time limits as the presiding officer may establish and shall address only the -

new facts and arguments presented in the supporting statement. No further '

supporting statements or responses thereto shall be entertained. '

g
a (b) Affidavits shall set forth such facts as would be admissible in evidence !

| and shall show affirmatively that the affiant is competent to testify to the . |

reatters stated therein. The presiding officer may permit affidavits to be sup-6

i piemented or opposed by depositions, answers to interrogatories or further
.

r

affidavits. When a motion for summary decision is made and supported as | ,

provided in this section, a party opposing the motion may not rest upon thee

mere allegations or denials of his answer; his answer by affidavits or as
,

otherwise provided in this section must set forth specific facts showing that --

i
here is a genuine issue of fact. If no such answer is filed, the decision sought, !
if appropriate, shall be rendered.

, . .

(c) Should it appear from the affidavits of a party opposing the motion i

{3 that he cannot, for reasons stated, present by affidavit facts essential to justify . I
.

i ; his opposition, the presiding officer may refuse the application for summary *

- decision or may order a continuance to permit affidavits to be obtained or
.

'

make such other order as is appropriate and a determination to that effect
| ... ;

shall be made a matter of record. ;

| (d) The presiding officer shall render the decision sought if the filings in fthe proceeding, depositions, answers to interrogatories, and admissions on.

;

k" - )

,

*
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