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MEMORANDUM FOR Samel J. Chilk '%

S7 8/4Secretary of the Cornission - $, sU.S. Nuclear Regulatory Cocatission '*,4% 8y

Washington, D.C. 20555
s

*

of Energy has reviewed the Nuclear Regulatory ConesissioTho Department
proposed rules concerning advance notification of nuclear waste shipments,
revisions to 10 Code of rederal Regulations (CFR) Parts 71 and 73 (45 Federal
Rssister 81058 and 81060 respectively, December 9,1980). _' r

hAlthough these proposed regulations would generally not apply to shipmentsof Energy, the Department believea the scope of the 7'
f|by or for the Departomantshould be linticed to special shipments of radioactive wastesproposed rules iwhich have been exempted from the packaging requirements of 10 CFR Part 71 L

pursuant to Section 71.6. f

The Department also believes that the proposed amendments to 10 CFR Part 71 [

and 73 would adversely iwpact shipment activities in interstate coetmerce by
crocting undue administrative and economic burdens upon shippers, carriersthese new measures could be counterproductiveFu rt he r,cod the state agencies.
to the nation's long established procedures involving the saf ety and security
for chipments of radiometive materials.

(Enclosure 1) are being
The Department's comments and recommendations
forwarded to you along with more specif te comments and recommendations
reesived f rom the Department's Deputy Assistant Secretary for Naval
Roccters, Admiral H. G. Rickover, (Enclosure 2).

ts and recommendations in both enclosureshIt is requested that t e coe: men
bo censidered in connection with the proposed amendments.

In
Na chall be pleased to discuss our cornments with you at your convenience.
this regard you any wish to contact Mr. Michael J. Lawrence, Director, Of fice

353-4728.of Transportation and Fuel Storage on

)
y}ISheldon Meyers

Deputy Asnistant Secretary 7

for Nuclear Waste Management [,
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Enclosure 1 |
DEPARTMENT COMMENTS g

V

1. No_Sf onificant Hazard
?Beth proposed notification rules were issued pursuant to Section 301 (a) of

Public Law 96-295. This law pemits the NRC to exegt from :votification
rcquiremonts nuclear wastes which " ... do not pose a potentially significant
hczard to the health and safety of the public". However, the Nuclear Regula- g

tory Commission has proposed to include in the notification requirements Type
'

This approach would not be :B shipments of waste, including spent fuel.
consistent with the intent of the existing regulations published under 10 CFR ;

Part 71 in that Nuclear Materials packaged in Type B containers in compliance .

with 10 CFR 71. do not pose a significant hazard to public health and safety. ,

The position of the Department of Energy is that such shipments should be
exempted from the notification requirements because they "do not pose a
potentially significant hazard to the health and safety of the public."

It is apparent that the intent of Congress in enacting Section 301 of P.L.
96-295 ". . . allows NRC to exe@t shipments of waste types and quantities
that do not pose a hazard to public health and safety" (Conference Report,

96-1070, page 36 (e g hasis added)). That the " . . . conferenceH. Rept. No.
agreement ... allows NRC to exegt shipments of waste ..." is to say that the
" shipment", including its packaging, should be evaluated as to its potential
hazard by NRC in detemining applicability of notification requirements.

iho transportation of radioactive materials does not significantly increase'

risk to the public health and safety. The NRC has supported this premise in ;'
tha " Final Environmental Igact Statement on the Transportation of Radioactive
Material by Air and Otiher Modes", NUREG-0170 Volume 1, Page viii, which

-

states that "... the environmental igacts of normal transportation of radio-
active material and the risks attendant to accidents involving radioactive
material shipments are sufficiently small to allow continued shipments by all
modss" and "... transportation conducted under present regulations provides
ad:;quate safety to the public ...". Indeed the safety experience in shipping

- '4
nuclear,. material is exeglary in comparison with- the shipmentmf all other

'

hazardous materials.

Othor risk analyses agree with the conclusion that the risk to public health
and safety is extremely small (e.g. , St.A-74-001 SAND 76-U708, SAND 77 0001,
SAND 77-1927, and NUREG CR-0743). Further, when the small contribution of
Type B wastes is considered in the overall perspective of nuclear shipments
addressed by NUREG-0170 and other studies, the risk due to Type B wastes are
i ndeed mi ni scul e.

'

Tha Department proposes that notification be required only for those special
types of waste shipments which cannot fully cogly with the packaging require-
ments of 10 CFR 71. . , ,

|
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2. Advance Notification Does Not Reduce Risk

The major contributor to those small risks that exist with r'adioactive waste
transport is the inherent radiation associated with the shipment and corres-Any proceduresponding exposure to persons in contact with the shipment.
associated with prenotification in which additional personnel are exposed such
as inspections, convoys, positioning of emergency response personnel or
additional escorts could increase the quantifiable risk.

Advance notification will also increase the possibility of malevolent actions
directed at these shipments. The more. people that are made aware of these
shipments, the more likely that a malevolent act may occur.

3. Advanced notification would be costly

The number of applicable shipments is pro.fected to be 24,000 per year in
1985. Although the degree of additional burden cannot be. fully determined
until Federal, shipper, state and local procedures are developed, it is clearThisthat more paper work and more people will be required at all levels.
will result in a significant additional financial burden on shipments of
these materials. The Department recommends that advance notification not be
required.

4. The Infonnation is Already Available

NRC Agreement States already have existing surveillance systems which monitorAll states have weighthe nuclear materials moving across State boundaries.
stations and checkpoints at which information could be obtained, if desired.

Each shipment is presently placarded to indicate the category of hazardous
material being shipped and also it accomplished by shipping documents
describing the material, origin, and destination.

The Department of Transportaton (DOT) Rulemaking on Highway Routing of
Radioactive Materials, HM-164, will Tequire post-notification to DOT of these

Post-notification data will then be available to the statesshipments.
through DOT on all applicable radioactive shipments, not only waste, and will
therefore be a more effective basis for emergency response planning.

The Department recommends that the NRC investigate and implement the existingSince the NRC proposedavenues for obtaining information on waste shipments.
rules appear unnecessary from the information perspective as well as unneces-
sary for protection of the public health and safety, NRC should perhaps work
with the Senate Conynittee on Environment and Public' Works and with the House
of Representatives Comittee on Interior and Insular Affairs to amend Public
Law 96-295, deleting the requirements of Section 301.

.
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5. Means to Limit the Burden are Needed

States will find that sone or all of the information proposed to be submitted'

A procedure for States to apply to receive-some or allwill not be required.
the information should be implemented, instead of automatically including all

A bi-annual re-application by States to continue to receive thestates.
information desired would help limit the unnecessary burden.

6. Federal Preemption Needed

The subject NRC rulemakings presently' propose additional Federal requirements,The rulemakingswithout diminishing state and local prerogatives in this area.
should establish clear Federal occupation of the notification area. ,

7. Greater S_ecurity Needed ,

Since advance notification will increase awareness of these shipments and the
possibilities for malevolent actions directed at the shipments, the Department
requests that both the nalemakings provide for penalties for improper use or
dissemination of the advance notification infonnation.

.
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Enclosure 2
j
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Department of Energy -'-
.

Washington, D.C. 20585 .

)D0FANLUI FOR Deputy. Assistant Secretary-for Nuclear Waste Markganent
'

.1
.

FPol: H. G. RICKENER
.

=

Proposed Nuc4. ear Regulatory Comission Regulations for Advance Noti-
fication to States of Transportation of Certain Types of tbclearSUBJECT:

Waste

Section 301(a) of Public Law 96-295 directed the !belear Regulatory Comission
(tEC) to promulgate regulations providing for the timely notification to the
Govemor of any state prior to tie transport of nucicar waste, including spentThis law also contains provisions that such
notification shall not apply to nuclear waste in such quantities and of such
nuclear fuel, through such state. '

types as the NRC specifically detemines do not pose a potential significant
hazard to the health and safety of the public. -

Code of Federal Regulations Title 10, Parts 71 and 73 to require advanceIn response to Public Law 96-295, the NRC published proposed changes to the
.

notice to the Coveinor of any affecwd state prior to shiments of waste defined'NE-313
as Type B or large quantity and prior to shipents of spent fuel. forwarded the NRC proposed regulations fcr

-

18, 1950
menorarde-a dated December
coment.

Naval Reactors has reviewed the prepcsed regulations and considers then excerrive iSpecificrecommendatiens;~

and impractical as indicated by the following coments.
concerning these regulations are provided. .

i

'1he NRC has included Type B and large quantity waste shipnents in the requ re-
ments. for advance shipment notification ttr civilian authcrities simplya.
because these container designs require specific structural standards.
Categorically including such shipnents in a hazard class comparsble to spentThe limitations on D7>e B quantities of mater (

.

-

fuel is clearly inappropriate.in conjunction with the desien requirements for Type 3 containers result in a
degree of protecticn ec:: arable to the lesser lype A shipments which the m. t;
excluded from the ruirmking as not posing a potentially significant ha:ar,i tr

-

The incer.si:tency of including Tyne B shipments with cent fuel
.

shipments is further apparent by recognizing that a Type B shipnent', W.ichthe public.ra
could involve tens of curies, is being ccepared to a spent fuel shiperit, whic71.4

Additions 11y, certain large quanti:y shi.r.
could involve millions of curies. i i 1 ha:s d

. could involve special fer:n irradiated materials which pose a m n :.2Public Law 96-295 states, "Such notific:
because of their non-dispersability.
requirement shall not spoly to nuclear uste in such quantities and of such tt
as the Commission specifically detemines do not pose a potentially si;nificx-This cle=.rly indie:tes that
hazard to the health and safety of...the pubide." The

degree of technical judpr.ent can be .ade which NRC appears' to forege.extensh e trum.ent.cf accident risks 4 csente.! in 7."v7JG 01 0, The Fit.d1 OnnCQ
mental 5tstes ent en the Iransprtwien pi Fadioactive Peterial by Air vaignored bys.a 16W. '.Consideratien must be ;;.ven

,

PModes appe,rs to be all 'eut ......% ._ 2 _3.,; . . ,;.,.y
- 24.. m ... - , ..e.4.-
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Naval Reactors Recom endation: The NRC should be requested to revise their ,
definition of na ardous materia'Is with respect to the requirenents for

. advance state notification. A logical basis would be to. apply the advance
-

notice require .cnts to shipments of spent fuel and to shipments of other
material which reficct a comparable ha:ard to spent fuel when evaluated in
terms of the quantity, nuclides and dispersability involved. A blanket

- requirement for advance notification of Type B and large quantity shipaents
.should not be imposed.

b. Dere is a potential for future impact b[v incitaling Type B and large quantity
radioactive material shipments in these regulations. Although the draft
regulations only apply to "wastc," it will be difficult to defend whv only
" waste" shipents of Type B or large quantity require notification and not

4 the vast nirnber of the same types of shipments being made that are not.

radioactivo Wste. Following the.same procedures for these non-waste shipments
would' clearly overburden the shippers and the states. Further, treating Type B
and large quantity shipments in the same category as spent fuel 'could result in
the interpretation that spent fuel physical security requirements should apply
to lower quantity shipments, an extension that is clearly not warranted.

Naval Reactors Recemendation: The NRC should be requested to evaluate the
total impact of their proposed rulemaking and to ensure that the proposed
rules will not expand, by implication, into other areas. ,

*

The NRC appears to acknowledge the difference between the Type B and largec.
quantity waste shipments compared to spent fuel shipments by requiring
notification cf the estimated time of arrival in the state within six he.res
for 5:ent fuel vice the require .ent te esti ate arrival within seven days

5b(a) for the vaste material. However, the value of an advance seven day notifi-.

cation is questionabic.. It does not app ar to serve any purpose other than
to.infonn the states abcut the maea-iM that is traveling through the state
in general and consequenth Lould be done on a generic one time basis in a
document such as the previously referenced, NJREG-0170.
Naval Reactors P.eco :wndation:- The requirem.ent for pre-notification should

-

be eliminated wnen suen a requirement would essentially provide only statistical
information. Generic cne time reports should be used to provide this data to
states, if considered necessary at all.

d. The NRC requires that infomation on the actual timing of a specific spent
fuel shipment be protected, like classified information, frtu unauthori:cd
disclosure. This information wuld be " declassified" after completion of
the shipment. The protection syston proposed by the NRC requires a sealed
inner envelope with shipent dates and times to be included with the basic
correspondence concerning origin, destination, carrier, routing, and other

, shipment infomatien. This inner envelope w.ild have limited distribu :en
to authori:ed state personnel. It is questionable whether a staff office,

- that is not accustened to handling classified material, will in fact be
able to maintain the required control. Also, the infomation released-

on origin, destination, carrier and rcutes, coupled with' the voltne and~

'2 timing of communications and the knok1 edge of past shipcfit timing will
.

provide the basis for being able to interdict shipments.''
-
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Naval Reactors Reco : endation: All the specific details regarding
a particular sha ment should be handled as protected information and .

should not be arbitrarily released after the shipment. A better method .

| than that proposed should be developed to transmit this-infomation
to the states desiring the information. His would help prevent
disclosure to unauthori:cd individuals,

s. %e NRC considers that the impact of the advance notification requirement
may be lessened since the Department of Transportation (DOT) is separately
considering a requirement for reporting ' shipment information to DOT for

a large quantity shipents and Type B shipments. .These DOT regulations which
71 have been issued are not nearly as cumbersome or all-inclusive as those

proposed by the NRC and therefore will not appreciably lessen the impact of
the NRC regulations. The regulations of the DOT require advance notifi-
cation of shipment to the consignee prior to shipment of Type B, large
quantity or fissile radioactive daterial and only require an after-the-fact
Hyvi i. to DOT of the route for large quantity higtreay shipments. he NRC

.

proposed regulations are c1carly more extensive than those of the. DOT.
However, the DDT data collected en routing could be used to satisfy the
generic report recommended in coment c. above.

Naval Reactors Reco--.endation: De NRC should be requested to reassess the
impact of their proposals an the light of the actual DOT regulations..

.

, f. For those cases where the NRC concludes that specific shipent advance
notification is required, compliance will be extrecely difficult considering

1 the Inst minute rcute and schedule chances that frequently occur while in
.5b(b) transit. Bis is especially true for rail shipments.

Naval Reactors Recomendation_: Methods for handling last minute' route or
schedule changes, due to detours etc., needs to be addressed.

~

t g. The application of the proposed rule to water or air shipment is uncle'ar.'

Naval Reactor Reew.matienr' De application to wate bme ard airborno H11

shipments needs to be clarified. |-

1

( h. A consequence of the proposed rule for inrge quantity and Type B shipents
is to essentially require exclusive use vehicles since the routing and timingr1

' of shipments cannot be controlled in comon carrier service,

Navs:, Reactors Reco .endation: The impact on transportation costs of
elix.nating common carrier service should be evaluated, j

i. In the discussion of the proposed rules, the NRC recognizes it is possible
that some governors might prefer not to receive these advanch notifica:icnst

'I and should therefore be allowed to be removed from the notification list.
This option is not incitded in the specific regulations.

Naval Reactors Recome~1ation: The . option for some governors to decline
advance notification should oc wit' ten into the specific rules to clearly
identify that provisien of such information is dependent upon individual
state preference and is net n:ndatory. Provision for tiving advance
notification in a gencric basis vice a shipment-specific basis should be

_ . _ . _ _ , _ _ _ . _ . _ . . . _ _ . _ _ _ . _ _ _ _ . _ _ _ . _ _ _ _ _ _ . _ _ -
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NRC 'for consideration in their final rulenaking. DOE is ret;uested to forwurd thisc cxxrenents and recomendations to the
*

q# 01n. P.atu a ~-

''

Dguty Assistunt Secretary
*

.

for Naval Reactors.
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