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range of costs. In effect, NRC has issued itself a blank check
to spend the money of its licensees in whatever way it pleases.

The NRC fee regulations were created by NRC in order to
implement the Omnibus Budget and Reconciliation Act of 1990, Pub.
L. 101-508 ("OBRA") which requires NRC to recover 100 percent of
its budget authority (minus allowances for specified
expenditures). However, NRC's authority to levy fees under OBRA
is not without limits. As AMC has previously noted to NRC, NRC's
authority to prescribe fees for reculatory services under 10
C.F.R. 170 derives entirely from the Independent Offices
Appropriations Act of 1952 ("IOAA"), 33 U.S.C. § 9701. Under
IOAA, a regulatory agency may only assess fees upon those
individuals who recoive a particularized benefit from the agency.

, 415 U.S. 345,
349~-51 (1974). In addition, the magnitude of the fee must be
"commensurate with the benntit received." National Cable

! , 415 U,.8. 336, 342-43 (1974).
Most importantly, a fee must be "reasonably related to and may
not exceed the value of the service to the recipient, whatever
' L

the agency's costs may be." Central & S. Moto
Ass'n v, United States, 777 F. 2d 772, 729 (D.C. Cir. 1985).

The current NRC fee regulations, issued by NRC on July 23,
1992, (57 Fed. Reg. 32691, 32699 (July 23, 1992)) fail to meet
these requirements. For example, NRC has calculated its
professional staff cost at $214,509 per "Full Time Equivalent"
resulting in an hourly rate of $123 per hour. Yet this rate is
calculated based on NRC's estimated costs for all of the
regulatory "services" it provides during a year and not on the
basis of the "value" of these "services" to the licensees. NRC
retains complete control over the amount and quality of the
"services" it provides and the amount of fees assessed against an

individual licensee may well exceed that licensee's available
financial resources.

Use of such an hourly rate can only lead to increased NRC
oversight fees at a time when the domestic uranium industry is
consistently experiencing declining markets and profits. Thus,
while there is a smaller and smaller need for NRC oversight and
contrel, and while the domestic uranium industry becomes less and
less able to pay for such services, both the amount and cost of
these services will undoubtedly increase under the current NRC
fees rule. NRC should consider amendments to its current fee
regulations that more realistically account for the current
conditions experienced by its licensees. Otherwise, the cost of
NRC oversight may well exca2ed the value of the services or
products that licensees themselves are seeking to provide.



This problem has not gone unnoticed by Congress. Section
2903(c) of the Federal Energy Policy Act of 1992, instructs NRC
to

"review its policy for assessment of annual charges
under section 6101(c) of the Omnibus Budget
Reconciliation Act of 1990, solicit public comment on
the need for changes to such policy and recommend to
Congress such changes in existing law as the Commission
finds are needed to prevent the placement of an unfair
burden on certain licensees of the Commission..."

Id. Thus, Congress has already explicitly inltrucyod NRC to
review its fee regulations with an eye toward eliminating unfair
burdens.

The ACNP and SNM petition provides an excellent example of
the way in which the current NRC fee regulations impose unfair
burdens on certain NRC licensees. As noted in the petition, fees
for nuclear physicians have increased by approximately 1400
percent and this has forced more than 400 nuclear medicine
licensees to terminate their licenses. 57 Fed. Reg. 46818, 46819
(October 13, 199%92).

Under the new fee regulations, AMC members have experienced
similar fee increases and it is apparent that such increases are
likely to continue unabated if the current NRC fee rules remain
in place. Few, ‘" any, industries (especially those facing stiff
international .competition for a declining market) can withstand
such steep fee increases -- particularly where licensees lack any
ability to predict or contreol the amount of fees that wil) be
assessed against them in the years to come.

AMC supports the ACNP and SNM petition and urges NRC to
reassess its overall approach to its fee regulations. Although
NRC is operating under a statutory mandate to recover its costs,
.t need not do so in a way that will inevitably lead to an
overall inflation of its operating expenses. Congress has in
fact recognized the dilemma that NRC now finds itself in and
explicitly asked NRC to review the problem. AMC believes that
many of its members who are impacted by the fee rules may not be
able to survive under the current fee regime. These members will
be forced to seek relief of some kind if the situation remains
unchanged.

AMC appreciates the opportunity to comment on the ACNP and
SNM petition. AMC believes {hat it is possible for NRC to meet
its statutory obligations under OBRA without imposing unfair
burdens on particular classes of NRC licensees. AMC looks
for 'rd to working with NRC to achieve such a result.



Thank you for considering these comments. If you have any
guestions or require assistance, please contact me at 202/861~-
2876 or AMC's counsel, Anthony J. Thompson of Perkins Coie at
202/628-6600.

Yours very truly,

A 7

James E. Gilchrist
Vice President
Environme: ‘al Affairs



