UNITED STATES OF AMERICA
BEFORE THE
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of

Docket Nos. 50-498A
and 50-499A

HOUSTON LIGHTING & POWER COMPANY,
et al.

(South Texas Project, Units No.
l and 2)

In the Matter of

Docket Nos. 50-445A
and 50-446A

TEXAS UTILITIES GENERATING COMPANY,
et al.

(Comanche Peak Steam Electric
Station, Units No. 1 and 2)
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RESPONSE OF THE PUBLIC UTILITIES BOARD OF THE CITY
OF BROWNSVILLE, TEXAS TO MOTION TO QUASH
OF CENTRAL AND SOUTH WEST CORPORATION

On December 21, 1979 Central & South West
Corporation ("C&SW") and Mr, S. B. Phillips, Jr., filed a
Motion to Quash Notice of Deposition anéd Response to Motion
to Compel Deposition. They tl.s seek to avoid the depositiun
in this proceeding of Mr. S. B. Phillips, Jr., Chairman of
the Becard and Chief Executive Officer of CsSW. This deposi-
tion was duly noticed by the Public Utilities Board of the
City of Brownsville, Texas ("Brownsville") on November 23,
1979; was postponed by agreement until a mutually convenient
future date; and was the subject of Brownsville's Motion to

Compel Deposition on December 13, 1979. Brownsville hereby
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files its responc2 to CsSW's Motion to Quash, and reguests
the Board to order Mr. Phillips to be produced promptly for
deposition. 1/

None of the reasons given in C&SW's Motion to Quash
is persuasive. C&SW primarily asserts tha* Mr. Phillips'
deposition will be duplicative of the depositions of officers
of Central Power & Light Company ("CP&L"). First of all,
this should not make any difference. Brownsville is entitled
to explore the same set of facts with each person who has
knowledge of them. One person nay well have knowledge in
detail that another lacks, or the two versions of the facts
may differ. Brownsville is entitled to find this out, as
part and parcel of the discovery process. 2/

Secondly, the fact that Mr. Philliﬁs is the
Chairman of the Board and Chief Executive Officer of r&sSW
enables Brownsville and this Board to presume that his
knowledge of the facts is different from that of officers of
CP&L. As the attached documents suggest, C&SW has at times
been aware of the activities of CPsL. Brownsville is

entitled to explore the possibility that CsSW acquiesced in

1/ To the extent that C&aSW's pleading is filed under
10 C.F.R. §2.740(c) as a motion for protective order, the
instant filing constitutes Brownsville's response. To the
extent that C&SW's pleading was a response to Brownsville's
Motion to Compel, Brownsville renews the reguest made in its
Motion to Compel for leave to reply, pursuant to 10 C.F.R.
§2.730(c), and files this pleading concurrently as a Reply.

2/ At trial, C&SW could hardly object if Brownsville
asked the same guestion to more than one w1tness. Yet
apoarenr‘v CaSW feels that Brownsville's inguiry into
"idenr’cal subjects" on the part of several deponents is pro-
bative f somethlng. Moticn to Quash, pp. 2=3. It merml/
shows Brownsville is trying to prepare its case thoroughly,
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or took an active role in activities reflected in these and
other documents. 1/ Brownsville would also note that, to its
knowledge, no officer of CsSW has yet been deposed in connec=
tion with this proceeding. 2/

C&SW also objects in advance to the kinds of
guestions it thinks Brownsville will ask Mr. Phillips.
Motion to Quash, p. 4. As a general rule, the Board
should only entertain these specific objections if and
when Brownsville poses these questions. 3/ C&SW apparently
would object questions eliciting to "on the record
commitments or statements of policy from Mr. Phillips."
Motion to Quash, p. 4. The current policies of C&SW (and of
CP&L, to the extent Mr. Phillips is aware of them) on

transmission rates and services, interconnections, jointly=-

1/ C&SW does not challenge the adequacy of the subject
matter description included in the MNotice of Deposition. Yet
it complains that counsel for Brownsville did not provide
"specific justification" for Mr. Phillips' deposition.

Motion to Quash, p. 3. C&SW counsel was informed that
questions related tc specific documents might be asked,
although the documents were not provided in advance. C&SW is
not entitled to a list of specific questions in advance of
the deposition.

2/ Depositions of Mr. Phillips, Mr. Harris, and Mr.
Wells (also officers of C&4SW) were noticed in October, 1979,
by Houston Lighting & Power Company and Texas Utilities
Company, but were cancelled by agreement.

74 CPsL interpreted the "settlement negotiations" pri=-
vilege very broadly in the deposition of Mr., William C.
Price, a vice=president of CP&L. (October 2, 1979). Once
Brownsville has reviewed this transcript and determined that
the assertions made by C&SW here are comparable, it may seek
further guidance from the Board. C&SW's vague assertion of
the settlement negotiation privilege here raises the addi-
tional issue of whether the parent company, C&SW, may assert
privilege of knowledge of negotiations between Brownsville
and the subsidiary, CP&L (assuming there are any such legiti=-
mately privileged negotiations).
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owned generating units, and the structure of organizations
such as the Texas Interconnected System, are as relevant to
the statutory standard enforced by this Commission as any
past policies of C&SW and CP&L in these areas. Brownsville
is entitled to get present policies on record.

Brownsville's Motion to Compel requested Mr.
Phillips' deposition take place on January 8, 1980. This date
may become inconvenient or impossible depending on the date
of the Board's decision as well as on scheduling conflicts
that may arise. In this event, the Board should reguire C&SW
to produce Mr. Phillips promptly at a later date.

For the above reasons, and for the reasons stated
in its December 13, 1979 Motion to Compel Deposition, the
Public Utilities Board of the City of Brownsville, Texas
respectfully regquests this Board to require Central & South
West Corporation to compel Mr. S. B. Phillips, Jr., to appear
for deposition on the matters listed in the November 23, 1979
Notice of Deposition in Dallas, Texas, on January 8, 1980, or
guch other time promptly thereafter as may be agreed to.

Respectfully s itted,

\Manc, NAASS

Mar¢c R. Poirier

Attorney for the Public Utilities
Board of the City of Brownsville,
Texas

Law Offices of:
Spiegel & McDiarmid
2600 Virginia Avenue, N. W,

Washinrgton, D. C., 20037 90009057

(202)333-4500

December 28, 1879
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UNITED STATES CF AMERICA
BEFORE THE
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of

Docket Nos, 50=498A
and 50-499A

HOUSTON LIGHTING & POWER COMPANY,
et al.

(South Texas Project, Units No.
1 and 2)

In the Matter of

Docket Nos. 50«445A
and 50=446A

TEXAS UTILITIES GENERATING COMPANY,
et al.

(Comanche Peak Steam Electric
Station, Units No. 1 and 2)
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CERTIFICATE OF SERVICE

I hereby certify that I have caused copies of the
foregoing RESPONSE OF THE PUBLIC UTILITIES BOARD OF THE CITY
OF BROWNSVILLE, TEXAS TO MOTION TO QUASH OF CENTRAL AND SOUTH
WEST CORPORATION to be served on the following by deposit in
the United States mail, first class, postage prepaid, this
28th day of December, 1979:

Marshall E, Miller, Chairman Roy P. Lessy, Esquire

Atomic Safety & Licensing Board Michael B, Blume, Esquire
Panel Nuclear Regulatory Commission

Nuclear Regulatory Commission Washington, D. C. 20555

washington, D. C. 20555
Jerome Saltzman, Chief

Sheldon J. Wolfe, Esquire Antitrust & Indemnity Group
Atomic Safety & Licensing Board Nuclear Regulatory LCommission
Panel Washington, D. C. 20555
Nuclear Regulatory Commission
Washington, D. C. 20555 Chase R, Stephens, Chief
Docketing & Service Section
Michael L. Glaser, Esquire Office of the Secretary
1150 17th Street, N. W, Nuclear Regulatory Commission
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