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requirements as defined by the
Paperwork Reduction Act. The analyses
under Exacutive Order 12201, the
Regulatory Flexibility Act, and NEPA
are available to the public at the Office
of Endangered Species, U.S. Fish and
wildlife Service, at the address listed
above.

List of Subjects in 50 CFR Part 402

Endangered and threatened wildlife,
Fish, Intergovernmenta! relatiors, Plants
(agriculture).

Regulation Promulgation

Accordingly, the Service revises 50
CFR Part 402 o read as follows

PART 402—INTERAGENCY
COOPERATION—ENDANGERED
SPECIES ACT OF 1973, AS AMENDED

Subpart A-—leneral

Sec.

402.01
402.02
402.00
40204

Scope.

Definitions?

Applicsbility.

Counlerpart regulations.

40208 ncies. .

402.08 inatior «-ith o her
environmental reviews,

40207 Designation of lead sgeocy.

40208 Designation of non-Federal

re tative.

40208 Lrreversible or irretrievable
commitment of resources.

Subpart B—Consuftation Procedures

40210 Conference on proposed species or
proposed critical Lubitat.

40211 Early consultating,

40212 Biological assessment.

40213 Informai consultation.

40214 Formal consultation.

40215 Responsibilities of Federal agency
following issuance of a biclogical
opinion.

40218 Reinitiation of formal consultation.

Authority: 18 US.C. 1531 ef seq.

Subpart A~General

§ €02.01 Scope.

{a) This Part interprets and
implements sections 7{a}4{d) [16 US.C.
1536{a)-{d)| of the Endangered Species
Act of 1873, as amended (“Act”). Section
7{a) grants authority to and imposes
requirements upon Federal
regarding endangered ar threatened
species of fish, wildlife, or plants
(“list. < o, ecies”) and habitat of such
species that has been designated as
critical (“critical habitat™). Section
7(a){(1) of the Act directs Federal
agencies, in consultation with and with
the assistance of the Secretary of the
interior or of Comunerce, as appropriate,
to utilize their authorities to further the
purposes of the Act by carrying out
conservation programs tor listed
species. Such affirmative conservation

programs must comply with applicable
permit requirements (50 CFR Parts 17,
220, 222, and 227) for listed l&ocieo and
should be courdinated with the
appropriate Secretary. Section 7(a)(2) of
the Act requires rvery Federal agency,
in consultation with and with the
1 ssistance of the Secretary, 10 insure
that eny action it authorizes, funds, or
carries out, in the United States or u
the high seas, i¢ not likely to jeopacdi
the continued existence of any Usted
epecies or results in the destruction o
adverse modification of critical habitet.
Section 7{a)(3) of the Act authorizes &
prospective permit or license applicant
to request the issuing Federa!l agency to
enter into early consultation with the
Service on & proposed action to
determine whether such action is likely
to jeopardize the continued existence of
list=d species or result in the destruction
or adverve modilication of crilical
habitat. Section 7(a)(4) of the Act
requires Federal agencies to confer with
the Secretary on any sction that is likel
to jeopa:dize the continued existence o
proposed species or result in the
destruction or adverse modification of
proposed critical habitat. Section 7(b) of
the Act requiree the Secretary, after the
conclusion of early or formal
consultation, to issue & written
statement setting forth the Secretary's
apinion detailing how the agency action
ects listed species or critical Labitat
Biological assessments ase required
under section 7(c) of the Act if listed
species or critical nabitat may be
present in the area affected by any
major construction activity as defined in
§404.02. Section 7(d) of the Act prohibits
Federal agencies and applicants from
making any irreversible or irretrievable
commitment of resources which has the
effect of foreclosing the formulation or
implementatiou of reasonable and
prudent altermatives which would avoid
puidizing tie continued existence of
isted 8 or resuiting in the
des on or adverse modification of
critical habitat. Section 7{e}~{0)(1) of the
Act provide procedures for granting
exemptions from the requirements of
section 7(a){2). Regulations governing
the submission of exemption
applications are found at 50 CFR Part
451, and reguletions governing the
exemption process are fcund at 50 CFR
Parts 450, 452, and 453.

(b) The U.S. Fish and Wildlife Service
{(FWS) and the National Marine
Fisheries Service (NMFS) share
responsibilities for administering the
Act. The Lists of Endangered and
Threatened Wildlife and Plants are
found in 50 CFR 17.11 and 17.12 and the
designated critical habitats are found in
50 CFR 17.95 and 17.96 and 50 CFR Part

226. Endangered or threatened specieo
under the jurisdiction of the NMFS are
located in 50 CFR 222.23(a) and 2274 If
the subject species it cited in 50 CFR
222.23(a) or 227 4, the Feders! agency
shall contact the NMFS. For all other
listed species the Foderal Agency shall
contact the FWS.

§ 402,02 Definitions.

“Act" means the End angered Species
Act of 1973, as ameuded, 186 US.C. 1531
et seq. :

“Action” means all activities or
rromml of any kind suthorized,

unded, or carried sut, tn whole or in
part, by Federal egencies in the United
States or upon the high seas. Exampies
include, but are not limited to: (&)
actions intended to conserve listed
species or their habiiat; (b) the
promulgation of regulations; (c) the
granting of licenses, contracts, leases,
easements, rights-of-way, permits, or
grants-in-aid; or (d) zctions directly or
indirectly causing modifications to the
land, water, ov air.

“Action arca” means al! arcas to be
affected directly or indirectly by the
Federal action and not merely the
immediate area involved in the action.

“Applicant” refers o any person, as
defined in loct:on 3(13) 1l)f the Act, who
requ.es formal epproval or
authorization from a Federal age~cy as
a prerequisite to conducting the action.

“Biological assessment” refers to the
information prepared by or under the
direction of the Federal agency
concerning listed and proposed species
and aesignated and proposed critical
habitat that may be present in the action
area and the evaluation potential effects
of the action on such species and
habitat.

“Biological opinion"” is the document
that states the opinion of the Service as
to whether or not the Federal action is
likely to jeopardize the continued
exisence of listed species or result in
the destruction or adverse modification
of critical habitat.

“Conference” is a process which-
involves informal discussions between a
Fede: .l agency ard the Service under
section 7(a)(4) of the Act 1egarding the
impact of an action on proposed species
or proposed critical habitat and
recommendations to minimize or avoid
the adverse .fTects

“Conservation recommendations” are
suggestions of the Service regaiding
discretionary measures to minimize or
avoid adverse effects of a proposed
action on listed species or critical
habitat or regarding the development of
information.
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submit the completed biological critical habitat, If such a determination provide the Service with the best
assessment to the Director for review, is made, formal consultation is required,  scientific and commercial deta available
The Director will 12spond in writing except as noted in paragraph (b) of this . or which can be obtained during the

within 30 days as to whether or not he
concurs with the findings of the
biological assessment. At the option of
the Fuderal agency, formal consultation
may be initiated under §402.14(c)
concurrently with the submission of the
assesement.

(k) Use of the biclogical assessriont
{1) The Federal agency shall use the
biologica! assessment in deterwaining
whether formal consultation or a
conference is required under §402.14 or
§402.10. respectively. If the biological
assessment indicates that there are no
lited species or critica habitet present
that are likely to be adversely affected
by the actior and the Director concurs
as specified in paragraph (j) of this
section, then formal consultatior. is not
required. If the biologica! assessment
indicates that the action is not likely to
jeopardize the coaynued existence of
proposed species or result in the
destruction or adverse modification of
proposed critical habitat, and the
Director concurs, then a conference is
not required.

(2) The Director may use the results of
the biological assessment in (i)
determinung whether to request the
Federal agency to initiate formal
consultation or a conference, (ii)
formulating a biological opinion, or (iii)
formulating a preliminary biological
opinion.

§ 402.13 Informal consuftation.

{a) Informal consultation is an
opticnal process that includes all
discussions, correspondence, etc.,
between the Service and the Federal
agency or the designated non-Federal
representative, designed .o assist the
Federal agency in determining whethér
formal consultation or a conference is
required. If during informal cousultation
it is determined by the Federal agency,
with the written concurrence of the
Service, that the action is not likely 1o
adversely affect listed speciea or critical
habitat, the consultation process is
terminated, and no further action is
recessary.

(b) Duning inforr.al consultation, the
Service may sugges’ odifications to the
action that the Federal agency and any
applicant coul. implement to avoid the
likelihood of adverse effects to listed
species or critical halitat.

§ 40214 Furmal consuitation.

{a) Requirement for formal
consuitation. Each Federal agency shall
review its actions at the esrliest
possible time t¢ determine whether any
action may affect listed species or

section. The Director may request 8
Federal agency to enter into
consultation if he identifies any action
of that agency that may affect liuted
species or critical habitat and for which
there has been no consultation. When
such a request v made, the Director
shall forward to the Federal agency &
written explanation of the basis for the
request.

{b) Exceptions. (1) A Federal agency
need not initiate {¢ mal chnsultation if,
s a result of the preparation of a
biological assessment under §402.12 or
as a result of informal consultation with
the Service under §402.13, the Federal
agency determines, vi* the written
concurrence of the Du .cor, that the
proposed action is not likely to
adversely affect any listed species or
critical habitat.

(2) A Federal agency need not initiate
formal consultation If @ preliminary
biological opinion, issued after early
consultation under §402.11, is coniirmed
as the final biological opinion.

{c) Initiation ~* formal consultation. A
written request o initiate formal
consultation shall be submitted to the
Director and shal! inclode:-

(1) A description of the action to be
considered;

(2) A description of the specific area
that may be affected by the action;

(3) A description of any listed species
or critical habitat that may be affected
by the action;

(4) A description of the manner in
which the action may affect any listed
species or critical habitat and an
analysis of any cumulative effects;

{5) Relevant reports, including any
environmental imipact statement,
environmenta! assesament, or biological
assessment prepared; and

(6) Any other relevant available
information on the action, the affected
listed species, or critical habitat.

Formal consultation ghall not be
initiated by the Federal agency until gny
required biological asreeement has bean
completed and submitt . o the Director
in accordance with §402.12. Any request
for formal consultation may encompass,
subject (o the approvel of the Director, a
number of similar individual actions
within & given geographical area or 8
segment of a comprehensive plan. This
does not relieve the Federal agency of
the requirements for considering the
effects of the action as & whole.

(d) Respensibility to provide best
sctentific and commercial data
available. The Federal agency
requesting formal consultatiun shall

-

consultation for an adequate review of
the effects that an action may have upon
listed species or eritical habitat. This
information may include the resulis of
studies or surveys conducted by the
Federal agency or the designated non-
¥oderal representative. The Federal
agency shall provide any applicant with
the opportunity to submit information
for consideration during the
consgultation.

(e) Duration and extension of forma!
consultation. Formal consultation
concludes within 90 days after its
initiation unless extended as provided
below. If an applicant is not involved,
the Service the Federal agency may
mutually agree to extend the
consaltation for a specific time period. If
an upp‘}icatln is involved, the Serice and
the Federal agency may mutually 8
to extend the consultation providemt
the Service submits to the applicant,
before the cluse of the 80 days, & written
statement setting forth:

(1) The reasons why e longer period is
required,

12) The Information that is required to
cowplete the consultation, and

(3) The estimated date on which the
consultation will be complet-d.

A consultation involving an applicant
cannot be extended for more than 80
days without the consent of tne
applicant. Within 45 days after
concluding formal consultation, the
Service shall deliver a biological upinion
to the Federal agency and any awﬁmnt
(f) Additional data. When the Service
determines that additional data would
provide a better information base from
which to formulate a biclogical opinion,
the Director ey request an extension of
formal consultation and request that the
Federal agency obtain additional data (.
determine how or to what extent the
action may affect listed species or
critical habitat. If formal consultation is
extended by mutual agreement
uccording to §402 14(e), the Fede: al
agency shall cbtain, to the extent
practicable, that data which can be
developed within the scope of the
extension. The responsibility for
conducting and funding any studies
belongs 1o the Federal agency and the
applicant, not the Service. The Service's
request for additional data is not to be
construed as the Service's opinion that
the Federal agency has failed to satisfy
the information standard of section
7(a){2) of the Act. If no extension of
formal consultation is agreed to, the
Director will issue a biclogical opinion
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using the best scientific and ¢ mmercial
duata aveilable.

(g) Service responsibilities. Service
responsibilities during formal
consultation are s follows:

(1) Review all relevant information
provided by the Federsl agency or
otherwise available. Such review may
include an on-site inspection of the
action area with representatives of the
Federal agency and the applicant.

(2) Evaluate the current status of the
listed species or critical habitat

(3) Evaluate the effects of the action
and cumulative efTects on the li<ted
species or critical habital

{4) Formulete its bfoloiicll opiniou &s
to whether the action, taken together
with cumulative effects, is likely to

eopardize the continued existence of

sted species or result in the destruction
or adverse modification of critical
habitat.

(5) Discuss with \he Federal agency
and any applicant the Service's review
and evaluation conducted under

aragraphs (g)(1)-3) of this section, the

asis for any finding in the biological
opinion, and the availability of
reasonable and prudent “lteraatives (if
& jeopardy opinion is to be issued) that
the agency and the applicent can take to
evoid viclation of section 7{a)(2). The
Service will utilize the expertise of the
Federal agency ard any appucant in
identifying these alternatives. If
requested, the Service shall make
available to the Federal agency the draft
biological opinion for the purpose of
analyzing the reasonable and prudent
alternatives. The 45-cay period in which
the biological opinicn must be delivered
will not be suspended unless the Federal

scures the written consent of

the applicant to an extension to a
specific date. The applicant may request
a copy of the draft opinion from the
Federal agency. All comments on the
draft biological opinion must be
submitted to the Service through the
Federal agency, &lthough the applicant
may send a copy of its comments
directly to the Service. The Service will
not issue its biological opiaion prior to
the 45-day or extended deadline while
the draft is under review by the Federal
agency. However, if the Federal agency
submils comments to the Service
regarding the draflt biological opinion
within 10 days of the deadline for
issuing the opinion, the Service is
entitied to an automatic 10-day
extension on the deadline.

{6) Formulate discretionary
conservation recommendations. il any,
which will assist the Foderal agency in
reduciug or eliminating the impacts that
its proposed action may have on listed
gpecies or critical habitat.

(7) Formulate a statement concerning
incidental take, if such take may occur

(8) In formulating its biological
opinion, any reasonable and pruJent
alternatives, and any reasonable and
prudent measures, the Service will use
the best scientific and commercial data
available and will give appropriate
sonsideration 1o any beneficial actions
taken by the Federal agency or
epplicant, including any actions taken
prior to the initietion of consultation.

(h) Biological opinions. The biological
opinion shall include:

(1) A summary of the information on
which the opinion is besed:

(2) A detailed discussion of the effects
of the action on listed species or critical
habitat; and

(3) The Service's opinion on whether
the action is likely to ‘eopardize the
continued existence of a listed species
or result in the destruction or adverse
maodification of critical habitat (a
“jeopardy biological opinion"}); or, the
action is not likely to jeopardize the
continued existunce of a listed species
or result in the destruction or adverse
modification of critical habitat (¢ "no
jeopardy” biological opinion). A
“jeopardy™ biclogical opinior shall
include reasonable and prudent
a'ternatives, if any. If the Service is
unable to develop such alternatives, it
will indicate that to the best of its
knowledge there are no veasonable and
prudent alternatives.

(i) Incidental take. (1) Ir those cases
where the Service concludes that an
action (or the implementation of any
reasonable and prudent alternatives)
and the resultant incidental take of
listed species will not violate section
7(8)(2), the Service will provide with the
biological opinion a statement
concerning incidental take that:

(i) Specifies the impact, i.e., the
amount or extent, of such incidental
taking of the species;

(ii) Specifies those reasonable and
prudent measures that the Director
considers necessary or appropriate to
minimize such impact;

(iii) Sets forth the terms and
conditions (including. but not limited to,
reporting requirements) that must be
complied with by the Federal agen-y or
any applicant to implement the
measures specified under (ii) above: and

{iv} Specifies the procedures to be
used to handle or dispose of any
individuals of & apecies actually taken.

{2) Reasonable and prudent measures,
along with the terms and conditions that
implement them, cannot alter the hasic
design, location, scope, duration, or
timing of the action and may involve
only minor changes.

{3) In order to monitor the impacts of
ii.cidental take, the Federal agency or
any spplicant must report the progress
of the action and its impact on the
species to the Service as specified in the
incidental take statement. The reporting
requirements will be established in
accordance with 50 CFR 13.45(FWS) and
222 23(d)(NMFS).

(4) 1f dun..g the course of the action
the amount or extent of incidental
taking, as specified under paragraph
(i)(1)(i) of this Section, is exceeded the
Federal agency must reinitiate
consultation immediately.

(j) Conservation recommendations.
The Service may provide with the
biological opinion & statement
containing discretiorary conservation
recommendations. Conservation
recommendations are advisory and are
not intended to carry any binding legal
force.

(k) Incremental steps. Wt 1 the
action is suthorized by & sta.ute that
allows the agency to take incremental
steps toward the completion of tiie
sction, the Service shall, if requested by
the Federal agency, issue a biological
opinion on the incremental step being
considered, inc! its views on the
entire action. Upon the issuence of such
8 biological opinion, the Federal agency
may proceed with or authorize the
incremental steps of the action if:

(1) The biol cpinion does not
conclude that the incremental step
would violate section 7(a)(2):

{2) The Federal agency continues
cc . ultation with respect to the entire
action and obtains biologica! opinions,
a8 required, for each incremen'al step:

(3) The Federal agency fulfills its
continuing obligaticn to obtain sufficient
data upon whicl to base the final
biolagical opinion on the entire actios:,

(4) The incremental step does not
violate section 7(d) of the Act
coacerning irreversible or irretrievahle
commitment of 1esources; and

(5) There is a _easonable likelihood
that the entire action will not violate
section 7{a)(2) of the Act.

(1) Termination of consultation. (1)
Formal consultatior is terminated with
the issuu—ce of the biological apinion.

(2) If during any stage of consultation
a Federal agency determines that its
proposed action is not likely to occur,
the consultation may be terminated by
written notice to the Service.

{3) If during any stage oi consultation
a Federal agency determines, with *he
concurience of the Dl ector, \hat its
proposed action is not likely o
advers:ly affect any listed species or
critical habitat, the consultation i
terminated.

N
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. 4402.5  Responsibiities of Federsl
pgecy following Issuance of a8 biological
opinion.

[a) Fallowing the issuance of a
biological opinion, the Federal agency
shall determine whether and in what
manner to proceed with the action in
light of its section 7 obligations and the
Service's biciogical opinion.

{(b) If & jeopardy biological opinion is
issued, the Federal agency shall notify
the Service of its final decision on the
action.

(c) if the Federal agency determines
that it cannot comply witk the
requirements of section 7{a)(2) after
consultation with the Service, it may
apply for an exemption. Procedures for
exemption applications by Federal

agencies and others are found in 50 CFR
Part 451.

§402. 16 FReinitiation of formasl
consuttation.

Reinitiation of formal consultation is
required and shall be requested by the
Federal agency or by the Service, where
discretionary Federal involvement or
controi over the action has been
retained or is authorized by law und:

{a) If the amount or extent of taking
specified in the inciduntal take
statement is exceeded:

(b) If new information reveals effects
of the action that may affect listed
species or critical habitat in & manner or
to an extent not previously considered;

{c) If the identified action is
subsequently modified in @ manner that

19963

causes an effect to the listed species or
critical habitat that was not considered
in the biological opinion; or

(d) If 8 new species is listed or critical
habitat designated that may be affected
by the identified action.

Dated December 12, 1085,
William P. Ham,
Assistant Secrctary for Fish and Wildlife and
Parks. 4

Dated: January 30, 1964,
William G. Gordoa,
Assistant Admunistrater for Fisheries,
National Oceanic and Atmospheric
Adminisiration.
[FR Doc. 86-10566 Filed 6-86, 8:45 am|
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