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$ In the Matter of

GEORGIA POWER COMPANY, *
nt al. * Docket Nos. 50-424
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J GEORGIA POWER COMPANY'S ANSWER
TO THE OCTOBER 22, 1992

PETITION OF ALLEN L. MOSBAUGH AND MARVIN B. HOBBY
TO INTERVENE IN A LICENSE AMENDMENT PROCEEDING

,q
s.

! I. Introduction.
I
| This proceeding involves an application. of Georgia
l
l PoWor Company ("GPC") to amend the operating licenses of
f3
'

Vogtle Electric Generating Plant ("VEGP"), Units 1 and 2 in

order to add Southern Nuclear Operating Company (" Southern

Nuclear") to those licenses as the exclusive operating
D

licensee (the " Application"). Following notice of the

Application in the Federal Register by the Nuclear

Regulatory Commission ("NRC" or " Commission"), Messrs. Allen
-

L. Mosbaugh and Marvin B. Hobby petitioned the NRC for leave

to intervene in this proceeding. GPC strongly opposes such

s
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) petition on the grounds that petitioners lack standing under

the NRC's' Rules of Practice to intervene in this proceeding.

Furthermore, because petitioners' assertions of standing are-

)- so deficient, as set forth in detail herein, GPC requests
that the Commission foregn the step of establishing a

licensing board'and deny the petition outright for lack of

j standing.

II. Backaround2

) On October 14, 1992, the Commission published in the

Federal Register a biweekly notice of " Applications-and
,

Amendments to-Operating Licenses Involving No Significant

Hazards Considerations."- 57 Fed. Reg. 47127. Among the--)
several applications noticed therein was the Application of

GPC,' acting for itself and as agent for Oglethorpe. Power

Corporation, the Municipal-Electric Authority of Georgia and
.

"

)
The City of Dalton, Georgia (collectively, the " Owners").

The Application, filed with the NRC on September 18,-1992,

seeks to amend the operating licenses of VEGP, Units-1 and 2

to allow Southern Nuclear to become the exclusive licensed
operator of VEGP.1 57 Fed. Reg. 47135.

]

I Presently, GPC is the. sole licensed operator of.VEGP
acting;for itself and.the other Owners which are licensed to
possess but not operate VEGP.

..
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y Southern Nucledr, like GPC, is a wholly owned

subsidiary of The Southern. Company. No enange in ownership

of VEGP would occur. GPC and the other Owners would

) continue to own the assets of_VEG) in the same percentages e

as they do now. The Owners would remain NRC licensees,

licensed to possess, but not operate, VEGP Units 1 and 2.

)' Importantly, as stated in the Application, there would be no

material change in the VEGP nuclear personnel or support
organizations engaged in licensed activities. Once the

) proposed license amendments become effective, the VEGP on-

site organization consisting of GPC employees would be

administratively transferred intact to the personnel ranks
of Southern Nuclear.)

The present VEGP offsite organization, consisting of
officers, managers and support personnel is located-in '

) Birmingham, Alabama. These offsite officers are employed as

officers of both Southern Nuclear and GPC. Currently, VEGP

line management reports to the President of GPC in 'tlanta,-

) Georgia, and ultimately to the Board of Directors of GPC.

Upon issuance of the license amendments, the offsite line

management of VEGP in Birmingham would cease serving as.GPC

) officers, would continue to be officers of-Southern Nuclear

only and would no longer report to the President of GPC or

- 3 -
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g the GPC Doard. Instead, this line management would report

to the Board of Ditectors of Southern Nuclear.2

The NRC's October 14, 1992 Federal Register notice

g states that the NRC has made a proposed determination that

the Application involves no significant hazards

considerations. 57 Fed. Reg. 47136. The notice also states

g that "[t)he ;;ansfer of any right 'inder the operating -

licenses in subject to NRC approval pursuant to 10 CFR
{

50.80(a). bme.n approval is proposed to be given through an

3 Order approving this transfer." Id.

The notice further provides that any person whose

interest may be effected by the proceeding and who wishes to

3 participato as n party in the proceeding must file a written

request for a hearing and a petition for leave to intervene

in accordance with the NRC's Rules of Practice in 10 CFR
Part 2. 57 Fed. Reg. 47127. Finally, the notic- sets forth3
specific requirements of 10 CFR S 2.714 applying to

petitions for leave to intarvono. Id. at 47127-28.

3

2
Southern Nuclear is currently licensed to operate plant

Farley, owned by Alabama Power Company, a subsidiary of The
3 Southern Company. In addition to VEGP, Southern Nuclear will be
~

responsible for operation of Plant Hatch pursuant to a similar
license amendment application filed on Teptember 18, 1992 with
NRC. The changes to the offsito organization described herein
assume that the Plant Hatch and the VEGP operating licenses will
be amended concurrently.

-4 -
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n t b r 22, in2, Musu. Allen L Hosbaugh andO
Marvin B. Hobby filed a " Petition to Intervene and Request

for Hearing" with respect to the GPC Application (the

"Puti i n"). he Petition asserts that Swthorn NuclearO
management does not have the charactor, competence or

integrity to -icome the licensee of VEGP.

As is laborated in more detail in-section III, below,O
the petitioners' allegations are the same allegations that

they have raised before the NRC concerning the existing

management of VEGP and are unrelated to the proposed license

amendments. These allegations will not be resolved by a

denial of GPC's Application to transfer operating
responsibility to Southern Nuc1 Lear. Further, the

petitioners' allegations are the subject of an on going 10
CPR S 2.206 proceeding which is the appropriate forum to

address their concerns.

III. Standing of the Petitioners.

A. Standards _for Intervention.

The_NRC's Rules of Practice contained at 10 CFR S 2.714
require that a petition for leave to intervene set forth

. with particularity the following:

1) The-interest of the petitioner in thf :.roceeding;

O: -s-
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)

) 2) llow that interest may be affected by the

proceeding, including the reasons why petitioner

should be permitted to intervene, with particular

, reference to the following factors:

a) the nature of petitioner's right under the

Atomic Energy Act (the "Act") to be made a

, party to the proceeding;

b) the nature and extent of petitioner's

property, financial, or other interest in the

proceeding; and,

c) the possible effect of any order that may be

entered in the proceeding on the petitioner's

interest; and

3) The specific aspect or aspects of the subject

matter of the proceeding as to which petitioner
'

wishes to intervene.9

10 CFR S 2.714(a)(2) and (d) (1) .3 The Petition has failed

to fully satisfy the requirements of the NRC's Rules of

, Fractice with respect to both of the petitioners.

3 We note in passing that petitioners are represented by
counsel with experience in Commission matters. Consequently, the8 observations of some licensing boards concerning liberal
application of these pleading requirements for inexperlenced or
prg sg litigants are wholly inapplicable. To the contrary, this
Licensing Board should expect and require in this proceeding firm
compliance with the procedural obligations of intervenors.

9
6--
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)

) In Egrt10J1(1._Gellgral J, lag _tr.ig_Ch (Pebb1e Springa

Nuclear Plant, Units 1 and 2), CLI-76-27, 4 NRC 610, 613-14

(1976), the NRC ruled that judicial concepts of standing

D apply in d termining whether to grant a petition for leave

to intervene under the Act. Judicial concepts of standing

require a showing that (a) the action sought in the

, proceeding will cause " injury-in-fact," and (b) -he injury
is arguably within the " cone of interests" protected by the
Act. liet;ropoli.1pn Ed LERMh 'Three Mile Island Nuclear-

Station, Unit No. 1), CLI-83-25, IJ NRC 327, 332 (1983). Ing

other words, the petitioners must establish (1) that they
have persona. y suffered, or will suffer, a distinct and

, palpable harm that constitutes an injury-in-fact (i.e.

petitioners could incur real harm of the kind protected by
the Atomic Energy Act); (2) that the injury can be F. raced to

the challenged action (i.e. the harm which petiticuer will,

incur flows directly from (is causally related to) the
proceeding in which they seek to intervene); and (3) that

, the injury is likely to be remedied by a favorable decision

granting the relief sought (i.e. if petitioners are granted
the relief they request their concerns will be resolved).

g L9Da Island _Ligh. ting Cqi (Shoreham Nuclear Power Station,

lhit 1), L3P-91-7, 33 NRC 179, 185-86 (1991) citing Dellums
Y1 ?!EC 863 F.2d 968, 971 (D.C. Cir, d); see also Epclear

O
_7 -
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I

i Enginteting_Cau_ ids 2 (Sheffield, I11inois, Low-Level

Radioactive Waste Dinposal Site), ALAB-473, 7 NRC 737, 743

(1978).

, Generally, a petitioner may base his standing upon a

showing that his residence is within the geographical zone

that might be affected by an accidental release of fissirn

p products. Yinginin_fdtgirig and Pownt_Spx (North Anna

Nuclear Power Station, Units 1 and 2), ALAB-522, 9 NRC 54,

55-56 (1979). Under limited circumstances, distances

between the home of a petitioner and a licensed facility of,

as much as 50 miles have been held to fall within such zone.

However, this " proximity presumption" is applied by the

Commission only in instances,

involving an obvious potential for offsite
consequences. Those include applications for
construction permits, operating licenses or
significant amendments thereto such as the
expansion of the capacity of a spent fuel pool.,
Those cases involve the operation of the reactor
itself, or major alterations to the facility with
a clear potential for offsite consequences.
Absent situations with obvious potential for
offsite consequences, a petitioner must allege

, some specific injury in fact that will result from
the action taken.

Lona Island Lightin2, 33 NRC at 186 giting Elorida Power
and Light _sn2 (St. Lucio Nuclear Power Plant, Units 1 and

2), CLI-89-21, 30 F4C 325, 329 (1989).

The " injury in fact" sufficient to support standing

must be actual or imminent, not " conjectural" or

'
-8 -
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)

"hypothetica." Whitmore v. AIhADEan, 495 U.S. 149, at 155,"

110 S.Ct. 1717, 1723 (1990), quoted favorably in Lgian v.

Defendorp of Wildlife, U.S. 112 S. Ct. 2130, 2136,

(1992). The injury articulated by the petitioners

(" releases of radiation" and " risk of cerious accident") is
too remote and speculative to satisfy the Commission's

pleading requirements. Nr . - t.' even the potential for -

these injuries can be rt. ;;g cu t - rajatoon as a result of the

organizational changes proposed by the VEGP license

amendments.
D

Moreover, particularity of pleading the injury is

absent from the Petition; the claims are so general, so

lacking in specific detail, thet they cannot serve as a

basis for standing. Review of the Petition illustrates that
this pleading is in the hypothetical sense rather than an

assertion of fact: the Petition merely states that Mr.

Mosbaugh could be affected "if it (Southern Nuclear) indeed

does lack the integrity, competence and character to safely

operate a nuclear facility;" transfer of the license "may"

offect Mr. Hobby's financial interests "if (Southern

Nuclear) does not have the necessary character, competence

and integrity . Thus, petitioners appear to seek a". . .

hearing to determine whether their interests could be

affected, and have failed to plead with particularity how

D -9-
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)

their interests could be affected by the proposed license

amendments.'

Relative to this proceeding, the change sought by the

Application is the addition of a licensee (Southern Nuclear)

in contemplation of consolidating nuclear-related expertise
in one corporate entity, without any change in the

operational activities presently authorized (and being -

,

performed) at the licensed facility. For such an

organizational change -- one totally devoid of the type of

direct, significant change attendant initial construction or
,

operation or major alteration of the facility itself which

would support application of the 50-mile rule --

particularization of hsy the interests of the petitioners

will be adversely affected by the proposed license

amendments is a critical pleading requirement which the

Petition has failed to satisfy.

In the case of the GPC Application, an incremental

increase in the potential for any adverse offsite

consequences arising from the assumption of operating

responsibilities by Southern Nuclear is non-existent. On

4 Clearly the petitioners need not prove at this pleading
stage that, in fact, the amendments would result in adverse

D impact. Assertions of fact are required, however, to show a
logical, proximate sequence of events arisina from tha amendments
which could result in injury-in-fact. The Licensing Board should
neither presume nor provide essential facts which are not plead.

D - 10 -

D
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October 27, 1992, the NRC Staff issued an " Environmental,

Assessment and Finding of No Significant Impact" in

connection with the proposed VEGP license amendments. In

that Environmental Assessment the Commission concludes that,

the proposed license amendments would result in no

radiological or nonradiological environmental impact.

Again, there will be no change to the facility and virtually,

no change in the individual personnel who, on a day to day
basis, operate and manage the VEGP Units. The only

anticipated change in personnel at this time is that the,

Executive Vice President of GPC (who is also the President
of Southern Nuclear) will no longer report to the President

of GPC out will instead report solely to the Board of,

Directorc of Southern Nuclear.5 Administratively, VEGP on-

site personnel will be transferred to the ranks of Southern

D Nu 1 ar and the VEGP offsite officers in Birmingham will

serve as Southern Nuclear officers only and will no longer

be officers of GPC.

D

D

5 Significantly, the President of GPC is, and will remain, a
member of the Board of Directors of Southern Nuclear.

D 11 --

,
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)

g B. Mlen Mosb,AuglLLApin_ Standing to Intervene t
In"df ficiency of Pleadings pnd Lack of Basin.

.

The Petition asserts that Mr. Mosbaugh has standing to

intervene, as follows:

D
Mr. Mosbaugh owns property and resides at 1701 Kings
Court, Grovetown, Georgia, 30813. Said property is
within 50 miles of the VEGP (footnote omitted). The
health, safety, property rights and personal finances
of Mr. Mosbaugh and his family could be affected by an

g order granting GPC's request to transfer control of the -

VEGP to SONOPCO if it indeed does lack the integrity,
competence and character to safely operate a nuclear
facility. Mr. Mosbaugh and his family live, work, -

recreate and travel in the environs of VEGP. They eat
food produced in an area that would be adversely

y affected by normal and accidental releases of
radioactive materials from the operation of VEGP. and
they are a part of the VEGP's rate base.

Mr. Mosbaugh's alleged basis for standing fails to

g demonstrate any distinct and palpable harm he will suffer

which is traceable to the challenged action. Mr. Mosbaugh's

basis for standing is similar to the petitioner in BostoD [
s

g Edison Comnany. (Pilgrim Nuclear Power Station), LBP 85-24,

22 NRC 97, 98-99, aff'd on other arounds, ALAB-816, 22 NRC

461 (1985), where standing was denied in an operating

g license amendment proOeeding to one who resided 43 miles

from the nuclear plant in question. In that case, the Board

found that the petitioner had failed to establish a scencrio

D whereby the risk of radiological harm to him was increased

due to a proposed increase in the allowable effective

reactivity of the spent fuel pool. Likewise, Mr. Mosbaugh

E
- 12 -
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has not, and cannot, establish a distinct and palpable harnD

he will suffer which is traceable to the proposed license

amendments when (1) no change to the facility or to the

persoraiol operating the f acility will occur as a result ofg
the proposed license amendments, and (2) Mr. Mosbaugh's only

connection with VEGP is that he owns, but does not reside

at, property located approximately 35 miles from the plant.',

Mr. Mosbaug! should be denied standing for the further

reason that he does not reside and is not employed within 50

miles of VEGP. On information and belief: Mr. Mosbaugh ownsg

a single family house which is approximately 35 miles from

VEGP; this house is not Mr. Mosbaugh's primary residence;

Mr. Mosbaugh principally resides with his family in the,

State of Ohio at an address to which his GPC electric bills
have been sent since July 1992; his children attend school

in Ohio; and Mr. Mosbaugh only visits his realty in6

6 Mr. Mosbaugh is, however, a former GPC employee and worked
at VEGP. Mr. Mosbaugh filed three complaints against GPC under
Section 210 of the ERA between, approximately, June 4, 1990 and
September 19, 1990. After voluntary dismissal of the firstO complaint by the complainant in early 1991, the two remaining
complaints, as supplemented, were consolidated for hearing.
After discovery and an evidentiary hearing held on March 10-13,
1992, the presiding Administrative Law Judge (the Honorable
Robert M. Glennon) issued a Recommended Decision and Order on
October 30, 1992. Judge Glennon concludel that Mr. MosbaughO
f ailed to establish a violation of the riistleblower -protection
provision of the ERA and recommended dismissal of Mr. Mosbaugh's
complaints (Allen Mosbauch v. Georgia Power Company, DOL Case
Nos. 91 ERA-1 and 91 ERA-11).

9 - 13 -
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Grovetown, Georgia approximately three or four days every

other month.

Mr. Mosbaugh's occasional visits to the Augusta area

should be found insufficient as a basis for standing in this,

procoeding. In i!Ashin919n_P_u)21Js._Epw_er SE2nly_Syfsten (WPPSS

11uclear Project 110. 2), LBP-79-7, 9 11RC 330, 337-38 (1979),

p the Board denied standing to a petitioner, Mr. Roll, who

rouided several hundred miles from the nuclear plant but

made occasional visits to a farm located within 10-15 miles
of the plant which he owned. The Board found that Mr.,

Roll's interest was based "primarily on speculative

financial loss" and that "(ajn occasional trip (unspecified)

by Mr. Rol1 to his farm is insufficient to determine his

health and safety would be endangered." IfL. Mr. Mosbaugh's

interest is even less compelling than that of Mr. Roll.

The Petition also states that food eaten by Mr.

Mosbaugh would be adversely affected by radiological

releases. Such generalized statements that a proposed

action will cause radiologically contaminated food which a,
person may consume have been held to be too remote and too

generalized to provide a basis for standing. Philadelnhia
Electric Company (Limerick Generating Station, Units 1 and,

2), LBP-82-43A, 15 11RC 1423, 1449 (1982); l}o.s t on Ed i so_D

Company, EupIA , 22 11RC at 98. This is especially true when,

P 14 --
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as we believe is the case here, the petitioner does not live)
and is not employed within 50 miles of the facility which is
the subject of the license amendment proceeding,

g Based on the foregoing, GPC submits that Mr. Mosbaugh

has failed to establish that he will suffer a distinct and
palpab1c harm which is traceable (causally related) to the

proposed license amendments.,

C. Mr. Hobby Lacks Standjng to IILterve_neu

The Petition states that Mr. Hobby has standing tog

intervene, as follows:

Mr. Hobby holds ownership of GPC stock. His personal
finances may be adversely affected by the transfer of
control of the VEGP to a corporate entity which does

I not have the character and competence to operate a
nuclear facility. Specifically, if SONOPCO does not
have the necessary character, competence and integrity
to operate the VEGP, then transfer of GPC's license to
soNoPCo may risk a serious accident adversely affecting
Mr. Hobby's financial interest. Additionally, pursuant

I to Section 210 of the ERA, Mr. Hobby seeks
reinstatement as a General Manager with responsibility
over GPC's nuclear facilities. Transfer of the license
would directly affect Mr. Hobby's legal and financial
interests based on the pendency of his Section 210 case
with the Secretary of Labor.,

On information and belief, Mr. Hobby's assertion that

he owns GPC stock is false. Furthermore, even if Mr. Hobby

had an economic intereut in GPC or The Southern company such

economic interest is insufficient to confer standing in an

operating license amendment proceeding. "It has long been

>
_ 15
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g held that protection of financial interesta such as

excessive electric rates or higher fuel costs is not within

the zone of interests sought to be protected either by the

g Atomic Energy Ar t or !! EPA. " Haqranentolignirtildilj)1ijity

D1Etr,1qt (Rancho Seco fluclear Generating Station) , LDP-92-

23, 18 (1992 11RC Lexis 40; August 20, 1992) pitinS E91tlADIl

GrqDeral Ele _ch is Co., gypra, 4 !!RC at 614 ; EILQ ale 9 LRDG -g

Inland _L19htina_.R9Evany, mmrn, 33 t1RC at 194 (a school_

district's organizational interest as a ratepayer and a tax

recipient were held to be economic concerns outside of the
b

Commission's jurisdiction).

An economic intercat by virtue of ownership of stock in

The Southern company is not the kind of interest sought to,

be protected by tl_ Act. In Qttroit Edison Campany (Fermi

Atomic Power Plant), LDP-78-11, 7 11RC 381, 385, aff'd, ALAB-

470, 7 t1RC 475 (1978), a ratepayer and equity owner of a

cooperative purchasing power trom another cooperative which

was a proposed co-owner of the Fermi 2 plant sought to

intervene in a proceeding convened to l'eview the addition of,

the latter cooperative as a co-owner. The Licensing Board

held that "none of (petitioner's) concerns such as ' loss of

equity,' ' threat of bankruptcy,' ' higher rates,' ' cost of,

replacement power,' or ' loss of property taxes' is ' arguably

within the zone of interents' protected by the Atomic Energy

> 16 --
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>

Act of 1954, as amended. The protected interests under the,

Atomic Energy Act relate to radiological health and safety."

7 NRC at 385. On appeal, the Appeal Board affirmed stating

, "the Commission's responsibility is to protect the public

health and safety - not the pocketbooks of owners or

customers of the electric utilities involved." 7 NRC at

476.,

With respe..t to Mr. Hobby's employment " interest" in

GPC by virtue of his pending Department of Labor (" DOL")

action, such an interest is not cognizable since it,

essentially amounts to nothing more than the limited right

to appeal a recommended order of a DOL Adrinistrative Law

Judge who held that Mr. Hobby was lawfully discharged.7,

7 Mr. Hobby filed a complaint with the U.S. Department of
Labor (" DOL") under Section 210 of the Energy Reorganization Act
of 1974 (" ERA") on or about February 6, 1990. This complaint,I which was supplemented on February 28, 1990, generally alleged
that Mr. Hobby's job was eliminated as a result of his engagement
in " protected activity." Following an evidentiary hearing, a
Department of Labor Administrative Law Judge (the Honorable
Joel R. Williams) issued a Recommended Decision and Order on
November 8, 1991 (Marvin B. Ho.bby v._Georciq_ Power ConDany, DOL,
Case No. 90-ERA-30). In the Recommended Decision and Order,
Judge Williams concluded that GPC was not motivated in its
adverse employnent action relative to Mr. Hobby "either in whole
or in part, by any protected activity . the sole reason for. .

eliminating the position, which on the Complainant's own volition
triggered his departure from the company, was because it was anI expensive, unnecessary positien . ." Accordingly, his. .

Recommended order was to dismiss Mr. Hobby's complaint with
prejudice.

>
_ 17 _
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) Moreover, such an " interest" is not within the zone of

interests protected by the Act, even if actual employment
were assumed. Such an assumed employment interest is

) similar to that of a union's economic interest in
maintaining contractually protected employment rights which

were held insufficient for standing in Consumers Power

Company (Palisades Nuclear Power Facility), LBP-81-26, 14 -

g

NRC 247, 250-251 (1981), yR a_t_ed, CLI-82-18, 16 NRC 50

(1982).

Further, Mr. Hobby has not adequately plead how he will,

suffer a distinct and palpable harm traceable to the

challenged action. A reduction in the price of his stock by

, virtue of the transfer of operating responsibilities to

Southern Nuclear is clearly conjectural and cannot serve as

a basis for standing. The proposed action is a change only

in the corporate entity which will operate and manage VEGP.,

No change in the facility will occur; no change in operating
personnel are anticipated; and no change in ownership will

, Mr. Hobby has failed to establish that his allegedoccur.

injury is causally related to this licensc amendment

proceeding.

D

I 18 --
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) D. A favorable Decision by the Licensing Board Will
f liitye No Ef f ect on_ Pet itionorr,' ID1REts1

The Commission's pleading requirements, as set forth in

S 2. 714 (a) (2 ) and (d) (1) (iii) , requires petitioners to set

>
forth gilh particularity "the possible effect of any order

(of the Board) that may be entered in the proceeding on the

petitioner's interest," i.e., how the injury alleged is
' likely to be remedied by a favorable decision granting tha

relief requested. The reason for this pleading requirement

is intuitively obvious. If the Board's review of a matter

is pursued only to result in an order which fails to redress

the injury complained of, the Board's decision in such a

case becomes ineffective relative to the subject matter

which the parties litigate. As stated in Lujan v. E21RDElatn

I of Wildliig, 112 S. Ct. at 2136, it must be "Jikely," as

opposed to merely " speculative," that the injury will be

I
redressed by a favorable decision.

In Egb1_ic Service company _of Neg_yamnshirn (Seabrook

Station, Unit 1), CLI-91-14, 34 NRC 261, 266-68 (1991), the

Commission upheld a denial of r.tanding to an intervonor

which failed to satisfy its burden of showing that the harm
it alleged would abate if it were granted relief on the

'
operating license amendment at issue.

In this proceeding, a favorable decision of the Board

rejecting the amendments sought by the applicants would
>
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preserve the status ang, including the continued management,

by upc officers located in Birmingham, Alabama over licensed

activities at VEGP, reporting to the President of GPC in

Atlanta, Georgia. If, on the other hand, the amendments are
,

approved, the Executive Vice President of GPC (Mr. R.

Patrick Mcdonald) and those subordinate officers would

remain officers of Southern Nuclear only and report to

southern Nuclear's Board of Directors. In either case,

Mr. Mcdonald and hin suberdinates vill have the same

responsibilities to manage the myriad of activities and

taska associated with operation and maintenance of VEGP

which come within " licensed activities," The Board's denial

of the amendments, then, would not redress the injury

complained of by petitioners and demonstrates the lack of an

injury traceable, or causally related, to the proposed

license amendments.
.

IV. This Proceeding is an Inappropriate Forum in which to
MdLeguthp Petitigners' Allecations.

* A. The P_ethion Preqengj[gn-Adjudicatory Ouestignq.

Petitioners seek a hearing "to determine whether

(Southern Nuclear) has the requisite character, competence

> and integrity to become the licensed operator of the VEGP .

Petition at 4. This is the same relief requested"
. . .

in a petition filed with the commission over two years ago
P
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by these came petitioners. More specifically, in early

September, 1990 Messrs. Hobby and Mosbaugh filed a petition

pursuant to 10 C.F.R $ 2.206 which contained numerous

statements, admit +.edly designated " allegations."a After

initial review, on October 23, 1990 the Director of the

office of 11uclcar Reactor Regulation concluded that "no

immediate action by the NRC, other than certain actions -,

already undertaken (investigatic and reviews), is-

necessary legarding the matters raised in the petition." 55

Fed. Reg. 46114 (November 1, 1990). Thereafter, on January

22, 1992, the NRC's Executive Director for Operations

notified counsel for the petitioners trat (1) additional

staff effort was needed to evaluate information relevant to
the petition before issuing a Director's Decision, and (2)

,

action regarding the specific issues raised by the Section
2.206 petition would be taken "within a reasonable time."'

8
Among other things, petitioners' September 11, 1990

petition requested the Commission to institute licensing
proceedings to determine whether GPC "[hjas the character,
competence, fundamental trustworthiness and commitment to safetyI to operate a nuclear facility."

'
The liRC has closed the vast majority of the specific

allegations of willful failure to comply with NRC technical
requiremonts contained in the Section 2.206 petition. To date,I the NRC has found no willful misconduct associated with these
closed allegations. However, as a result of the NRC's review of
these allegations, covering events from October, 1988 through
August, 1990, the NRC cited three unintentional technical
violations of NRC requirements.

> - 21 -
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) Georgia Power Company submits that, in light of the

prior allegationc of the petitioners and the NRC Staff's

ongoing review of thoco allegations, it would bc

inappropriate for an Atomic Safety and Licensing Board to)

adjudicate the petitioners' allegations when, at bottom,
petitioners seek to adjudicate whether the current VEGP

operating licencee is in compliance with NRC regulatory)

requirements. Sen The_Delral.t_Idiann Company, suDra, 7 NRCe

at 386 (in the context of L construction permit amendment

proceeding, the risponsibilitv for determining whether a
,

license or permit was violated rested with the Director of

Nuclear Reactor Regulation, pursuant to 10 CFR SS 2.200-

2.206, and not with the Licensing Board). Furthermore, to

GPC's knowledge, the petitioners cannot identify any final

agency action which found any act of lack of candor,

truthfulness or willingnosc of the VEGP management to abide

by regulatory requirements applicable to operations of a
nuclear facility.

While the investigative inquiry sought by the

petitioners might be appropriate for the NRC Staff, it is

wholly inappropriate for an adjudicatory panel. To date,

the NRC Staff has completed much of its investigatory review
associated with petitioners' 1990 petition. Not only would

I
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g it be a miaallocation of finite Agency resources for a

Licensing Board to re-investigate such matters, but

litigation over the merits of such matters is fundamentally

g unfair, subjecting the licensee to the expenditure of

financial and managerial resources associated with such a

review.

>

B. The Petition Constitutes an Impermissible Appeal
9LJ2ngqijlg_ Agency Act_ ion.

Significantly, to date, the NRC Director of Nuclear

Reactor Regulation has declined to take action on the

petitioners' section 2.206 petition, filed over two years

ago. The Petition in this matter, if granted, while

facially associated with the license amendments, at. ally

will serve as a vehicle to appeal the actions of the

Director to date with respect to the petitioners' Section

I 2.206 petition. Such a result was clearly not intended by

the NRC's Rules of Practice. fi,_ 10 CFR

S 2.206(a)(c)(2)("no petition or other request for

I Commission review of a Director's decision under this
section will be entertained by the Commission"). At a

minimum, the possibilie'! of a da facto collateral appeal f

I the Director ~'s declination of a requested hearing requires a
rigid application of the Commission's pleading requirements

for intervention to avoid the Board's duplicative review of
P
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g specific factual matters already passed upon by the

commission.

V. Petitioners are Not Entitled to a Hearing Prior to theg
".TrAnnier" and_ Amendment of the VEGP Licenses._

Petitioners broadly assert that "the Commission is

required to ' grant a hearing upon the request of any person
*

whose interest may be affected by the proceeding'" in

arguing that the petitioners are " entitled" to a hearing.

Petition at 4. The Atomic Energy Act, in fact, provides for

the transfer of control of any license upon the consent of

the Commission witbout the offer of a pre-effective or

" prior" hearing. Lona Island Liqhtina Company (Shoreham

Nuclear Power Station, Unit 1), CLI 92-04, 35 NRC 69 (1992).

No hearing is required under the Act, only the Commission's

" consent." Moreover, in this instance, the licence may be

O amended by an immediately-effective license amendment upon a

Staff finding of no significant hazards considerations. 10

CFR S 50.91(a) (4) . The WRC Staff has prcposed auch a

O
finding, which is entirely appropriate and reasonable, and

the offer for a hearing offer effectivenesn, assuming

procedural requirements are met by petitioners, fully

compli6s with Section 189a of the Atomic Energ, Act.

Vernont Yankee Nu.glear Power Corporation (Vermont Yankee

Nuclear Power Station), LBP-90-06, 31 NRC 85, 90-91 (1990).

- 24 -
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g In this instance, no potentially significant public health

and safety issues have been raised in light of the fact that

the control over licensed activitics at VEGP will be
exercised on a day to day basis after the transfer and

amendments by the same individuals as before the transfer.

VI. Conclusiantg .;

For the reasons stated above, GPC requests that the

October 22, 1992 Petition to Intervene and Request for

Hearing of Allen L. Mosbaugh and Marvin B. Hobby be denied.

.i)
VII. Servicg2

_
Pursuant to 10 C.F.R. 5 2.708, GPC requests that

service upon the GPC be made at the following addresses:

John-Lamberski, Esq.
Troutman Sanders3 Suite 5200 -

600 Peachtree Street, N.E.
Atlanta, GA 30308-2216

, ,

(404)-885-3000

Mr. C. K. McCoyO- Vice President Nuclear
Vogtle Project
Georgia' Power Company

_

Post Office Box 1295
Birmingham, Alabama 35201 '

(205) 870-7122

3 -25-
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Respectfully submitted,

s

n Lamberski

TROUTMAtt SA!!DERS
Juite 52 ^')

g 600 Peac'+ roe Street, fl . E .
Atlanta, GA 30308-2216
(404) 885-3000

Counsel for Coorgia Power
, company

DATED: flovember 6, 1992

O

e

e

6
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O ut:1TED STATES or AMERICA y/ }DV -9 Pl:43
fiUCLEAR REGULATORY COMMISSIOli

,

'
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In the Matter ofO GEORGIA POWER COMPAllY, *

Lt al. * Docket flos. 50-424
* 50-425
*

(Vogtle Electric *

O Generating Plant, *

Units 1 and 2)

llOTICE Or APPEAR 2]LCI

O The undersigned, being an attorney at law in good

stan('ng admitted to practice before the Courts of the State

of Georgia and the United States District Court for the

O N rthern District of Georgia, hereby enters his appearance

as counsel on behalf of Georgia Power Company in proceedings

related to the above-cw.tloned matter. This is the 6th day

f November, 1992.
O

.

ohn Lamberski

,

TROUTMAN SAtlDERS
Suite 5200
600 Peachtree Street, N.E.
Atlanta, vA 30308-2216

0 (4 4) 885-3000

,

Hi'
<

O
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U!1ITED STATES Or AMERICA, 02 HDV 4 P 3 Z3
11UCLEAR REGULATORY COMMISSIOt1

4 : ,

., ,

In the Matter of
I GEORGIA POWE COMPA!1Y, *

pl A1 * Docket flos. 50-424
* 50-425
*

(Vogtle Electric *
Generating Plant, *

I Units 1 and 2)

CllLTif_12hTI._QliS1IlVICI

This in to certify that copies of the within and

foregoing " Georgia Power Company's Answer to the October 22,

1992 Petition of Allen L. Mosbaugh and Marvin B. Hobby to

Intervene in a License Amendment Proceeding" and "liotice of

Appearance" of John Lamberski were served by depositing samo

with an express mail delivery service or in the United

States Mail, First Class, with sufficient postage thereon to

ensure proper delivery to all those listed on the attached

service list.

This is the 6th day of Ilovember, 1 92.

.

ohn Lumberski
>

TROUTMAi! 9ANDERS
Suite 5200
600 Peach';rea Street, 11. E .
Atlanta- OA !)308-2216
(404) 8854000

>
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UNITED STATES OF AMERICA
.9

NUCLEAR REGULATORY COMMISSION

In the Matter of
G GEORGIA POWER COMPANY, *

R1 al. * Docket Nos. 50-424
* 50-425
*

(Vogtle Electric *
Generating Plant, *

G Units 1 and 2)
-

SIRYICE LIST

Chief Administrative Law Office of the Secretary
G Judge U.S. Nuclear Regulatory

Atomic Safety and Licensing Commission
Board Panel Washington, D. C. 20555

U.S. Nuclear Regulatory ATTN Docketing and Services
Commission Branch
Washington, D.C. 20555

4 Charles Barth, Esq.
Michael D. Kohn, Esq. Office of General Counsel
Kohn, Kohn & Colapinto, P.C. One White Flint North
517 Florida Avenue, N.W. Stop 15B1B
Washington, D.C. 20001 U.S. Nuclear Regulatory

Commission
G Washingtcn, D. C. 20555

Stewart D. Ebneter Director,
Regional Administrator Environmental Protection
USNRC. Region II Division
101 Marietta Street, NW Department of Natural

G Suite 2900 Resources
Atlanta, Georgia 30303 205 Butler Street, S.E.

Suite 3252
Atlanta, Georgia 30334

O
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O
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