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UNITED STATES OF AMERICA
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ATOMIC SAFETY AND LICENSING BOARD
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ASLBP No. 92-668-01-CPA
(Construction Permit
Anendment)
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October 20, 1892

TU ELECTRIC'S ANSWER TC THE SUPPLEMENTAL
PETITION TO INTERVENE AND REQUEST
FOR HEARING OF B. IRENE ORR, D.I. ORR,

JOSEPH J, MACKTAL, JR. AND S.M.A. HASAN

On July 27, 1992, E. lrene and D.I. Orr, Joseph J.
Macktal, Jr. and S.M.A. Hasan ("Petitionercs") filed a Petition to
Inter..ne and Reguest for Hearing. On August 6, 1992, TU
Electric answered the petiticn ar i opposed the request for leave
to intervene on two grounds: first, that neither Joseph Macktal
nor S.M.A. Hasan had established their standing to intervene in
this proceeding; and second, that Petitioners failed to identify
specifically the aspects of the subject matter of this proceeding
as to which Petitioners wish to intervene.

On September 11, 1992, the Atomic Safety and Licensing
Board ("Licensing Board" or "ASLB") iscued a Memorandum and Order
affording the Petitioners the opportunity to cure their defective

Petition by filing a supplement. On October 5, 1992, the



Petitionerse filed such a supplement. 1/ Although the

Supplement purports to identify the aspects of the proceeding as
to which Petitioners seek intervention as well as set forth a
contention, it fails entirely to address the standing of

Mr, Macktal and Mr. Hasan. Accordingly, the intervention
petitions of Mr, Macktal and Mr. Hasan should be dismissed for
the reasons set forth in TU Electric’s previous answer. In
addition, the Supplement fails to provide any supportable basis
for the proposed contention and thus the Petitioners request for

@& hearing should be denied. 2/

INTRODUCTION
Pe.itioners’ Supplement fails to establish any legally
cognizable basis for their intervention or regquest for a hearing.
While the Supplement sets forth a single contention, Petitioners
fail to provide any supporting basis as required by 10 C.F.R.
§ 2.714. 1Instead, the Supplement consists of little more than
vague and conclusory allegations, rambling and at times

incomprehensible discussicne of events occurring ten or more

i/ Supplement To Petition To Intervene And Request For Hearing
Cf B. Irene Orr, D.I. Orr, Joseph J. Macktal, Jr., and
§.M.A. Hasan (Oct. 5, 1992) ("Petitioners’ Supplement").

2/ TU Electric’'s Answer was to be filed 10 days after service
of Petitioners’ Supplement. Because Petitioners' Supplement
was served by mail, TU Electric’s Answer is due on
October 20, 1992. §See 10 CFR § 2.710 (19%2).



years ago and irresponsible and unsubstantiated charoes of fraud
and other improper conduct.

As we will show, Petitioners’' contention 3/ should
be rejected for a number of reasons. Petitioners’ cecatention
alleges that the delay in construction of Unit 2 was due to TU
Elertric’s intentional conduct which resulted from a corporate
policy of violating NRC regulations. That contention is directly
contrary to pravious findings of the NRC ma.e on a number of
occagions., On November 18, 1588, for example, the NRC granted TU
Electric a construction permit extension for Unit 2, finding that
the delay in the completion of Unit 2 was necessitated, not by
intentional and improper conduct in the construction of Unit 1,
but by the review and reinspection programs undertaken to ensure
the safe design and construction of Unite 1 and 2. 4/ 1In
addition, on April 17, 1990, the Commission granted TU Electric

an operating license for Unit 1 specifically finding that Unit 1

3/  Petitioners’ contention states:

The delay of construction of Unit 2 was caused by
Applicant - intentional conduct, which had no
valid purpc e and was the result of corporate
policies which have not been discarded or
repudiated by Applicant.

Petitioners’' Supplement at 2

4/ Sge 53 Fed. Rey. 47,888-89 (Nov. 28, 1988),
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Atomi. Energy Act and the Commiseion's regulations. 5/
Petitioners' conclusory assertions, that TU Electric adopted a
corporate policy of violating NRC requirements and that it has
not repudiated that policy, are directly contrary to the NRC's
prior findings. Those findings are final and conclusive and
cannot be challenged in this proceeding. Petitioners' contention
should be rejected on that bagsis alone.

Second, Petitioners’ Supplement fails to allege even a
single fact in support of their contention that Unit 2 was
delayed due to improper and intentional conduct on the part of TU
Electric., Instead, Petitioners simply point to the reccrd
compiled in a previous and long-concluded proceeding involving
Unit 1 and allege that the record in that proceeding "taken as a
whele" somehow demonst.-ates that a factual dispute existe as to
whether Unit 2 was delayed due to inprioper conduct during the
construction of Unit 1. §/

Finally, the bulk of Petitionere’ Supplement consists
of nothing more than a confused and often disingenuous discussion
of disparate events occurring over the last ten years having
utterly nothing to do with TU Electric’s construction permit

extengion regquest. In virtually every instance, the “facts"

5/ Texas Utilities Electric Co., Docket No. 50-445, Comanche
Peak Steam Electric Statioa, Unit No. 1, Facility Operating
License No. NFP-87 (Attached to Letter to W.G. Counsil (TU
Electric) from C.I. Grimes (NRCT) dated April 17, 1990); 5%
Fed. Reg. 17,3259 (Apr. 24, 189%2).

&/ Petitioners' Supplement at 3.
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asserted by Petitioneryu were previously brought to the attention
of the Commission and satisfactorily resolv-~A prior to the
issuance of the Unit 1 operating license. Most importantly,
contrary to the regquirements embodied in the NRC's well settled
case law, none of these ‘'.actr" demonstrates intentional
miscondu - leading tc the delay of Unit 2, & corporate policy of
violating NRC regulatory reguirements, or a failure to repudiate
any irproper corporate policy, and conseguent’ ', the Petitioners’
contention cannot be admitted.

In surcnary, Petiticners’ Supplement fails to provide
ary basis for their contention much less establish, as reguired
by 10 C.F.R. § 2.714, that a dispute exists as to a material
issue of fact Accordingly, for the reasons which follow,

Petitioners’ reguest to intervene should be denied.

I. BACKGROUND

TU Electric is providing this background in order to
place in perspective the unsupported allegaticns contained in
Petitioners' Supp.ement. Petitioners contend that the current
delay in Unit 2 is traceable to "nspecified conduct occurring
during the construction of Uni They therefore seek to
litic. : the question of whetl.. Unit 1 (which currently is in
operation) was itself delayed due to inten.ional misconduct by TU
management thereby leading to the current delay in Unit 2. As

support for this assertion, Petitionere do no more then point to
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the record in a prior construction amendment proceeding involving
a 1986 request by TU Electric to extend the latest date of
construction completion for Unit 1. 2/ As the following
discussion will show, the very issue which Petitioners seek to
raise in this proceeding has previously been fully and
conclusively resolved ky the NRC.

C . Decembe~ 19, 1974, the Atomic Energy Commigsion
issued Permit No. CPPR-126 for the Comanche Peak Steam Electric
Station ("CPSES") Unit 1 with an expiration date of August 1,
1981, B/ The expiration date for Unit 1 construction was
subsequently axtended to August 1, 1985, 9/ On January 28,

1986, during a routine document review, the NRC discovered that
the permit had expired without TU Electric having first sought an ‘
extension.

By letter dated January 29, 1:.6 as supplemented or
February 4, 1986, TU requested an extension until August %, 1988,
steting that ite failure %o file a .imely extension reguest was
an administrative oversight. 10/ TV Eiccrric also stated that
good cause suppc “d the request becuuse the delay vap
attributable to ajor efforts to reinepect and reanalyze various

gtructure«, systems, and components (that] have been ongoing

2/ See Petitioners’ Supplement at 3-4 and n.2.
8/ 39 Fed. Keg. 44,75€, 44,797 (Dec. 27, 1974).
8/ 47 Fed. Reg. 19,835 (May 7, 1982).
10/ 651 Fed. Reg. 5,622 (Feb. 14, 1986).
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since the fall of 1984 in order to respond to questions raised by
the NRC Staff’'s Technical Review Team (and other
gources) ." 11/ The request also noted that TU Electric had
formed the Comanche Peak Response Team and submitted a Program
Plan to respond to questions raiged by the NRC Staff. On
February 10, 1986, the NRC granted the extension concluding that
TU Electvic had demons:rated good cause. 12/

On January 31, 1506, Citizens Association for Sound
Energy ("CASE"), an intervenor in the ungoing operating license
proceeding, filed a motion with the Commission requesting, among
other things, a hearing regarding TU Electric's construction
permit exter sion reguest. After a series of proceedings before
the Commission, CASE'e request for a hearing was referred to the
Licensing Board. On October 30, 1966, the Licensing Board
admitted CASE's Amended Contention 2 which provided as
follows: 13/

The delay of construction of Unit 1 was

caused by applicants’' intentional conduct,
which had no valid purpose and was the result

11/ TXX-4680, Letter to H.R. Denton (NRC) from W.G. Counsil (TU
Electric) at 1 dated Jan. 29, 1986;
Co. (Comanche Peak Steam Blectric Station, Unit 1),
CLI-86-4, 25 NRC 113, 115 (1986), afft'd,

Citizens
Association for Sound Energy v, NRC, 821 F.2d4 725 (D.C. Cir.
1987) .

12/ Letter to W.G. Counsil (TU Electric) from V.8. Noonan (NRC)
d.ted Feb. 10, 1986; 51 Fed. Reg. at 5622.

43/ Texas Utilities Electric Co. (Comanche Peak Steam Electric
Station, Unit 1), LBP-86-36A, 24 NRC 575, 580 (19¢3), aff'd,
ALAB-BEE, 27 NRC 912 (1987).
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of corporate policies which have not been
discarded or repudiated by Applicants.

Baged on a settlement between TU Electric, CASE and the NRC
Staff, on July 13, 1588, the Licensing Board diemissed both the
operating license proceeding and the construction permit
extension proceeding. 14/

Subsequently, on dovember 18, 1588, in response to TU
Electric's requests, the NRC again issued orders extending the
latest construction completion dates for both  aits 1 and 2. In
finding that good cause pupported the extension for Unit 1, the
NRC found that the delay was due to the intensive program of
review and reinspection of the design and cons:ruction of Unit 1
and Unit 2 undertaken by TU Electric. 1S5/ Noting that the
program had been considerably expanded during the prior two
years, the NRC concluded: 16/

Thie expansion has resulted in a complex

program of design and hardware validation,

design-hardware reconciliation, QA/QC

activities, and third-party review. The

Staff believes the Applicants have been

assiduous in their efforts to detect and

correct actual and potential violation of NRC
regulations and complete construction of the

A4/ Texas Utilities Electric Co., (Comanche Peak Steam Electric
Station, Units 1 and 2), LBP-88-18B, 28 NRC 103 (1988).

15/ &3 Fed. Reg. 47,888-89 (Nov. 28, 1988).

16/ Evaluation of the Regquest for Extension of latest
Construction Permit Completion Date, Comanche Peak Steam
Electric Station, Unit No. 1, Texas Utilities Electric Co.,
Docket No., 50-44% (Nov. 18, 1988) (Attached to Letter to
W.G, Counsil (TU Electric) from C.I. Grimes (NRC) dated
Nov, 17, 1988).



plant. The Staff, therefore, concludes that
the Applicants have demonstrated that there
ie good cause for the delay which warrants an
extension of the construction permit for

Unit No. 1.

Similarly, in regard to Unit 2, the NRC found good
cause for the extension. 17/ The NRC's evaluation for Unit 2,
like its Unit 1 evaluation, specifically noted the expanded
remedial programs ur "ertaken by TU Electric. The NRC found
that: 18/

the temporary direction of resourcee since
mid-198%5 to activities under the remedial
program to Unit No. 1 rather than to Unit

No. 2, as well as the temporary suspension of
Unit No. 2 construction for about one year
beginning in Apri’ 1988 (whichk will allow the
Applicants time to make a more complete
determination of any modifications that may
be required for Unit No. 2 based upon the
knowledge they gain from the reinspection and
corrective action program apglied to Unit No.
1) have caused delaye which have contributed
to the need for extending the latest
construction completion date for Unit No. 2.

In granting the extensiun the NRC concluded that these factore
demonstiated good cause for the delay and warranted an extension

of the construction permit for Unit 2. 198/

12/ 53 Fed. Reg. 47,888 (Nov. 28, 19E8).

48/ Evaluatiun of Request for Extension of the Latest
Construction Permit Completion date, Comanche Peak Steam
Electric Station, Unit No. 2, Texas Utilities Electric Co.
(Nov. 18, 1988) (Attached to Letter to W.G. Counsil (TU
Electric) from C.I., Grimes (NRC) dated Nov. 18, 1988).

18/ I1d. at 2; 53 Fed. Reg. at 47,888,
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Construction of Unit 1 was successfully completed and a
low power operating license issued in February 8, 19%0. 20/
On April 16, 1990, the Commission approved the issuance of a full
power license which was subsequently issued on April 17,
1890, g1/ In doing so, the NRC made the following
findings: 22/

B. Construction of the Comanche Peak
Steam Electric Station, Unit No. 1
(the facility) has been
substantially completed in
conformity with Constiuction Permit
No. CPPR-126 and the application,
as amended, the provisions of the
[Atomic Energy] Act and the
regulations of the Commission;

L I

D. There is reasonable assurance:
(i) that the activities authorized
by this operating license can be
conducted without endangering
the health and safety of the
public, and (ii) that such
activities will be conducted in
compliance with the Commission's
regulations set forth in 10 CFR
Chapter I. .

L

G, The issuance o. the license
will not be inimical to the

2L/ 5% Fed. Reg. 5525 (Feb. 15, 1990).
21/ 55 Fed. Reg. 17,329 (Apr. 24, 1990).

22/ Texas VUtilities Electric Co., Docket No. 50-445, Comanche
Peak Steam Electric Station, Unit Wo. 1, Facility Operating
License No., NPF-87 (Apr. 17, 1990) (Attached to Letter to
W.G. Counsil (T0 Electric) from C.I. Grimee (NRC) dated
Apr. 17, 19890).

T
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common defense and security or
to the health and safety of the
public.

On February 3, 1992, TU Electric regquested an extension
of the Unit 2 construction permit. In ite request, TU Electric
expla‘ned that the NRC had previously granted an extension of the
Unit 2 construction permit predicated, in part, upon an estimated
one year suspension in significant const: .ction activities
allowing TU Ele~tric to concentrate its resources on completion
of Unit 1. Because the completion of construction and start-up
of Unit 1 took longer than criginally estimated, the suspension
of significant construction activities for Unit 2 also lasted
longer than originally estimated. 'TU Electric noted that the NRC
previously found good cause for the previous extension
necessitated in part by the suspension o1 significant
construction activities for Unit 2 and urged the NRC to find that
the additional suspension period constituted good cause for the
current request. 23/

2n July 28, 1992, the NRC Staff found that TU Electric

had demonstrated good cause and granted the regquested

extension. 24/

23/ TXX-92041, Letter to NRC from W.J. Cahill, Jr. (TU Electric)
dated Feb. 3, 1992,

24/ Sge 57 Fed. Reg. 34,323 (Aug. 4, 1992).

ST el
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In meeting the reguiremente of 10 C.F.R. § 2.714(b), a
petitioner must do far more than eimply make vague, indefinite or
conclusory allegations. See Louisiana Energy Services. L.P..
(Claiborne Enrichment Center), LBP-91-41, 34 NRC 332, 335, 357,
359 (1891). Rather, the petitioner has the burden of presenting
well-supported bases having a clear nexus to the contention
gought to be admitted. Sgg 10 C.F.R. § 2.714(b) (2) (44) (1992).
The information presented must be "sufficient to indicate that a
genuine issue of material fact or law exists." Long lsland
Lighting Co, (Shoreham Nuclear Power Station, Unit 1), LBP-91-35,
34 NRC 163, 168 (1991); 10 CFR § 2.714(b) (2) (144) (1992).

Underscoring the importance of adequately supported
contentione, the Commission held that a Licensing Board is not
permitted to infer the basis for a contention. See Arizona
Public Servigce Co, (Palo Verde Nuclear Generating Station, Units
1. 2 and 3), CLI-91-12, 34 NRC 149, 155-56 (1991). Nor are they
reguired to review documents or other information in an effort to
find some basie for a contention not offered by the petitioner.
Public Service Co. of New Hampshire (Seabrook Station, Units 1
and 2), CLI-89-3, 29 NRC 234, 240-41 (1989). 1In short, if the
basis for a contention is not presented to the Board with
sufficient clarity and specificity, the contention must be
rejected. Arizona Public Service Co., 34 NRC at 155-56.

Finally, the contention and its supporting bases must

be within the scope of issues established by the Commissic-.



Arizona Public Service Co. (Palo Verde Nuclear Generating Station
Unite 1, 2 and 3), LBP-91-19, 33 NRC 387, 400 (1991) rev'd in
part, CLI-91-12, 34 NRC 149 (199%1). In the context of a
construction permit extension proceeding, "a contention having
nothing whatsoever to do with the causes of delay or the permit
holder’'s justifications for an extension cannot be

litigated . . . ." Washington Public Power Supply System (WPPSS
Nuclear Project Nos. 1 and 2), CLI-82-29, 16 NRC 1,221, 1,227,
1230 (19882). Thue, in crder to be admissible, a contention must
directly challenge "the permit hclder’'s asserted reasons that
show 'good cause’ justification for the delay." Public Service
Co. of New Hampshire (Seabrook Station, Unit 2), CLI-84-6, 19 NRC
975, 978 (1984;. Moreover, in those unigue cases where the
applicant claims good cause for delay due to the need to take
corrective actions, a contention must allege (and be supported by
adegquate bases) that the corrective actions and thue the delay
were due to a corporate policy of violating NRC regquirements
which has not been discarded or repudiated. It should be
emphasized that for such a contention to be admitted, Petitioners
must allege and establish a basie for a casual relationship
between the delay and some identified corporate policy of
violating NRC reguirements which has not been discarded or
repudiated. Texas Utilities Electric Co. (Comanche Peak Steam
Electric Station, Unit 1), CLI-86-15, 24 NRC 397, 401-403

(198C)) .

e e . e e e R .
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As we will show, the Petitioners’ Supplement fails to
set forth an admissible contention for two reasons. First, the
proposed contention itself has nothing to do with the causes of
the delay in completing construction of Unit 2 and thus is
ocutside the scope of this proceeding. Indeed, the NRC has
already conclusively resolved the issues raised by Petitioners’
contention in TU Electric's faver. And second, even if
Petitioners’ contention is found to be otherwise proper, the
Petitioners’ Supplement falls far short of meeting any of the
requirements of 10 C.F.R. § 2.714(b). Accordingly, the
contention mugt be rejected and Petitiocners’ Regquest to Intervene

denied.

A. Petitioners’' Contention Fails To Present A
Litigable lspsue,

Petitioners' single contention allegea that:

The delay of construction of Unit 2 was

caused by Applicant’'s intentional misconduct,

which had no valid purpose and was the result

of corporate policies which have not been

discarded or repudiated by Applicant.
Petitioners' Supplement at 1. This contention ie derived from
the Commission’'s decision in Texas Utilities Electric Co,
(Comanche Peak Steam Electric Station, Unit 1), CLI-86-15, 24 NRC
397, 401-403 (1986). There, the Commission considered the scope
of a construction permit extension proceeding in which TU
Electric sought to justifiy a delay in construction on the basis

of corrective actions taken to rectify deficiencies in



— L & e e e e e B e e e T T e B 4u——-$-"-—r—1

« 46 -

construction. 1In an effort to strike an appropriate balance
between the need to encourage corrective actions while at the
same time not rewarding non-compliance, the Commiesion held that
a valid contention in such a case must allege that the delay was
due to intentional conduct resulting from a corporate policy to
speed congtruction by violating NRC requirements and that the
pelicy was neither discarded nor repudiated. 1In short, a
contention like that proposed by Petitioners here is proper only
in those uniguée circumstanceg where the delay was caused by the
need to take corrective actions to remedy safety deficiencies.
As discueeed below, the circumstances here are markedly
different.

As a result of a number of factors, TU Electric decided
to conduct extensive design and construction validation programs.
fince those programe were not accounted for in the original
schedule for CPSES, TU Electric needed to apply for a
¢congtruction permit extension for CPSES Unit 1 in 1968 and a
construction permit extension for CPSES Unit 2 in 1987. Becausc
one asserted cause of delay involved corrective actions to remedy
safety deficiencies, the contention proposed by Petitioners might
have been admissible in those proceedings assuming the
requirements of 10 C.F.R. § 2.714 were met.

On November 18, 1988 the NRC granted extengions of the
congtruction permits for Units 1 and 2 finding that the delay in

completing construction was justified in order to enable TU

e e e e P e O Ty I R A R R RN I R NI S By T T R A i T A RSP  "aewe YT a—
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Electric to complete the validation programs. The NRC thus
concluded that these programs constituted good cause for delay
thus warranting the extension. In reaching that conclusion, the
NRC necessarily rejected the notion that the delay in
construction was due to any intentional misconduct or corporate
policy which nad not been repudiated.

In contrast to the previous extensions for CPSES Units
1 and 2, the current extension for CPSES Unit 2 was not
necegeitated by the decision to conduct the validation program
for Unit 2, because the previous extension for Unit 2 accounted
for the need to conduct theése programs. Instead, as discussed in
TU Electric's application dated February 3, 1992 and the NRC's
Safety Evaluation dated July 28, 1992, the current extension is
needed because TU Electric suspended significant design and
construction activities for CPSES Unit 2 to allow TU Electric to
concentrate its resources on completion of construction and
start-up activities and the validation programs for CPSES Unit 1.

As demonstrated by Petitio-ers’ Supplement, the
proposed contention do2s not challenge TU Electric’'s "asserted
reasons that show (gocd cause) justification for the delay" as
required by Public Service Co. of New Hampshire, CLI-84-6, 19 NRC
at 878, 1In fact, nowhere in their Supplement do Petitioners even
address the facts stated in TU Electric’'s regqueet. Rather, as
Petitioners concede in their Supplement, their contention ie

directed not at TU Electric’'s construction activities subseguent
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to the previous extensions granted by the Commission but at the
actions taken by TU Electric "pri~nr to the settlement of the
CPA-1 proceeding* in July 1988 aud prior to the 1988 construction
permit extensions. 26/ Properly understood, Petitiocners’
contention is "othing more than a direct challenge to the NRC's
previous detei .vations of good rause and an attempt to reopen
previously concluded coustruction permit extension proceedings.
Therefore, Petitioners’ proposed contention should be rejected.
There is, however, an even more fundamental reason for
rejecting the alleged factual basis for Petitioners’ contention
and denying their intervention request. As demonstrated by their
reliance on the CPA-1 record, the gravamen of Petitiocners’
contention is that the delay in construction of Unit 2 is due to
previous delays in the construction of Unit 1 resulting from an
improper corporate policy aimed at violating NRC regulations to

speed construction. That claim is directly and unequivocally

operating license for Unit 1.
On April 17, 19950, the NRC issued a full power
cperating license for the Comanche Peak Steam Electric Station,

Unit 1 and me~e the following finding: 27/

26/ Petitioners' Supplement at 3.

27/ Texas Utilities Electric Co., Docket No. 50-445, Comanche
Peak Steam Electric Station, Unit No. 1, Facility Operating
License No. NPF-87 (Apr. 12, 199%0) (Attached to Letter to
W.G. Coungil (TU Electric) from C.I. Giaees (NRC) dated

|

|

|

i

‘ contrary to findings made by the NRC in granting TU Electric an
|

|

|

l (continued...)
|

ey



B. Construction of Comanche Peak Steam

Electric Station, Unit No. 1 (the

facility), has been substantially

completed in conformity with the

Construction Permit No. CPPR-126

and the application, as amended,

the provisiong of the [Atomic

Energy] Act and the regulations of

the Commiseion;
Petitioners’ contention which alleges that delays in construction
of Unit 1 were the result of intentional misconduct in
furtherance of a corporate policy of vicolating NRC regquirements
cannot be squared with the NRC's contrary finding that
construction of Unit 1 was completed in conformity with "the
provisiong of the [Atomic Energy] Act and the regulations of the
Commigsion." Petitioners’ contention is an impermissible
cthallenge to the NRC's prior final and conclusive findings and

must therefore be rejected on that basis as well,

B. Petitioners Failed To Allege Any Facts Supporting
Their Contention That The Delay In Constructing
Und
Under 10 C.F.R. § 2.714(b) (2) (i), Petitioners musc
provide a "concise statement of the alleged facts or expert
opinion which support the contention. . . ." Petitionere’ entire

{uctual basis for their contention that the current delay in

22/1(...continued)

Apr. 17, 1990); pee alsgQ 55 Fed. Reg. 17,329 (Apr. 24,
1990) .



« 20 +

construction of Unit 2 was due to intentional and improper
conduct ie the following: 28/

An extensive record was created during the

course of the CPA-1 proceeding. Petitioners

incorporate by reference this record, and

allege that, taken as a whole, the CPA-1

record demonstrates that prior to the

pettlement of the CPA-1 proceeding by the

part.ies, TUEC had not repudiated or discarded

s+ corporate policy which sesulted in delays

in construction of the CPSES.

Plainly, Petitioners’ obligation to provide the specific facts
gupporting their contention cannot be met by the mere reference
to an entire administrative record compiled in a previously
concluded adjudicatory proceeding. Public Service Co. of New
Hampshirge (Seabrook Station, Unite 1 and 2), CLI-89-3, 29 NRC
234, 240-41 (1989).

The mandatory requirements of 10 C.F.R. § 2.714 are
intended to provide the applicant sufficient notice of the facts
supporting the contention in order to allow the preparation of a
responge and more importantly to allow the Licensing Board to
make a reasoned judgment as to whether a dispute of material fact
existe. QCeners Public Utilities Nuclear Corp. (Three Mile
Island Nuclear Station, Unit 1), LBP-86-10, 23 NRC 283, Z85
(1986) . Neither of these goals are served by the vague reference

to a prior administrative record and the bare assertion that

28/ Petitioners’ Suppieme..t at 3.
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somewhere in that record are facts supporting a

contention. 28/

Ce Fetitioners’ Supplement Pails to Satisfy the
Commisesion’s Requirements for Admission of a
Contention in a Construction Permit Extersion

Proceeding.

In Texas Utilities Electric Co, (Comanche Peak Steam
Electric Station, Unit 1), CLI-B€-15, 24 NRC 397 (1986), the

Commigsion established a three pronged test for judging the

admigsibility of contentions in cases such ag this:

1) There must be a delay in construction
caused by correction of past safety
problems.

2) The past safety problems must have been

caused by a "deliberate corporate
policy" of violating NRC reguirements.

3) This corporate policy must not have been
discarded or repudiated and must be ongoing.

A proposed contention must satiefy all three prongs to be
admissible. Jd., at 401-403.

The vast majority of Petitioners’ Supplement (pages 4 -
30) makes an attempt to satisfy this three-pronged test by
discuseing a number of different events and alleging that they

demonstrate a corporate policy of viclating NRC requirements.

23/ To be sure, Petitioners also point to two pleadirgs filed in
the CPA-1 docket comparing some 193 pages of material in
which they also "incorporate hy reference." Petiticners do
not, howeve:r, specify any "facts" contained in these
pleadings which support their contention. Petitioners'
Supplement at 3.




For a number of reasons, these allegatione are not sufficient to
patisfy the requirements for admission of a contention as
specified by the Commiesion in CLI-86-15.

First, Petitioners do not allege that any delay in
construction of CPSES was caused by these evente or by the
corrective action for these events. 1In particular, Petitioners
do not allege that these events have any nexus to the delay in
congtructiun of Unit 2 between November 18, 1988 (the date of the
previous order extending the construccion permit for CPSES Unit
2) and August 1, 1992 (the previous expiration date of the
construction permit t r Unit 2), 30/ Therefore, the
Petitioners’' allegations regarding these events do not satisfy
the first prong of the Commission’'s test, and Petitioners’
contenticn should be rejected for this reason alone.

Second, the Petitioners have not provided any basis for
an allegation that the events reflect a "deliberate corporate

policy" of violating NRC requirements. At best, the Petitioners

30/ Petitioners claim that Unit 2 was delayed because of a delay
in completion of Unit 1. Petitioners’ 8upglcmnnt at 4 n. 2,
However, most of the events discussed by the Petitionere
occurred prior to November 18, 1988, which is the date of
the last extension of the constructicon permit for Unit 1 and
the date of a nvevious extension of the construction permit
for Unit 2. Any delay occurring prior to November 18, 1988,
is not relevant in this proceeding. 1In granting the
extension, the NRC found that there was good cause for the
delay prior to that date. Petitioners do not claim, and
provide no basis for a claim, that any of the events they
rite resulted in a delay in completion of conetruction of
Unit 1 after November 18, 1988. Therefore, Petitioners have
not identified any nexus between these eveénts and the
instant delay in completion of Unit 2.

PV T R ——
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point to isclated viclations, but provide no basis for believing
that these violations evidence or resulted from a "deliberate
corporate policy" of violating NRC reguirements. Therefore,
Petitioners have not gpatiefied the second prong of the
Commission's test.

Finally, with one exception involving some more-recent
violations, the events discussed by the Petitionere occurred more
than three years ago, and in some cases more than ten years ago.
Obwviouely, such events do not provide any basis for aun allegation
that TU Electric currently has an ongoing corporate policy of
violating NRC reguirements. Additionally, TU Electric has long
pince taken corrective and preventive actions for any problems or
violations related to those events., Similarly, the Petitioners
have not disputed that TU Electric has taken adequate corrective
and preventive actions for the more recent violations they
identify. Thus, the Petitioners have not satisfied the third
prong of the Commission’'s test, because they have not provided
any basis for believing that TU Electric has an ongoing policy
violating NRC requiremente or that TU Electric has not repudiated
(i,e., corrected) the causes of past violatic s,

Further discuseion of the defecte in the Pe*titionere’
Supplement is provided below with respect to the specific events

identified by the retitioners.

P ——
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delay in completion of construction of either CPSES Unit 1 or 2.
Therefore, these agreements have no nexus to the construction
permit extension for CPSES Unit 2.

f2cond, Petitioners do not i{dentify anything in these
settlement agreements which, at the time, violated an NRC
requirement or evidenced a "deliberate corporate policy" of
violating NRC requirements. These agreements were executed prior
to the promulgation of 10 CFR § 50.7(f) in 1990, which prohibited
settlement agreements with the type of clause that is of concern
to Petitioners. Thus, at the time these settlement agreements
were executed, the clause in question did not viclate any NRC
requirement . Furthermore, in 1588, the Commission concluded that
the Macktal settlement agreument only restricted his right to
appear as a witnces or party and not hie right *o o ..ng safety
concerns to the NRC, and that "[a)ls long as the individual's
right 1o bring matters to the NRC in a reasonably convenient
mapner ie not curtailed, we do not see a violation of federal law
or reculation." TJTexas Utilities Electric Co. (Comanche Peak
Steam Electric Station, Unite 1 ané 2), CLI-B8-12, 28 NRC 605,
€i2-13 (1988). Although the Commission later withdrew this
statement as being unnecessary to its decision (gge CLI-89-6, 28

NRC 348, 355 (1989)), the statement nevertheless indicates that
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the Macktal and Pol.zzi settlement agreements, at the time they
were executed, did not viclate NRC requirements. 37/

Third, theepe settlement agreements do not relate to TU
Electric's current corporate policy or t» whether TU Electric has
repudiated past policies. Each of the agreements is more than
four yeare old, and TU Electric was not a party to either
agreement. Furthermcre, it is undisputed that corrective action
wag taken, in that Mr. Macktal and Mr. Polizzi were informed that
the restrictive clauses would not be enforced. 38/

Finally, as the Petitioners themselves acknowledge,
these gettlement agreements were executed while the CPA-1 and OL
proceedings were still pending. If the Petitioners have ever had
any cognizable complaint regarding these settlement agreements,
the time to have raised the complaint was in those proceedings.
In fact, the Macktal settlement agreement was subject to
extensive litigation in the CPA-1 and OL proceedings and in

gubseguent appeale to the courts. 3J{/ Petitioners should not

27/ The Secretary of lLaror subsequently held that the
restrictive clauses were void as contrary to public policy
(but made no finding that the clauses violated NRC
requirements) . <

See  Peddzzd v, Gibbs & Hill
Case No. B7-ERA-38 (July 18, 1989%); Macktal v. Secretary of
Labor, 923 F.2d 1180 (5th Cir. 1991).

38/ TXX-89525, Letter to NRC from W.J. Cahill, Jr. (TU Electric)
at 2 dated July 31, 1989.

39/ See Texas Utilities Electric Co, (Comanche Peak Steam
Electric Station, Units 1 and 2), CLI-88-1Z, 28 NRC 605
(1588) and CLI-B9-06, 29 NRC 348 (1989), aff’'d Citizens for
Fair Utility Regulation v. NRC, 898 F.24 51, 53 n.3 (Sth

(continued...)
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be able to circumvent the CPA-1 and OL proceedings by raising an
igsue regarding the settlement agreements in this proceeding.

In summary, Petitioners’' arguments related to the
settlement agreements with Macktal and Polizzi do not satisfy any
of the three prongs of the Commigssion‘s test. Therefore, they do
e provide a sufficient basis for admission of a contention in

thie proceeding.

*. The Notices of Violation,

Fointing to six Notices of Viclation (NOVs) issued by
the NRC from 1580 to 1992, Petitioners contend, without more,
that these NOVs demonstrate that "TUEC has not repudiated its
past corporate policy which resulted in the delay of construction
of the CPSES." 40/ For a number of reasons, these NOVs do nout
provide a sufficient basis for admission of Petitioners'
contention.

First, some of these six NOVe pertain to operation of
Unit 1. Thus, these NOVe obviously do not relate to any delay in

construction of either Unit 1 or Unit 2. Furthermore,

38/(...continued)
Cir.), gert. denied, 111 8. Ct. 246 (19%0).
¥v. NRC, Docket No. 89-1034 (D.C, Cir. June 11, 1990).

40/ Petitioners' Supplement at $-10. Petiticners aleo attach
what they claim is a computer printout ol NOVs issued by the
NRC "after the disillusionment (sic) of the CPA-1 ASLB."
Id. at 10. However, the Petitioners do not explain huw any
of these NOVs pertain to the issues in this proceeding.
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Petitioners do not allege that the remaining NOVs resulted in any
delay in construction of either Unit 1 or Unit 2.

Second, in any project even remotely approaching the
magnitude and complexity of constructing and operating a nuclear
plant, deficiencies and violations are inevitable. Sge, €.49..,
Union Electris Co, (Callaway Plant, Unit 1), ALAB-740, 18 NRC
343, 346 (1583). Thus, the mere existence of violations does not
necessarily evidence a "deliberate corporate policy" of violating
NRC reguirements. Petitioners have provided nc basis for their
argument that the six NOVs reflect or are a result cf a
deliberate corporate policy of viclating NRC requirements.

Finally, Petitioners have not disputed that TU Electric
has taken adequate corrective and preventive actiong for these
NOVe., 1In particular, the most significant of the six NOVs (i.e.,
those which were the subject of a civil penalty or were
considered for a civil penalty) contained complimentary
statements regarding TU Electric’'s corrective actions. For
example:

¢ The Petitionere cite an NOV dated May 17, 1990, related
to an event involving receipt inspection that occurred
prior to issuance of the Unit 1 cperating license. This

NOV stated: 41/

The NRC staff recognizes that appropriate
corrective actions were subsequantly taken

41/ Letter to W.J. Cahill, Jr. (TU Electric) from D.M.
Crutchfield (NRC) at 2 dated May 17, 1890.
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w..n the full scope of the problem wae
recognized. These actions included a

ma \gement change in the QC Receiving
organization, management meetings with the
affected inspectors, and dissemination of TU
Electric’s policy on the importance of
properly 1dcntit¥ing deficient conditions.
These actione, along with the relatively
isclated nature of thie incident, constituted
the basis upon which the NRC staff concluded
that this issue had been adeguately resolved
for the purpose of iseuing the low power
license.

The Petitioners cite an NOV dated February 21, 1991
[the actual date is February 26, 19%1) related to an
event involving scaling calculation activities
performed prior to the issuance of the Unit 1 operating
license. This NOV stated: 42/
Because the corrective actions you have now
completed have resulted in acceptable
scaling-related documentation, a written
response to the Notice of Viclation ig not
required.
Furthermore, in a letter to CASE dated February 27,
1991, the NRC stated that this NOV "did not lead us to
conclude that there was a fundamental or pervasive
breakdown in the quality assurance program."
The Petitioners cite an 10V dated March 27, 1991,
related %o an event involving fire watches in Unit 1.

This NOV stated: 43/

42/

43/

NRC Inspection Report 50-445/90-47, 50-446/90-47, Cover
letter at 2 (Feb. 26, 189%91).

Letter to W.,J. Cahill, Jr. (TU Electric) from P.D. Martin

at 2 dated Mar. 27, 199%91.

e sren b e R
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NRC recognizes that TU Electri~, through
its pursuit of an .dentified concern,
discovered this s!/tuation, promptly
informed NRC, thoioughly investigated
the matter and took g;ampt and extensive
corrective actions. ese actions
included, but were not limited to,
disciplinary action against the
respongible individuale, management
changes, increased TU Electric
involvement in this aspect of the CPSES
fire protection program, enhancements in
the training and procedural guidance
provided to fire watch personnel and an
evaluation to assess the potential
weaknesses in related programs and
gsimilar contractual arrangements.

Additicnally, as discussed in Attachment A, TU Electric has taken
corrective and preventative actions for the viclatione associated
with each of these six NOVs and the NRC has closed all but the
most recent violation. Thus, there is no dispute of material
fact that TU Electric has taken appropriate corrective and
preventive actions for the violations. Therefore, thees
viclations do not provide any basis for a contention that there
is a Jurrent or ongoing corporate pelicy of viclating NRC
regulations.

In summary, retitioners’ argumente related to the NOVe
do not satisfy any of the three prongs of the Commiesion’'s test.
Therefore, they do not provide a sufficient basis for admission

of a contention in this proceeding.
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4.  "Hush Money" Settlement Agreements.

Petitioners argue that TU Electric "arranged to have
whistleblowere paid hush money in exchange for agreeing not to
bring safety concerns to the ASLB," because TU Electric allegedly
*conditioned the payment of §5.5 million in whistleblower
gettlements to the disillusionment (sic) of the OL and CPA-1
proceedings." 44/ For several reasons, these allegations are
an insufficient basis for admission of Pei.itioners’ contention,.

First, Petitioners do not allege, or provide a basis
for an allegation, that these settlement agreemente led to any
delay in completion of construction of either CPSES Unit 1 or 2.
Therefore, thege agreements have no nexug to the construction
permit extension for CPSES Unit 2.

Second, Petitioners do not identify anything in these
gettlement agreements which violates an NRC requirement or
evidences a "deliberate corporate ' :licy" of violating NRC
requirements. The provision in question merely condi.ioned the
agreement upon the dismissal of the CPSES CPA-1 and OL
proceedings. As Petitioners apparently concede, the agreements
did not restrict the ability of the whistleblowers to inform the
NRC of safely concerrs or ocherwige to participate in protected
activity. In fact, these agreements were reviewed by the NrC,
which found "that the agreements are not restristive, and events

which have taken place since the gigning of those individual

44/ Petitioners’' Supplement at 11-13,
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5. Eipe Support Stiffpess Values.

Petitioners allege that incorrect stiffress values were
used to certify CPSES pipe supports, and that the Licensing Board
in the CPA-1 and coperating license proceedings was not informed
of this matter. 46/ For several reasons, these allegations
provide a. insufficient basis for admission of Petitioners’
contention.

First, Petitioners do not allege, or provide a basis
for an allegation, that the issues related to pipe support
stiffness values resulted in the instant delay in completion of
construction of CPSES Unit 2. Furthermore, Petitioners do not
allege that issues related to pipe support stiffness values
resulted in any delay in completion of construction of CPSES
Unit 1 after November 18, 1988, which ie the date of the previous
construction permit extension for CPSES Units 1 and 2.

Therefore, these agreements have no nexus to the instant
cc struction permit extension for CPSES Unit 2.

Second, Petitioners do not provide any basis for a
claim that issues related to pipe supnort stiffness values
indicate a "deliberate corporate policy" of violating NRC
requirements, or that information regarding this matter was
withhe'd from the NRC. The undisputed facts are as follows.

In the mid-1980s, Mr. Hasan submitted numerous

allegationg to the NRC, including allegations regarding pipe

46/ Fetitioners’' Supplement at 14-17.



P p—— T ———e—— — e B
L e di ot he i e p— _— - - - ——— e — - I — _—-
e

v 38 =

support stiffness values. On May 28, 1987, the NRC requested that
TU Electric investigate Mr. Hasan's allegations. 47/ TU

Eleztric responded to the NRC on July 2, 1987, stating that the
clags 1 strese problems (and associated pipe supports) were
requalified using revised pipe support stiffness values. 48/

On January €, 1988, the NRC provided Mr. Hasan with TU Electric's
respons2: &nd the NRC's evaliation which concluded that his
concern had been adequately resolved. 49/ The Licensing Board

wag rully aware of these facts prior to settlement and dismissal
of the CPA-1 and OL proceedings, because CASE provided the Board
with copies of Mr. Hasan's allegations, TU Electric's response,
and the NRC's disposition of these allegations. 50/

Furthermore, resolution of issues related to pipe support
stiffnese values were also addreicsed in TU Electric's Project
Status Report (PSRs) and the NRC Staff's Supplemental Safety

E aluation 51/, both of which were submitted to the Licensing

< -

47/ Lletter to W.G. Counsil (TU Electric) from C.I. Grimes (NRC)
dated May 28, 1987, Attachment at 4 (Item No. 26).

48/ TXX-6563 Letter to NRC from W.G. Counsil (TU Electric) dated
July 2, 1987, Attachment .t 11 (Resolution of Concern 26).

43/ Letter to S8.M.A. Hasan from F. McKee (NRC) dated Jan. 6,
1988, Enclosure 1 at 1-2.

80/ Letters to the Licensing Board from J. Ellie (CASE) dated
July 8, 1987 and May 17, 1988,

21/ TU Electric, Project Status Report ("PSR") on Large Bore
Piping and Pipe Supporte (Feb. 26, 1988), Subappendix AS; TU
Electric, PSR on Small Bore Piping and Pipe Supports (Feb.
26, 1988), Subappendix A5; NUREG-0797; Safety Evaluation

(continued...)
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Board by TU Electric. 52/ 1In short, TU Electric did resolve
Mr. Hasan's concerns related to pipe support stiff s values,
and the Licensing Board was aware of these concerns and TU
Electric’s resolurion when the CPA-1 and OL proceedings were
diemissed.

Third, Petitioners’ allegations related to pipe support
stiffness values do not relate to TU Electric’'s current corporate
policy or to whether TU Electric has repudiated past policies.
These issues are more than four year. old. Additionally, as
discussed above, it is undisputed that TU Electric took
appropriate corrective action for these issues.

Finally, as Petitioners themselves acknowledge, these
issues were outstanding (and eventually resolved) while the CPA-1
and OL proceedings were still pending. If the Petitioners have a
complaint regarding these issues, the time to have raised the
complaint was in those proceedings. Petitioners should not be
able to circumvent the CFA-1 and OL proceedings by raising an
issue regarding pipe support stiffness values in this proceeding.

In sunmary, Petitioners’ arguments related to pipe
support stiffness values do not satisfy any of the three prongs

of the Commission’'s test. Therefore, they do not provide a

£1/(...continued)
Report related to the operation of Comanche Peak Steam
Electric Station, Units 1 and 2, Docket Nos. 50-445 and
£0-446 Supplement No. 14 ("SSER 14") (Mar. 1988), Appendix A
at 20-21.

£2/ See LBP-88-18B, 28 NRC at 120 (Exhibits 9 and 10).
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sufficient basis for admission of a contention in this

proceeding.

6. Pipe Support Certificationm,

Petitioners allege t.at TU Electric misled the
Licensing Board in the CPSES operating license proceeding
regarding certification of pipe supporte at CPSES. 53/ For
several reasons, these allegations are an insufficient basis “»r
admission of Petitioners' contention.

First, Petitioners do not allege, or provide a basis
for an allegation, that the issues related to pipe support
certification resulted in the instant delay in completion of
construction of CPSES Unit 2. Furthermore, Petitioners do not
allege that issues related to pipe support certification resulted
in any delay in completion of construction of CPSES Unit 1 after
November 18, 1988, which is the date of the previous construction
permit extension for CPSES Units 1 and 2. Therefore, these
allegations have n. nexus to the instant construction permit
extension for CPSES Unit 2.

Second, Petitioners do not provide any basis for a
claim that Lae technica. issues related to pipe support
certification indicate a "deliberate corporate policy" of

violating NRC regquirements, or that information regarding this

£3/ Petitioners’ Supplement at 17-27.
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matter was withheld from the NRC. The undisputed facts are as
follows.

In the mid-19808, Mr., Hasan submitted numerous
allegations to the NRC, including allegations regarding pipe
support certification. On May 28, 1987, the NRC requested that TU
Electric investigate Mr, Hasan's allegations. 54/ TU Electric
rezsponded to the NRC on July 2, 1987, stated that the safety
related pipe supports were being validated to a single set of
criteria. 55/ On January 6, 1988, the NRC provided Mr. Hasan
with TU Electric’'s response and the NRC's evaluation which
concluded that his concern had been adequately resolved. 56/

The Licensing Board was fully aware of these facts prior to
settlement and dismissal of the CPA-1 and OL proceedings, because
CASE provided the Board with copies of Mr. Hasan’'s allegations,
TU Electric’'s response, and the NRC's disposition of these
allegations. §7/ 1In short, TU Electric did resolve Mr.

Hasan's concerns related to pipe support certification, and the
Licensing Board was aware of these concerns and TU Electric’s

resolution when the CPA-1 and OL proceedings were dismissed.

54/ Letter to W.G. Counsil (TU Electric) from C.I. Grimes (NRC)
dated May 28, 1987, Attachment at 3 (Item No. 23).

55/ TXX-6563 Letter to NRC from W.G. Counsil (TU Electric) dated
July 2, 1987, Attachment at 10 (Resolution of Concern 23).

56/ Letter to S.M.A. Hasan from F. McKee (NRC) dated Jan. 6,
1988, Enclosure 1 at 2.

27/ Letters to the Licensing Board from dated J. Ellis (CASE)
July 8, 1887 and May 17, 1988.
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In summary, Petitioners’ arguments related to pipe
support certification do not satisfy any of the three prongs of
the Commigsion's test. Therefore, they do not provide a
sufficient basis for admission of a contention in this

proceeding.

7. Allegationg of Intimidation and Harassment.
Petitioners allege that CASE had concerns about TU

Electric's employee convern program prior to the settlement of
the CPA-1 and OL proceedings in 1988. Petitioners also allege
that there have been whistleblowers at CPSES, and that many
whistleblowers believe that TU Electric has not properly
addressed their concerns. 58/ For several reasons, these
allegations are an insufficient basis for admission of
Petitioners' contention.

First, Petitioners’' allegations regarding intimidation
and harassment are vague and unsupported. Petitioners provide a
ligt of individuals and refer to other unidentified individuals,
but with a few exceptions provide no information regarding these
individuals or their concerns. Such allegations do not satisfy
the reguirements for specificity and bases in 10 CFR

§ 2.714. 538/

58/ Petitioners Supplement at 27-30.

28/ 1In a footnote, Petitioners "advise" the Board that they
"‘need to conduct discovery to fully document evidence"
(continued...)
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Second, Petitioners do not allege, or provide a basis
for an allegation, that issues related to intimidation and
harassment or employee concerns resulted in the instant delay in
completion of constru tion of CPSES Unit 2. Furthermore,
Petitioners do not allege that such issues resulted in any delay
in completion of construction of CPSES Unit 1 after November 18,
1988, which is the date of the previous construction permit
extengions for CPSES Units 1 and 2. Therefore, these allegations
have no nexus to the instant construction permit extension for
CPSES Unit 2.

Third, Petitioners do not provide any basis for a claim
that TU Electric has a "deliberate corporate policy" of vioclating
NRC reguirements. The undisputed facts are as follows. In the
mid-1980s, NRC established a special team to investigate claims
of intimidation and harassment at CPSES. This team concluded

that, while there were some incidents of intimidation and

§8/(...continued)
supporting their factual assertions. Petitioners’
Supplement at 28 n. 18. Petitioners’' request should be
rejected out of hand. As the Appeal Board stated in Duke
Power Co, (Catawba Nuclear Stations, Units 1 and 2), ALAB-
£87, 16 NRC 460, 468 (1982), rev'd in part on other grounds.
CLI-83-19, 17 NRC 1041 (1983), "Neither Section 18%a of the
Atomic Energy Act nor section 2.714 of the Rules of Practice
permits the filing of a vague, unparticularized contention,
followed by an endeavor to flush it out through discovery
against the applicant or Staff." Similarly, the Appeal
Board has held that there is no right to discovery in order
to formulate contentions. Northern States Power Co. (Prairie
Island Nuclear Generating Plsnt, Units 1 and 2), ALAP-107, 6
AEC 188, 192 (1973).
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IIT. CONCLUSYON

For the reasonsg stated above, as well as tho=me

contained in TU Electric’s earlier Answer of August 6, 1392, the
Petition to Intervene and Regquest for a Hearing should be denied.
Petitioners Hasan and Macktal have failed to demorstrate their
etanding to intervene and their request should be denied on that
basis alone. In addition, as to all Petitioners, the Petition
and Supplement taken together fail to provide any supporting

bagis for their contention. Accordingly, their request must be

denied.

Respectfully submitted,

Robert A. Wooldridge, Esqg.
Worcham, Forsythe, Sampels

& Wooldridge Steven P. Frant
2001 Bryan Tower David W. Jenkins
Suite 3200 Newman & Holtzinger, P.C.
Dallas, TX 75201 Suite 1000
(214) 879-3000 1615 L Street, N.W.

| Washington, D.C. 20036
(202) 955-6600

Attorneys for TU Electric

October 20, 1882
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Attachment A

Enforcement action regarding QC receipt inspection of
Thermc ‘.ag.

A.

The violation was issued in NRC Inspection Report 50-
445/9C-05, 50-446/90-05 at €-11 (Jan. 31, 1990); gee
algo letter to W.J., Cahill, Jr. (TU Electric) from D.M.
Crutchfield (NRC) dated May 17, 1990 (EA %0-20).

TXX-90204, letter to J. Lieherman (NRC) from W.J.
Cahill, Jr. dated June 1, 195%0 describee TU Electric's
corrective and preventive actions for this violation,

The viclations were closed by the NRC in NRC Inspection
Report 50-445/91-41, 50-446/91-41 at 4-7 (Oct. 10,
1991).

Vieclation related to the identification of a deficiency on
an AFW check valve

A.

)

The violations were identified in NRC Inspection Report
£0-445/90-22, 50-446/90-22 at 10-11, 14-15 (Aug. 3,
1990) .

TXX-90315, letter tn NRC from W.J. Cahill, Jr. (TU
Electric) dated Sept. 4, 1990 describes TU Eleccric’'s
corrective and preventive actions for these violations.

The violations were closed by the NRC in NRC Inspection
Report 50-445/90-40, 50-446/90-40 at 17 (Nov. 14, 19%0)
and NRC Inspection Report 50-445/90-42, 50-446/90-42 at
14 (Dec. 18, 1990).

Violation related to scaling calculations

A.

The violation was identified in NRC Inspection Report
No. 50-445/90-47, 50-446/90-47 (Feb. 26, 1991); pee
also NRC letter to J. Ellis (CASE) from C.I. Grimes
(NRC) dated Feb. 27, 18%1. No vesponse to the
violation was required. The NRC indicated that "the
corrective actions completed by the licensee have now
resulted in acceptable scaling related documentation
for CPSES Unit 1 and Common." NRC Inspection Report
50-445/90-47, 50-446/90-47 at 4 (Feb. 26, 195%1).

TXX-91106, Letter to NRC from W.J. Cahill, Jr. (TU
Electric) dated Apr. 26, 1991 describes scaling
activities for Unit 2.



Enforcement action regarding roving fire watches

A.

The violation was identified in NRC Inspection Report
50-445/91-03, 50-446/91-03 (Feb. 1, 1991); gee alsgo
letter to W.J. Cahill, Jr. (TU Electric) from R.D.
Martin (NRC) dated Mar. 27, 1991 (EA 91-015).

TXX-91166, letter to J. Lieberman (NRC) from W.J.
Cahill, Jr. (TU Electric) dated Apr. 24, 1991 describes
TU Electric’'s corrective and preventive actions for
this violation.

This viclation wase closed out in NRC Inspection Report
50-445-91-28, 50-446/91-28 at 4 (July 11, 1991).

Viplation related to root cause evaluations and corrective
actions for TUE forms

A.

The viclation was identified in NRC Inspection Report
50-445/91-07, 50-44€6/91-07 at 11-13 (Apr. 1, 1991).

TXX-91161, letter to NRC from W.J. Cahill, Jr. (TU
Electric) dated Apr. 29, 1991 describes TU Electric's
corrective and preventive actions for this violation.

This violation was closed out by the NRC in NRC
Inspection Report 50-445/91-38 and 50-446/91-38 at 6
(Sept. 6, 1891),

Violations related to design control

A,

The viclations were identified in NRC Iuspectiun Report
50-445/91-201, 50-446/91-202 (Jan. 27, 1992); gee also

NRC letter to W.J. Cahill, Jr. (TU Electric) from A.B,

Beach (NRC) dated Mar. 31, 18%2.

TXX-92143, Letter to NRC from W.J, Cahill, Jr. (TU
Electric) dated Mar. 27, 1992; TXX-92202, letter to NRC
from W.J. Cahill, Jr. (TU Electric) dated Apr. 30,
1992; and TXX-92275, Letter to NRC from W.J. Cahill,
Jr. (TU Electric) dated July 10, 1992 describe TU
Electric’s corrective and preventive actions for these
violations.

Certain of these violations were closed out in NRC
Inspection Reports 50-445/92-26, 50-446/92-26 at 3-4
(Aug. 20, 199%2) and NRC Inspection Report 50-445/92-34,
50-446/92-34 at 18-19 Oct. 5, 1992).
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Growp Vice President

Dr. Thomas E. Murley, Director
Office of Nuclear Reactor Regulation
U.8. Nuclear Regulatory Commission
Washington, D.C. 2055%

SUBJECT: COMANCHE PEAK STEAM ELECTRIC STATION (CPSES)
DOCKET NOS. 50-445 AND 50-446
RESPONSE TO KOHN 2.206 PETITION REGARDING
TEX-LA

REF: Letter from National Whistleblower Center to
Chairman Ivan Ffelin dated June 11, 1992,
Subject: "New ILvidence of Illegal Settlements
at Comanche Peak"

Dear Dr. Murley:

In the letter referenced above, the National Whistleblower
Center (NWC) states that it is bringing to the NRC’s attention
the existence of a "hush money" Agreement between Texas
Utilities Electric Company (TU Jlectric) and Tex-la Electric
Cooperative (Tex-La). The Agrwvement in question provided for
the sale of Tex-La’'s ownership interest in CPSES to> TU Electric
and the settlement of pending litigation between TU Flectric and
Tex-La. NWC alleges that the Agreement violates 10 CFR § 50.7
of the Commission’s regulations and Section 210 of the Energy
Recrganization Act of 1974 because it allegedly "prohibits all
Tex-La employees, attorneys, and consultants from ‘assisting or
cocperating’ with any third party in all ‘proceedings’ related
to “the licensing of Comanche Peak.’'"™ Based upon these
allegations, NWC has reguested the NRC to suspend the operating
license for CPSES Unit 1, to suspend the construction permit for
CPSES Unit 2, and to take certain other actions.

TU Electric understands that the NRC is treating the NWC letter
as a request for action under 10 CFR § 2.206; therefore, we are
hereby responding to NWC’s request. As is demonstrated below,
the Agreement between TU E'ectric and Tex-La dces not present
new information, nothing in the Agreement is inconsistent with
1C CFR § 50.7 or Section 210 of the Energy Reorganization Act,
and the provisions in the Agreement are consistent with the

public interest. Accordingly, NWC’'s request for action should
be denied.

400 N. Olive Street LB 81 Dallas, Texas 75201
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1.

The NWC Letter Does Not Identify Any New Information

NWC implies hat it is bringing new information to the
attention of the NRC. However, the NRC has long been aware
of the existence and content of the Agreement between
Tex-La and TU Electric.

The original version of the Agreement was dated

March 23, 1983. On May 4, 1989, TU Electric submitted to
the NRC an applicaticn to amend the CPSES construction
permits to reflect the change in ownership. This
application enclosed the March 23, 1989 Agreement between
TU Electric and Tex-La. Thus, the Agreement has been a
matter of public record for years.

Subsequent amendments to the original Agreement were made on
December 21, 1989 and January 30, 1990. However, the
December 21, 1989 amendment merely extended the automatic
termination date of the Agreement, and the January 30, 1890
amendment was made in order to facilitate the closing of the
sale of Tex-lLa's ownership interest in CPSES. Neither
amendment made any substantive changes in the Agreement in
general or the particular article (Article IX) which appears
to be of concern to NWC. }/

Eecause NWC has not identified any new information of which
the NRC was not previously aware, its request for action
should be denied.

i/

As is stated in Recital G of the January 30, 1990,
amendment, the amendecd Agreement "dces not change the
substantive result or effect of the Original Agreement, but
merely revises certain methodology in connection therewitn. "
In particular, the provisions in Article IX in the original
and amended Agreements are identical, except (1) the
language italicized below was deleted from Section 9.7 of
the amended Agreement:

"To the extent that Tex-~LA can, and not be in violation

of Section 210 of the Energy Reorganization Act, 42 USC

Section 5851 (1983), upon the executisn of this

Agreement, Tex-La, for itself and on behalf of any

person or entity, private or governmental, claiming by,

through or under Tex-La, including without limitation
." (emphasis added).

and (2) Tex-la’'s promise "to immediately abate" pending
actions was changed to a promise 'to continue to abate."

The language which was deleted and changed is not relevant
to NWC’'s allegations.
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2. The Agreement Does Not Violate 10 CFR § 50.7
Section 50.7(f) states as follows:

No agreement affecting the
compensation, terms, conditions and
privileges of employment, including
an agreement to settle a complaint
filed by an employee with the
Department of Labor pursuant to
section 210 of the Energy
Reorganization Act of 1974, may
contain any provision which would
prohibit, restrict, or otherwise
discourage, an employee from
participating in protected activity
as defined in paragraph (a) (1) of
this section, including, but not
limited to, providing information to
the NRC on potential violations or
other matters with NRC’s regulatory
responsibilities.

For a number of reasons, the Agreement does not violate
Section 50.7(f).

First, the Agreement between TU Electric and Tex-La is not
an agreement "affecting the compensation, terms, conditions,
and privileges of employment," and is not a settlement of a
Section 210 complaint. Instead, the Agreement is a sales
contract and settles a business dispute between two
utilities. Thus, the Agreement is not subject to the
provisions of Section 50.7(f).

Second, the Agreement does not contain any provision that
would "prohibit, restrict, or otherwise discourage, an
employee from participating in protected activity" under
Section 210 of the Energy Reorganization Act. Instead,
Article IX of the Agreement (which appears to be the Article
of interest to NWC) only contains provisions in which
Tex-La promises that it (and those acting on its behalf)
will not sue or initiate action adverse to TU Electric
related to CPSES. Nothing in the Agreement prevents a
Tex-La employee, acting on his own behalf, 2/ from engaging

2/

Neither the Agreement in general nor Article IX in
particular discusses the righrs of Tex-La employees.
Although various restrictive provisions in Article IX do
refer to Tex-La's employees, such references occur in the
(continued. ..)
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in protected activity, such as providing information to the
NRC, requesting the NRC to take action, or appearing as a
witness in an NRC proceeding. In fact, Section 9.7 of the
Agreement states that Tex-La has an obligation not to bring
acticns adverse to TU Electric, but only "[t]o the extent
that Tex-La can [fulfill the obligation) and not be in
violation of Section 210 of the Energy Reorganization Act."
Thus, the provisions of the Agreement explicitly accommodate
Section 210, and the Agreement does not address the types of
activities that are the subject of Section 50.7(f).

Finally, NWC claims that the Agreement violates Section 50.7
because it prohibits Tex-La’'s attorneys and consultants from
assisting third persons who oppose TU Electric in matters
related to CPSES. NWC claims are misplaced. First, Section
9.2 of the Agreement explicitly recognizes that "Tex-La can
only encourage and solicit its consultants to take or
refrain from taking certain actions and does not have ‘he
right to prevent or cause such actions on their part." 1In
any case, even a prohibition on assisting third persons
would not violate Section 50.7. 1In promulgating Section
50.7, the Commission explicitly considered a proposal that
would have prohibited agreements that restrict a party from
communicating with third persons. The Commission explicitly
rejected this proposal. (55 Fed. Reg. 10397, 10402

(March 21, 1990). Thus, contrary to NWC’s claims, 10 CFR §
30.7 does not prohibit agreements in which parties agree to
refrain from assisting third persons who oppose a nuclear
plant, 3/

l/

. »continued)

following context:

Tex~-La, for itself and on behalf of
any person or entity, private or
governmental, claiming by, through,
or under Tex-La, including .
insurers, agents, servants,
employees, officers, directors,
consultants, attorneys, and
representatives,

Such language clearly indicates that the Agreement applies
to employees who act on behalf of Tex-La, not amployees who
act on their own behalf.

NWC argues that Section 210 provides it with "the right to

gain assistance from employees of the CPSES minority

owners." Section 210 contains no such provision. As
(continued...)
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n surwmary, the Agreement is not within the scope of S.ction
50.7(f), and the provisions of the Agreement are not
otherwise in conflict with the requirements in Section
50.7(f). Thus, NWC’'n request for acticn should be denied
because it does not identify any violation of NRC

requirements or Section 210 of the Energy Reorganization
Act.

The Agreement Is Consistent With The Public Interest

The public interest favors parties who settle their disputes
rather than resort to litigation. For example, in NRC
proceedings, the Commission has stated that settlements are
encouraged. Statement of Folicy o ‘

Froceedings, CLI-B81-8, 13 NRC 452, 456 (1981).

It is standard practice for settlement agreements to include
covenants not to sue or bring action on the same or related
matters that are the subject of the settlement agreement.
Such covenants are necessary to effectuate the purpose of
the settlement. If a party were free to settle and then
later to bring a suit or an action on the same or related
matters, the other party would have little or no inducement
to settle. Settlement without a covenant not to sue is, as
a practical matter, impossible.

NRC itself has accepted settlement agreements that contain
covenants not to sue, including covenants not to contest NRC
licensing actions. For example, the Settlement Agreement
between TU Electric and Citizens Associations for Sound
Energy (CASE) contained such a provision. §See Texas

i (Comanche Peak Steam Electric
Station, Units 1 and 2), LBP-88-18B, 28 NRC 103, 127 (1988).
in hearings before the Senate Subcommittee on Nuclear
Regulation, the Chairman of the Subcommittee, Senator John
Ereaux, "commended" this settlement agreement. In contrast,
Senator Breaux was lLighly critical of other sett.ement
agreements that restricted the rights of individuals to

b § 8 P

.continued)

discussed above, 10 CFR § 50.7(f) does not bau settlement
agreements that prohibit smployees from assisting NWC or
other persons. Furthermcre, even absent such a prohibitien,
employees would not be compelled to provide NWC or other
third persons with assistance, and Tex-la employees,
attorneys, and consultants may voluntarily refuse to provide
such assistance or otherwise respound to any guestions or
inquiries by NWC or other third persons.
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July

U. $. Nuclear Regulatory {ommissior
Attn: Document Control Des!

¢

DC  20%%%

COMANCHE PEAK STYEAM FLECTRIC STATION (CPSES
DOCKEY NOS., SO-44%5 AND S0-44¢

10 CFR 2.206 PETITION SUBMITYED BY

KOMN, KOMN & COLAPINTO REGARDING

COMANCHE PEAK STEAM ELECTRIC STATION

3
" TR

v I( 199] the law firm od hn Kohn & (TIG(‘”‘i. p.I {Petitioners)
submitted a request under 10 CFR £.006 alleging that Texas Utilities
Company (TU Electric) made material false statements regarding the
of gipe %ur:"ta {in the operating license proceeding for Comanche
eam flectric Station (CPSES The NRC published & notice of this

the federa) Begister on September . 16991 (56 Federal Register

iested by a member of your staff, T flectric 1s submitting the
ed copy of an internal evaluation of the Petitioners’ &lleqalions
the KR reviewed during 1t investigations of the Petitioner’
R his evaluation {5 supported by an extensive number of
t of which are already on the {PLES dochet The remaining
have not been previously docketed, are identified in
are also enclosed with this letter

Sincerely,

7
:7 :Q'QZV/ //*4
o 3 Wallfea,
Roger D. Walker

Manager of Requlatory Affalre for NEQ

¥ 920702
¥ 02000445
PDR
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LIST _OF REFERENCES NCT PREVIQUSLY DOCUMENTED

nelosyr Pocument Description

) Hasan vy, Nuglear Power Seryices, Inc,, Case No.
B6-ERA-Z4, *Recommended Deciston and Order®
t0ct., 21, 19R7) and *fFina! Decision and Order®
(June 26, 1987)

Excerpt of DOL Proceeding Oral Deposition of
David M, Rencher (May 29, 1987), pp. 120-1C1.,
ch-12%, 260, 264, 270

L)

. ¢ Comanche Peak Quality Assurance Plan, Section
3:0.8. 3.0.3

4. Procedure (P-EP-4 .6, “Field Design Change Contiol,*
Rev, B, Section 3.1.1

e

Procedure (P-[1-4.5 4, "Technical Services [rgineering
Instruction for Pipe Hanger Design Review and
Certification,® Rev 4, Section 131.].1

é Excerpt of DOL Proceeding Ora! Deposition ¢f
George M. Chamberlin (June 2. 3, 1987), pp. 1B 183
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FACTS RELATED TO THE ROMN, KOMN &
e WALAPINIOQ 2,206 PEIITION
Cn July 30, 1991, the lav f.rm cf Kohn, Fchn &

Calepinto, P.C. (Pet.ticners) filed a petition under 10 CFR
§ 2.206 on behalf oi the National Whistleblcwer Center and
“certain confidential allegers.” The Petition alleges that TU
Electric made material false statzments before the Atomic Safety
and L.censing Board (ASLB) in the cperating licensing (CL)
Froceeding fcr che Comanche Feak Steam Electric Station (CPSES)
Units | and 2. 1Ir particular, the Petiticners allege that “the

testiriny TUET had repeatedly presented to the ASLB that pipe

I3
-~

.

$ [1] were rzt te.rnj transferred between the varicus pipe

"

SiFF

It grolps and [J) were ncit tearg certif.ed using muitigle

i

SJEF

sets c! des.izn criter.a ccnstitute material false
statements.” . Based upcn these allegations, the Pet.tioners
fejuest that the NRT hold licensing hearings to determine whether
TV E.ectric has the regquisite charazier and competence to cperate
4 ruct.ear plant, that TU Electric te fined, and that the TV
Electri: managers in questicn be banned frem licensed nuclear
fac.lities,

The remainder cf this paper is divided into the
fcliowing three sections:

¢ Section 1 provides a sumrary of the Petitioners’

allegaticns and TU Electric's position regard.ing

these allegations.
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. Section 2 provides Background information related
to the Petiticners’ allegations, including a
discuseion of the evolution of the responsibility
for vhe design of pipe supports at CPSES, and a
discussion of the disposition of past allegations
that were similar to those now being raised by the

Fetitioners.

| Section J provides information related to the
specific allegaticns raised by the Peticioners,
including the safety significance of the
sllezaricns and a discussion ci the test.mcny and
affidavits presented to the ASLB in the CPSES CL
proceeding.
Fertinent backup documentation will be maintained at the site for

rev.ev.

1. SIMMARY

Petiticners allege that TU Electric submitted material
faise statements to the ASLBE from 1982 to 1984, because 1)
different or multiple sets of design criteria were used to
certify individual pipe supports subject to field changes, and 2)
the responsibility for the desisn of field changes for pipe

SUpp-ris was transferred frcm cne f.pe support design group to

anotter group.
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The NRT Staff previcusly investigated sirilar
allegaticns, inciuding allegaticrs bty c.ients of the Petitioners.
The Staif concluded that the allegaticrs had no safety
significance because the des.gn of the CPSES pipe supports was
beinj validated a&s part of the Correstive Action Program (CAP).
The ASLE was avare of these allegations and che results of the
Stafl's .nvestigations when it decided to approve ile settlerent
cf the CrSES CL proceediny.

Initially, there was cnly a s.irjle pipe support deosign
Group at CPSES. In order to rairntair schedule, TU Electric
dec.zed 2 utilize two adiitional pipe support design groups and
D Civilde the Jes.3n respcons b il .ty {27 Jipe suppsrts arens the
GroJps. As a resylt, during the ear.y 1%82's, there were Lhree
separate pipe scpport des.ign Groups at JFSES.  Each Group was
respcns.ile fox certifying the des.ign c©f particular supports.
Addit.crally, the pipe suppert design group that performed the
Crig.ra. design wiuid, in general, rev.ew and cert.ify field
cranges O its cesigns. In a relatively few cases, design
recponeilility fr a pipe support was transferred fram cne desizn

ITup to another group, which then becarme responsitle for
perizrrming the calculaticns for and certifying the design cf the
erntire s.pport. However, at any part.icular time (.ncluding fira.
cerz.fication), cnly one group had resporsibility for cexrtifying
the zes .gn 2f ary individua. sarport 'intiuding the reviev cf i%s

f.e.3 cranges).



Contrary to the Petiticners’' first allegation,
different or multiple sets of design ciiteria were not used to
certify an individuel pice support. Each group was required to
comply with the governing provisions of the American Society of
Mechanical Engineers (ASME) Code and Project Specification MS-
4€6A, but vas permitted to achieve compliance with these
Frovisions Ly using its own methcdology (which some witnesses
ca.led "design criteria,” and still other witnesses and the ASLB
called "Jdesign approaches”). Therefore, even though the design
rethciclogies differed from group to grsup, only the methodology

cf thre responsible design gicup was used in certifying ar

foproll e W
-

]
“ivma oo -

2. S.7Fcri. The AELE in thre CPSES CL proceeding
ackrowledged this sitvation and found it to be acceptatlie, and
there i1s rothing .n the guctations cited by the Fetitioners which
i8S irccons.stert w.th the ASLB's f.ndirgs.

Fetiticrers’' second alleg.- on, related to the transfer
cf design responsitility, us sim.larly misplaced. Such transfers
were explicitly aytherired by 10 CFR Part 40, Appendix B,
Critericon 111 and ANSI N45.2.11. In particular, Appendix B
states that "[d)esign changes, including field changes, shall be
Bub ‘et to design control rmeasures commensurate with those
applied 1o the original design and be approved by the
crganizeticin that performed the crizinal design unless the
A55.alB8LL Juilgnates aniiher Iespinsille crganization.”

(Erprasis alied),
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Some passages in TU Electric's testimony and affidavits
s.ated that the review and certificativ cf field chariges would
be performed by the “original design crganization;” other
passages stated that the review and certification would be
performed by the “responsible design organization.” Petiticners
argue that the use of the term "original design organization” is
inconsistent with the fact that design responsibility for the
entire support was on occasion transferred from one design group
to ancther. However, the subject and purpose of the testimony
was to clarify that field design changes were always approved by
the design crganizaticn responsible for the entire design.
There was no statement or indicatior that design resgonsibility
had nct been or was forever prohibited frem being transferred
frcm cne design group to another. Thus, the Petitioners c.early
take testimory cut of context and irproperly claim that TU
Eleciric witnesses were addressing sunjects that were not ever at
issue at the time the statements were made.

The issues before the ASLB primarily involved the
sdequacy of the iterative design process for pipe supports. In
this particular instance, the ASLB was concerned witi, wheiier
changes authcrized by f.ie'd engineering (which was not a design
crganization) were subject to review and certification by &
responsible pipe support design group to ensure that any
defic.encies .introduced by the field changes would be identified
and cirrected, To address this issue, TU Electric presented

test.iriny and affidavits which stated that field changes would bte
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reviewved and appreoved by the responsible design group., It wac in
this context that TU Electric witnesses stated that changes
authorized bty field engineers were subjact to reviev and
certification by the criginal design corganization. These
statements paraphrased the language in Appendix B, ANSI N45.2.11,
and the CPSES design control procedures, and they accurately
reflected that design groups (and not f.eld engineers) were being
used for certification of pipe supports at CPSES. Furthermore,
TU Electric witnesses were never asked to cdiscuss matters related
to the transfer of design responsibility of individusl supports,
and never claimed that transfers of design responsibility had not
cccurred. Thus, there was no reascn 0 discuss particular
instances of such transfers since the ASLBE was aware that the
gereral scope of responsibility c¢f the three design groups had
changed over time.

Therefore, TU Electric’'s statements were entirely
appropriate and directed to the issue in guestion before the
AGLB. The transfer of design responsibility from one design
group to another design group was not the issue, or material to
the i1ssue, being decided by the ASLB. Thus, Petitioners’
allegations that TU Electric submitted "material false

statements” are clearly in error.

2. EACRCGRQUND

This section is divided into the foilowinyg tvo

subsections: Section 2.1 d:scusses the evolution of design



responsibility for CPEES pipe suppcris, and Section 2.2 discusses
previous allegations regarding des.gn responsioility for CPSLS

pipe supports,

2.1 EVOLUTION OF DESICN RESPONSIBILITY FOR LPSES PIPE
SUPPQORIS ,

The responsibility for the design of pipe supports at

CPSES has evulved over time,

Initielly, Gibtbs & MHill was the architect-engineer for
CHSES and Westinghouse was the Nuciear Steam Supply System
vender., Gikbs & NHill was responsible for the design of CPSES
piping (design responsibility for piping designated as Class )
under the ASME Code was eventually assigned to Westinghouse).

TU Electric decided to contract out the responsibility
for the desiyn of CPSES pipe supports to & company whs was in the
tusinecs of designing and fabricating pipe Supports Cor~o. ~nts,.
TU Electric selected ITT-Grinnell te perform thic task, <ho
initially had total responsibility for the design of LPSES pipe
supperts., in designing the CPSES pipe supports, ITT-Grinnell was
requiid to comply with the ASME Code and Gibbs & Mill Project
Cesign Specification MS-46A. ITT-Grinnell wvas responsible for
developing & methodology for ensuring compliance with these
requirements.

After several y~ars, it became apparent that ITT.
Crinnell was not able to maintain the schedule for the design of

the CPSES pipe supports. As & result, TU Electric contract.d



with an additicnal company, Nuclear Power Services, Inc. (NPSI),
end divided the responsibility tor the design of large bore pipe
supports betwveen ITT-Crirnell and NPSI. Additionally, TV
Electric established the Pipe Support Engineering (PSE)
crganization and ass.gned jt responsibility for the design of
CPSES amall bore pipe supports and some large bore pipe supports.
NPED and PSE were required to corply with the ASME Code and Gibbs
& Hill Project Specification MS<46A, and each was required to
deveiop a methodology for ensuring compliance with these
requirements. 2/

As a result of these changes, there wvere three Fipe
Support cesign groups for CPESES during the early 1980s. Each
Group was assigned responsibility fcor the design of spacifically-
designated pipe supports, and at any particular time only one
group was responsible for the design of a specific pipe support.
A computerized list (Hanger Installation Tracking System (MITS))
was maintained that identified which group vas responsibie for
which pipe support. Regardless of which group was responsible
for a particular support, the group was required to comply with

the ASME Code and Gibbs & Mill Project Specification M§-46A in

2/ This evolution in design responsibility is discussed in NRC
Staff Exhibit 207 (NRC Inspec*ion Repoct 50-445/82-26, 50-
446/82-14), pp. 12-13; Affidavit of D.N, Chapman, J.C.
Finneren, Jr., D.E. Povers, R.P. Deubler, R.E. Ballard, J-.,
and A.T. Parker Regarding Quality Assurance Program for
Design of Piping and Pipe Support for Comanche Peak Steam
Electric Station (July J, 1984), Pp. 11-1); CPSES OL
Proceeding Tr. %277-78.
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designing and certifying the suppcrt. However, each group wou.d
utis.ze its own methodology fou achieving such compliance.

When pipe support designs vere fscued to the field for
construction, field engineering woulc often authorize field
rhanges in the pipe supports, subject to later reviev and
approval by the group responsible for design of the pipe support.
In many cases, the field changes were implemented prior to review
and approval by the respcnsible design group. Such & change was
supject to being scrapped cr revorked if the change vas not
epproved by the responsitle design group., The entire process of
issuance cf a design, field changes to the design, and subsequent
design review of the fleld changes (s standard industry prasticse,
and it forms one part of an overall process known as the
“jterative design process.”

Sometimes, a field uesign change for & pipe support
would be transmi:tted to the responsible design group for review
and approval, and that group would not approve of the change. In
most of these cases, the as-built support would be subject to
revork by the constructor and subseguent review and approval by
the resonsible design grovp. In a small fraction of the cases,
the responsible design group did not have an established
methodology for analyzing the acceptability of the field change,
and responsioility for the design of the entire support in
question was transferred to another design group which did have
an applicable methodology. Similarly, in a few rases, the field

change was not acceptable using the methodology of the
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respersible design Gioup but was acceptable veing the more
refined wethodulogy cf ancther desizn group, and responsibility
for the design cf the entire support in question wa. transferred
to the other design group. Following such transfers, the new
design group vas responsille for evaluating the acceptability of
ths «~eign of the entire support. Thus, at any particular time
(dn:)eaing final certification), only one group had
responsibility for certifying the design of any individual
support .,

In the latter half of the 19808, TU Electric decided to
validate the design of all safety-related and Seismic Category 1I1
PAFE Supports at .45, This validation effort was parformed cy
Stone & Webs.er Engineering Corporation (SWEC) and later became
part of the CPSES Corrective Action Program. As a result, the
three pipe support design groups were released, and SWEC became
the responsible organization for design of the pipe supports at

CPSES. 2/

2.2 PREVIOUS ALLEGATIONS REGARDING DESIGN
E_SUFPQRIS

Allegaticns similar to those raised by the Petitioners
have been submitted to the NRC in various contexts during the

past eight years by clients of the Petitioners and other

3, CAP vas performed for CPSES Unit 1 and Common areas, and TU
Electric evertually assumed some of the responsibility for
validation ot the pipe support designs., Similur validatio:n
efforts are being performed by other engineering contractors
for CPSES Unit 2.
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quality of CPSES piping and pipe supports. In particular, the
ASLE concluded that the “iterative design process” did not
satisty the iejuirements in 10 CFR Fart 50 Appendix B for prompt
identification and correction of design deficiencies. However,
the ASLB also concluded that the organisetional and design
«nterfaces [oxr TPSTS pipe supports were adequate. In particulsr,
the ASLE concluded that the thiee pipe support design groups wvere
each using the ASME Code and Specificetion MS<46A, that
differences vccurred in the design approsches of the groups, and
that it was possible to use different ap.roaches to satisfy the
ASME Code and Specification MS-46A. The ASLB also concluded that
the use of different approaches by the different groups did not
present a safety concern or viclate NRC requirements because each
group had its own scope of respensitility for a specific group of
FiFe supports and there was no need for cross communication
between the groups since they did not share common in-line design
responsibility. 4/

As part of TU Clectric’'s plan to address the concerns
raised Ly the ASLB regarding design quality, TU Electric filed a
numbes of motions for summary dispesition and accompanying

affidavits in 1584. The ASLD ruled on only one of those motions

4/  Texas Usilities Generating Lo, (Comanche Peak Steam Electric
Station, Units 1 and 2), LBP-63-8], 18 NRC 1410, 1428-29,
1450-52 (1983). As the ASLB found, “Since neither the
[s]pecification ., . . nor the ASME Code dictate in detail
the means by which an engireer is to satisfy the design
criteria, differences in engineering approaches occurred
vetween the three parallel pipe support groups.* LBP-BJ-B1
18 NRC 1451,



(related to velding issues). £/ In June 1985, TU Electric told
the ASLE that it planned to resolve all remaining issues befcre
the ASLB through the Comanche Peak Response Team (CPRT) and to
vithdrav the motions for summary disposition., £/ 1In addition
to the CPRT review, TU Electric conducted a far-ranging and
urprecedented Corrective Action Program (CAP) at Comanche Peak.
The CAP included a comprehensive cdesign and hardware validation
to ensure that Comanche Pzak satisfied all regulatory
réquirements and .ould ve cperated rafety. Under the CAP
program, SWEC performed a revalidaticn of pipe supports,

In early 1986, S.M.A. Hasan brought a number of
concerns to the NRC, with CASE's essistance. Mr. Masan was a
former employee c¢{ NPS1 and had been laid-off by NPSI after SWEC
assumed responsibility for the design of CPSES pipe supports.
Mr. Hasan was represented by the Government Accountability
Project (GAP), *..ch was also the representative of CASE. Some
~f the individuals who currently comprise the Petitioners were
then employed by CAP and were counsel to Mr. Hasan. In general,
¥y . Hasan's technical concerns were similar to the pipe support
design (Walsh/Doyle) issues raised by CASE in the operating
license proceeding. In particular, Mr. Hesan alleged that pipe

support design packages were being transferred from one pipe

£/ Texas Utilities Electric L2, (Comanche Peak Steam Electric
Station, Units 1 and 2), LBP-84<25, 19 NRC 1589 (1984).

£/ “Applicants’ Current Management Views and Management Plan
for Resolution of All Issues” (June 2B, 1965).
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fupport design group to ancther group, which would utilize design
C.iteris that wvere different from the criteria used by the first
group. On May 28, 19€7, the NAC requested that TU Electric
reviev these aliegations. 7/ TU Electric responded on July 2,
1587. B/ On January 6, 1988, the NRC provided to Mr. Masan not
oenly TU Electric's response but alsc the Staff‘s evaluation of
Kr. Hasan's pipe support allegations. The NRC Staff found that
“the allejations, both individually and collectively, have been
adequately addressed.” 8/ In regard to Mr. Hasan's roncerns
that inconsistent design criteria wvere being used in the
certification of pipe support design, the NRC Staf{ found:

when the SWEC piping and pipe support
requalification program [in the CAP program)
was initiated, the design of pipe supports
became the responsibility of a single design
Organization (SWEC). Only one design -
criteria document (CPPP-7) is being used for
the requalification of all ASME code Class i,
¢, and 3 pipe supports at CPSES. Any
igentifiea deficiencies which might have
resulted from the use of inconsistoent design
criteria will be corrected. Thus, the staff
finds that the collective allegation
adssociated with the use o©f inconesistent pipe
support design criteria by the previous

2/ Letter from C.1. Grimes (NRC Office of Special Projects) to
W.G. Counsil (TVU Electric) (May 28, 1987).

g/ Letter from W.G. Counsil (TU Electric) to U. §. Nuclear
Regulatory Commission (July 2, 1987) (No. TaX-651%).

8/ Letter from Phillip F. McFee (NRC Office of Special
Frojects) to Mr. S.M.A. Hasan (Jan. 6, 1968).
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design groups has been ades ately

resclved. 10/
in variovs letters in 1987 and 1988, CASE provided the ASLE with
copies of Mr. Hasan's sllegations, TU Electric's response to the
allegations, and the NRC's disposition of the allegations. 11/
Therefore, the ASLB was fully avare of Mr, Hasan's allegations
and their resolutions when, as discussed below, it decided to
épprove the settlement of the CPSES OL proceeding.

In early 1986, Mr. Hasan also filed a complaint with
the Department of Labor (DOL) urder the whistleblover provisions
of Svction 210 of the Energy Reorganization Act. Mr. Hasan,
alleged that he was laid-off and blacklisted because of the
e.legations he had made, including allegationy regarding use of
inconsistent design criteria by different pipe support design
groups et CFSES. In October 1987, the Administrative Law Judge
in the DOL proceeding issued a recommended decision and order
dismissing the proceeding, finding that Mr. Hasan's “version of

events (s simply not believable.” J1/ Mr. Hasan wvas

-
>

Letter from Phillip F. McKee (NRC Office of Special

o Projects) to Mr. S.M.A. Hasan, Enclosure ), p- 3 (Jan. 6,
1968) .
dl/ CASE letters to the ASLB dated July 8, 1987, and May 17,
19¢8.
2/ Be + Case. No. BE-"RA-24,

Recommended Decision and Order" (Oct. 21, 1987), p. 3.

This crder was affirmed by the Secretary of Labor in a
"Final Decision and Order” (June 26, 1991). The Secretary s
decis.on has heen appealed to the U.S. Court of Appeals.



Fepresented in the LOL proceeding by AP, and in particular by
scme of the members who currently corprise the Petitioners.

In late June of 1588, CASE, TU Electric, and the NRC
Staff agreed to & settlement of the CPSES OL proceeding.
Subseguently, on July 13, 1988, the ASLE issued an crder
approving the settlement and dismissing the OL proceeding. 11/

At the time the ASLE approved of the settlement, a
number ¢f individuals and groups attempted to overturn the
eettlement. For example, one of the Petitioners’ “confidential”
clients, an individual designated as "John Doe”, submitted a
letter to the Chairman of the Commission on July 10, 1988, with
copies to the AJLB. He alleged that the NRC had not properly
irvestigated the concerny he had subm.tted several years earlier,
énd that TU Electric had committed porjury. Similarly, Lon
Burnam made a limited appearance statement before the ASLB also
claiming that TU Electric had committed perjury. l4/ Neither
©f these allegations cor ained any basis, and neither affected
the ASLB's decision to accept the settlement agreement (n the
CPSES OL proceeding. Additionally, in July 1988, Mr. Burnam
submitted a motion to reopen the record in the CPSES OL

proceeding, alleging, among other things, that TU Elsctric had

dd/ Jexas Utilities Electric Ca. (Comanche Peak Steam Electric
Station, Units 1 and 2), LBP-BB-16B, 28 NRC 103 (1988).

A4/ Tr. 25230-32. Mr. Burnam was a member of the Greater For:
wWorth Sierra Club. The Petitioners filed a motien for leave
to intervene in the CPSES OL proceeding on behalf of the
Greater Fort Worth Sierra Club on July 11, 19868.



committed perjury in testifying that the pipe design groeups hed
separste responsibilities for desigricq pipe supports, MHowever,

Mr. Burnam withdrew his motion before the NRC could rule cn it.

b INFORMATION RELATED TO THE SPECIFIC ALLEGATIONS RAISED BY
IME RETLIZIIONERS

The Petiticners allege that “senicr managers” for TV
Electric submitted material false statements before the ASLE fron
1982 to 1984 regarding the three crganizetions which vere, at
thet time, involved with the design cf pipe supports for Comanche
Peak. L/ Specifically, the Petiticners claim that TV
Electric persconnel made material false statements in & September
15, 1582 hearing before the ASLB and .n two affidavits submitted
with summary disposition motions in June and July of 1984. 1L/
Fetitioners refer to testimony and affidavits presented by TU
Electric, which indicated that each cof the three pipe support
design crganizations had "separate and distinct” design

responsibilities and that design changes necessary to reconcile
field modifications would be revieved and certified by the
“original design organization.” Based on testimony presented in
& proceeding initisted by a Mr. Hasan before the DOL, the
FPetitioners argue that, because “pipe supports were routinely
transferred between the various pipe support groups and were

routinely certified using more than one set of design criteria,”

15/ Petition, p. 4.
A/ Petition, pp. 4, 67,
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the “interfaces betveen the various pipe support groups were not

beparate and distinet ..." as stated by TU Electric. 13/ |

3 SAFEIX SIGNIFICANCE OF PETIZIONERS' ALLEGATIONS

The Petitioners’ allegations regarding the interface
betveen the three design organizations is essentially identical
to the allegations which Mr. Hasan submitted to the NRC in 1986.
These allegations have no safety significance with respect to the
current design of CPSES pipe supports. In 1988, the NRC tound

het the requalificaticr of pipe supporte by SWEC would ensure
the adeguacy of the pipe support designs, Therefore, the NRC
cencluded that “the collective allegation associated with the use
¢f inconsistent pipe support design criteria by the previous

design groups has been resolved.” 18/

3.2 YALIRIZX QF PETIZIONERS' ALLEGATIONS

The Petitioners’ allegation essentially has two parts,
First, Fetitioners allege that different or multiple design
criteria vere utilized to certify a pipe support. Second,
Petitioners allege that responsibility for the design of pipe
fupperts was transferred from one group to another, contrary to

TU Electric testimony that the original design organization would

&1/ Petition, p. 10,

4B/ Letter from Phillip K. McFee (NRC Office of Special
Projects) to Mr. S.M.A. Hasan (Jan, 6, 1988), Enclosure 1},

p. 3.
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review and cer-ify design changes to pipe supports. Each of

these parts is discusred separately telow.

3.2.1 PETITIONERS ' ALLEGATIONS RELATED TO USE OF
DIFFERENT OR MULTIPLE DESIGN CRITERIA TO CERTIFY A
BIPE SUPPOAT DESIGN

The Petitioners sllege that “different” or "multiple
sats” of design criteria were used to certify the decign of a
pipe support, and that TU Electric's testimony to the contrery
constitutes a material false statement. 18/

This allegation is erronecus. Different or multiple
sets of design criteria wvere not used to certify an individual
FiF® support. As explained in the CPSES OL Proceeding, eazh Fipe
Support group vas required to comply with the governing
provisions cof the American Society of Mechanical Engineers (ASNME)
Code and Project Specification MS<46A. 20/ Hovever, each
group vas permitted to achieve compliance with these provisions
by using its own methodolagy (which some witnesses called "design
Criteria,” and still other witnessass and the ASLB called “design

approaches®). 21/ Although the design methodologies differed

48/ Petition, pp. 9, 11.

20/ Applicants’ Exhibit 142, p. 9; Staff Exhibit 207, pp. 12-13;
Tr. 5014, $279.

21/ There is no universally-accepted defirition of the term
"design criteria.” Witnesses ir both the ASLB
proceeding and the DOL proceeding sometimes used the
term “design criteria” interchsrgeruly with the term
“design aspprosches.” For example, TU Electric
testified in the CPSES OL proceeding that each pipe
(continued...)
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frem grovp to group, cnly the methodology of the responsible
design group vas used In certifying an individual supporet. 22,
The ASLB in the CPSES OL Froceeding acknovledged this situation
and found it to be acceptable /v and there is nothing in the

quotations cited by the Petitioners 24/ which is inconsistent
vith the ASLB’'s findings.

a1l/(...continved)
Support group utilized the same "project specifications
and ASME Code requirements” to design pipe supports,
and that each group employed "design criteria wvhich
comply with those specifications.” Applicants’
Exhabit 142, p. 9. Similarly, the NRC Staff submitted
an NRC inspection report into evidence before the ASLBE
which stated that each of the three Pipe support design
Groups utilized the ASME Code and Specification MS-46A
(which the inspection report refers to as "design
criteria”), and that "differences in engineering
approsches occurred betveen the three parallel pipe
Support groups.” Staff Exhibit 207, PP.12-13. Citing
both TU Electric’'s and the NOC Staff's exhibits, the
ASLE concluded that the ASME Code and Specification V5.
46A nrovided the "design criteria* for the three pipe
fupport design groups end that differences occurred in
the desiyn approaches utilized by the groups to satisfy
these design criteria.
(Comanche Peak Steam Electric Station, Units 1 and 2),
LBP-83-81, 18 NRC 1410, 1440-51 (1983). Thus, although
the terminclogy bufore the ASLE (and the DOL) was not
consistent, the substance of the testimony was
consistent,

22/ Applicants’ Exhibit 142, p. 9; Staff Exhibit 207, pp. 12-11.
Similar statements appear in the Oral Deposition of David M.
Rencher (May 29, 1987) pp. 260, 264, 270, 4in the DOL
Proceeding.

23/ Texas Utilities Generating Co. (Comanche Peak Steam Flectric
Stetion, Units 1 and 2), LBP-BJ-B1, 18 NRC 1410, 1428-2%
(19813).

a4/ Petition, pp. 9-11.
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As & basis for their allegation that individual pipe
Supperis vere scmetimes certified using multiple sets of “design
Criteria” (or “design apprcaches” in the lexicon of the ASLE),
Petitioners refer to statements made in Mr. Hasan's DOL
proceeding by TU Electric employees. These individuals stated
that pipe support design packages were sometimes "rejected” from
one design group to another group, which would then certify the
Fipe support designs using different criteria than the first
group. 23/

The testimorn, in the DOL proceeding cited by
Petitioners does not indicate that “multiple” or “di.ferent”
design criteria or approaches were utilized in the cert.fication
©f & desigr of a single pipe support. Instead, this testimony

tated that the responsibility for the design of a pipe support
vas transferred from one design group to another group, which
then certified the design package for the support using its
rethodology rather than the methodology of the first group. For
example, the Petitioners cite the deposition of Ceorge
Charberlain in the DOL proceeding. 26/ 1In peges 182-182 of

his deposition, Mr. Chamberlain testified as follovs:

Q. (BY MR. KOHN) Do you remember site
engineering jroups changing the scope of the wor! on
Richmond inserts?

»
~

Fetition, pp. 9-1..

1

Petition, p. 11 fIn. 9.

2



A. Yes. As ' stated yestercay, 17T Grinnell d.d
not have design criteria for Richmong inserts used Jin
conjunction with tube steel; and, therefore, any
SSFperts that had been recesigned in Using that type of
connection ty the field engineering group in the course
of construction had to be transferred over to the site
group because they did have criteria for it, eddressing
it.

. . .
Q. (BY MR. EKOMN) If anyone vorked in two
different groups, would that be common knovledge?
- . .
A. Since most of the enyineers also probably did

some assistance in field problems, ! would say that
generally most of them vere avare of the different
crganizations’ design criteria, becsuse they would want
to make sure that any design changes tnet they vere
initiating would in the end meet that articular
Organization’'s design guidelines. ELac organization
had to certify their own hangers to their own
guidelines.

The Petit_.oners also cite pages 120-12) of the testimony of David

Rercher in the DOL proceeding 41/ for the proposition that

Pife supports vere being transferred from cne design group to

ancther.

Hovever, .imediately fellowing this testimony, at pages

24-12% of the transcript, Mr. Rencher testified as follows:

BY MR. WOLROFF:

. During the time period tnat Mr. Hasan vorked
under your sucervision at Comanche Paak, how many
differant sets of design criteria vere in place?

A, There were three.

Q. What wvere they?

A ITT Grenelle [s.c), NPSI, and the PSC design
guidelines.

u’l

Petition, pp. 11-12.
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Q. And did they differ one to another in certain
respects?

A Yes, they did.

Q: But 1 take it each pipe that was qualified
had to be qualified under one of the three different
sets of criteria. Right?

A That is correct,

Thus, the testimony and deposition ia the DOL proceeding cited by
the Fetitioners clearly states that, even though transfers of
responsibility of the design of pipe supports did eccur, only one
set cf design criteria or approaches would be used to certify any
partirnias pipe support.

In summary, each of the three pipe support design
groups utilized the ASME Code and Specification MS-46A (which the
ASLE referred to as "design criteria”) in certifying the design
of pipe supports. Thus, even after design responsibility for a
pipe support vas transferred from one group to another, the
support was still regquired to comply with the ASME Code and
fpecification MS-46A. The transfer of design responsibility from
one group to another did result in the application of a
methodclogy (which the ASLBE referred to as "design approaches”
and various other individuals referred to as “design criteria”)
by the second group that vas not the same as vould have been
applied by the first group. Howvever, the second group had the
responsibility for certifying the design of the entire support,
and cnly its “design approaches” or “design criteria* (and not

those of the first group) vere utilized in performing the



cerzification. Thus, "different” or “multiple” criteris or

approaches vere rot utilized in certifying en individual suppore.

3.2} PETITIONERS ' ALLEGATIONS RELAYED TO THE TRANSFER
OF DESIGN RESPONSIBILITY FROM ONE GROUP TO ANOTMER
GROQUP.

The Petitioners cite three statements by a TU Electric

manager which they claim are false. 28/ 1In particular, the

Petitioners allege that each of the folloving statements

constitute material false statements:

1) ". . . The changes made (to the pipe support designs)
vill go te the and they
will reviev it and make their own calculations for that
change . . . I might point out that after the final
review of these drawings, they are stamped and signed
by an engineer with the .

« +« After all the fleld changes are incorporated in the

drawing and the drawing goes through final reviev from

the as-built loading, the drawing will be stamped and

signed certified by the :

' (EJach organization that designs supports will be
responsible for certifying that the support is good for

the as-built loads . . . [These organizations) would be
ITT Guinnell, NPSI . . . and my or?untcctxon. Pi
Support Enginearing.” ASLB Tr. 4971, 4985-4986, 5013

(emphasis added [by the Petitioners)).

The Petitioners also quote two statements by the ASLBE, and
they argue that these statemerts are additional exampics oOf
material false statements by TU Electric. Petition, pPp. d-
5, 5«6. Obviously, TU Electric cannot be held responsible
for statements made by the ASLB. In any event, as is clear
from reading the entire passage (the Petitioners have
excised many relevant passages), the first statement quoted
by the Petitioners on pages 4-5 of their petition was based
upon statements made by the NRC Staff in the Specisl
Inspection Team (SIT) Inspection Report, not upon statements
made by TU Electric. sxutlorll, the second ctatement gquoted
by the Petitioners on pages 5-6 of their petition was also
based largely on the SIT Inspection Report; it also
referenced TU Electric prcpared testimony for the
proposition that each pipe support design group had ites own
scope of ssponsibility (which clearly was correct).
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2) “ll_l.Bllxiﬂkllx_LllL&l&l1_¢_¢.¢—ﬂlllﬂn_ﬂhlﬂﬂll.lll
AURJECL L0 review Ly Lhe responsible deslgn

(Tr. 4570<71)." G&ge Afficavit of John
C. Finneran, Jr. regarding Stabllity of Pipe Supports
and Piping Svstemy, dated June 17, 1984 at p. 14
(emphasis added [by the Petitioners)).

3) + « + three orgenizations (NPSI, ITT-Grinnell, and PSE)
had "separste and distinct roofcnoxbtltttoo for the
design of pipe supports” and all denign changes are
“returned to the originel designer for correction and
rechecking . . “ Sga Affidavit of D.N. Chapman, J.C.
Finneran, Jr., D.E. Povers, R.P. Deubler, Jr., and A.T.
Perker regarding Quality Assurance Program for Design
of Piping and Pipe Supports for Comanche Peak Steam
Electric Station, stated [eic) July 3, 1984, et pp. 13,
36,

The Petitioners allege that these atatemants are false because
Pipe support design packages were transferred from one design
group to another group for certification. a8/

Petiticners’ allegation is misplaced. The transfer of
des.ign packages was explicitly authorized by 10 CFR Part 50,
Appendix B, Criterion III and ANSI N4$.2.1i-1994. 1In perticular,
Appendix B states that:

(d]esign changes, including field changes, shall be

subject to design control messures commensurate with
those applied to the original design and be approved b

the organitation that performed the oeriginal dolxzn
Qrganization. [Emphasis Added)

Similarly, ANSI N45.2.11-1974 10/ states that:

[w)here an organization which originally was
responsible for approving a particular design document

23/ Petition, p. 9.

40/ For construction, TU Electric has been committed to Draft 2,
Rev. 2 of ANSI N45.2.11 (May 1973), which contains an
identical statement,



is no longer responsible, the plant owner shall
designate the nev responsitle organization .

in addition, the stetements cited by Petitioners track
very closely the language tnat is contained in the design convtrol
Frocedures then in existence. For example:

© The CPSES Quality Assurence Plan, Section 3.0.2, s ated
that “[c)hanges to design specifications or documents
are revieved and approved hy the same individual or
§roup responsible for original review and approval.”

© The CPSES Quality Assurance Plan, Section 3.0.3, stat.d
that "(c)hanges to the design are documented, revieved,
and approved by the original designers commensurate
vith the controls applied to the original Cesign.”

© Procedure CP-EP-4.6, "Field Design Change Control,*
Rev. B, Section 3.2.2, stated that "[f)ield originated
design chanqes /deviations shell be approved by the
original designer's designated site representative

© Procedure CP-EIl«4.5«4, "Technicel Services Engineering

instruction for Pipe Hanger D'oign Reviev and
Certification,” Rev. 4, Section 3.1,1, stated that
“[8)ite generated design changes to vendor supplied
pipe supports shall be revieved for structurs)
acceptability and compliance with applicable code
requirements . . . by representatives of the criginal
design organizations in accordance with their
respective engineering programs.”

Thus, the language gquoted by Petiticners is consistent with

Appendix B, ANSI N45.2.11 and the design control procedures used

at CPSES.

Petitioners have selectively quoted from the transcript
and affidavits. For example, the first statement quoted by
Petitioners employs ellipses to omit 42 pages of transcript, and
the third statement quoted by Petitioners omits 23 pages of the

Cited affidavit. More importantly, the Petitioners have
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selectively excised statements from their quotat.ons which are
inconsistent with their argument. For example, with respect to
their third statement quoted above, the Petitioners imply that 7TV
Electric did not inform the ASLB that design responsibility for
pipe supports was transferred from one group te¢ ancther,

Hovever, TU Electric did discuss in general how rasponsibilities

for pipe supports had evolved over time. That discussion
occurred on the very page cited by the Petitioners (1.e., page 13
©f the affidavit in question). Furthermore, during the hearings,
TU Electric explicitly stated that "[t]here were changes in
scope, in some of the work.” Tr. $048. al/

Petiticners have also lifted TU Electric's statements
out of their context. The Petitioners cite passages (n TU
Electric's testimony and affidavits which stated that the review
and certification of field changes would be performed by the
"original design organization.” Petitioners argue that the use
of the term "original design organization” is inconsistent with
the fact that design responsibility for the entire support was on
occasion transferred from one design group to another, Howvever,
the subject and purpose of the testimony was to clarify that

fleld design changes vere always approved by the design

dl/ The Petitioners also sesert that page 36 of the affidavit in
queetion states that ' -1l design changes are ‘returned to
the crigiral designer for correction and rechecking. . .'"
In actuality, this portion of the affidavit vas not
referring to review of field design changes. Instead, as is
clearly stated on pages 3% and 36 of the effidavit, the
Etatements in question pertained to design verification of
“initial support denign.”



crganization responsible for the entire design. There was no
statement or indication that design responsibllity had not been
or wvas forever prohibited from being transferred from one design
group to another. 1In fact, other passages in TU Electric’'s
testirony before the ASLB stated that the review and
certification would be performed by the "responsible design
erganizeation.” J2/ For example, at pages 4957 to 4958 of the

transcript of the CPSES OL proceeding, the TU Electric vitness

testified as follows:

JUDGE McCOLLOM: Did the field engineers decide
vhat the change vas going to be?

WITNESS FINNERAN: Yes, they do.

JUDGEL MILLER: They did. We're talking sbout a
specific area now,

WITNESS FINNERAN:  Yeah.
JUDGE MILLER: Okay.

JUDGE McCOLLOM: All right, and yet they are
not responsible for determining whether it‘'s stable or

not?

WITNESS FINNERAN: No. They just document what
they have done, and that documentation will ge on to
the responsible design organization for the suppore,

42/ Applicarts’' Exhibit 142, pp. 34-3%5; 7r. 4954, 4957.%8;
4. idav:y of John C. Finneran, Jr., Roqcrdtn; Stabllity of
¢ Sucpoerts and Piping Systems (June 17, 1984) gp. 14, 2);
ifavit of D.N. Chapman, J.C. Finneran, Jr., D.E. Povers,
+ Deubler, R.E. Ballard, Jr., and A.T. Parker Regarding
“s8lity Assurance Program for Dosiyn of Piping and P{
supports for Comanciie Peak Steam Electric Station (Juf; 3,

1584), p. 51. Additionally, in other cares, TU Electric
stated that the review of field changes would be performed
by the “proper design organization.” Tr. S184, 5185-86.
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and they will reviev what the fleld engineers have

done.

JUDGE A=COLLOM: The responsible design
organization is the one that designed the original cne’

WITNESS FINNERAN: Yes. In the zaztxculcr case
of the support I'm alluding to in March, I think the
original design organization vas ITT.

I think there's some confusion s to how the fieid
§roup operates. They have no design responsibility.

All they do is interface with the craft and pake
charges, document those changes; and thet change will
then be reviewed by the responsible design
organization.

If the responsible design organization decides
that the change that the field made is not appropriate,
then we will modify the SUppoOrt in accordance with
their request,

The subject raised by the Petitioners (transfer of design

Fespcnsibility) was not aven at issue &t the time the statements

were made,

The quotations cited by the Petitioners vere made in
response to questions related to the "iterutive design process.”
The iterative design pProcess wvas a vajor factor associated with
the Walsh/Doyle issues (9 the CPSES OL proceeding. One of the
concerns involving the {terative design process dealt with
wvhether changes suthorized by field engineering (which did not
have design responsibility) were subject to revievw and
certification by a responsible design organization to ensure that
any deficiencies introduced by the field changes would be
identified and corrected.

The NRC established a Special Inspection Team ($IT) to
investigate the Walsh/Doyle issues, including the issues related

to the (terative design process. The SIT concluded that each of



the alleged design deficiencies identified by Walsh/Doyle
pertained to designs that had not yet completed the iterative
design process. The SIT also concluded thet TU Electric had
Sppropriate procedures governing the iterative design process,
end that these procedures would ensure correction of the
fdentified deficlencies. 1In particular, the NRC Staff found that
field changes authorized by fleld engineers wvere subject to
reviev by the “responsible pipe support design group”™ to ensure
that the stresses on the supports would be acceptable. 11/

The NRC Staff offered the SIT inspection report into evidence in
the CPSES OL proceeding to address this issue before the ASLBE.
Similarly, TU Electric presented testimony and affidavits on this
issue in the CPSES OL proceeding. Each of the quotetions cited
by Petitioners vas made in the con*ext of a discussion of the
iterative design proces:. In particular, the quotations
addressed vhether field changes authorized by field engineering
vould be subject to review and approve. by a responsible pipe

support design group.
It was in this context that TU Electric witnesses

sometimes stated that changes authorized by field snginsers wvere
subject to reviev and certification by the original design
organization. These statements paraphrased the languase in
Appendix B, ANSI N45.2.11, and the CPSES design control

procedures. Additionally, these statements accurately reflected

41/ NRC Staff Exhibit 207, pp. 13-16.
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that design groups (and not fleld enginears) were utilited for
certification of pipe supports et CPEES. TU Eleciric witnesses
were never ashed to discuss matters related to the transfer of
design responsibility of individual Supports, and never claired
that transfers of design responsibility had not occurred.
Furthermore, transfer of responsibility for individual pipe
SUpports was not at issue before the ASLE, and there was no
reason to discuss particular instances of such transfers since
the ASLE was sdmittedly avare that the scope of responsibility of
the three design groups had changed over time.

Therefore, TU Electric’'s statements were entirely
Appropriate and directed to the issue in question before the
ASLE. The t* -“sfer of design responsibility from one group to
ancther was not the issue, or material to the issue, being
decided by the ASLB. Thus, a.legations that TU Electric made

"ma srial false statements” are clearly in error.

4. CONCLUSIONS

During the last eight years, the Petitioners, their
clients (including Mr. Hasan), and others have raised allegations
regarding the transfer of pipe SUpport design packages among
design organizations and the use of different design criteria or
approaches. These allegations have repeatedly been determined to
have no safety significance.

Having failed to prevail on behalf of Mr. Hasan in

other forums, the Petitioners now SPpear to re taking a new



tactic by raising allegaticrns that TU E.ectric has committed
rater.al false statements. These aliegations are nothing more

‘AN & retash of old aliegations in a nev form. The TU Electric
statements cited by the Petiticners accurately reflected that
field changes vere revieved by design groups. Furthermore, vhe
Petitioners have misinterpreted and mischaracterized these
ftatements, have sele | tly quoted from the testimony and
affidavits of TU Elec*~ ., and have taken statements out of
context. In short, the statements do not say what the

Patitioners purport that they state.
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