UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

Before the Office of Nuclear Reactor Regulation
In the Matter of )
) Docket Nos. 50-440
THE CLEVELAND ELECTRIC ) 50-346
ILLUMINATING COMPANY )
) (City of Cleveland's 2.206 Petition
(Perry Nuclear Power Plant, Unit 1, and ) to enforce antitrust conditions)
Davis-Besse Nuclear Power Station, Unit 1)

THE CLEVELAND ELECTRIC ILLUMINATING COMPANY'S
RESPONSE TO CITY OF CLEVELAND's 2.206 PETITION

L. Introduction

The Cleveland Electric Hluminating Company ("CEI" or "Licensee") hereby responds to the
"Petition of the City of Cleveland, Ohio for Expedited Issuance of Notice of Violation, Enforcement
of License Conditions, and Imposition of Appropriate Fines" (Jan. 23, 1996) (hereinafter "Petition").
As requested by the NRC's letter of April 12, 1996, this response addresses each of the four
allegations raised by the Petition. These allegations should be dismissed not only because they lack

merit but also because they relate to matters currently under FERC consideration.

The City of Cleveland's petition is asking the Nuclear Regulatory Commission to take
enforcement action against CEI because of several controversial disputes that FERC is currently
considering in a number of pending proceedings that have been initiated either by CEl or the City of
Cleveland. With respect to every allegation, whether or not there has been a violation of CEI's

license conditions depends on the substantive resolution of those disputes being adjudicated by
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FERC. In essence, the City of Cleveland seeks to circumvent these FERC proceedings through NRC

intercession. This would usurp FERC's decisional responsibility and expertise.

While the NRC is a competent and professional agency, its primary expertise is not in the
field of antitrust, or in interpretation or application of the Federal Power Act and Energy Policy Act
of 1992 ("EPAct") amending the Federal Power Act. The issues raised by the Petition involve not
only complex factual issues but interpretation and application of the Federal Power Act and EPAct
amendments. Clearly, FERC should be permitted to apply its expertise and make its regulatory
determinations before the NRC decides whether an additional enforcement proceeding should be
initiated.

Il. The Antitrust Conditions Must Be Interpreted and Implemented In a

Manner Consistent with the Federal Power Act, the Energy Policy Act of
1992, and FERC-approved Rates, Charges and Practices

One of the major defects in the City of Cleveland's petition is that, in urging the NRC to act
in advance of FERC rulings, the petition ignores the relationship of the antitrust conditions not only
to proper interpretation and application of the Federal Power Act and EPAct, but also to the rates,
charges and practices approved by FERC and other regulatory agencies. In this regard, CEI's
licenses state:

The above [antitrust] conditions are to be implemented in a manner consistent with

the provisions of the Federal Power Act and all rates, charges and practices in

connection therewith are to be subject to the approval of regulatory agencies having

jurisdiction over them.

License No. NPF-3,§ E(10); License No. NPF-58, App. C, § A(11) (emphasis added).



This relationship is fundamental. The antitrust conditions in NRC licenses are not interpreted
and enforced in isolation, but require consideration of the requirements of the Federal Power Act
(and EPAct's amendments to the Federal Power Act), as well as FERC decisions and approvals.
Thus, for example, while CET's license conditions require CEI to wheel power, such wheeling must
be consistent with the Federal Power Act and FERC-approved rates, charges and practices. Where a
particular transaction would be inconsistent with the Federal Power Act or with FERC requirements
(or with other applicable legal requirements), such wheeling is not required by the license conditions.
Therefore, FERC's requirements and rulings may be determinative of a particular dispute.

I, Where Appropriate Implementation of a License Condition Depends on

Interpretation of the Federal Power Act or Energy Policy Act, or on FERC
Approvals, Watchful Deference to FERC is Appropriate

Where appropriate implementation of a license condition depends on interpretation of the
Federal Power Act or EPAct, or on FERC rulings, NRC deference to FERC is clearly appropriate.
FERC is the federal agency directly charged with administering the Federal Power Act, and it has the
primary responsibility and expertise to decide under what terms and conditions wholesale
transactions should be conducted. NRC attempts to decide substantive issues within FERC's
purview could lead to conflicting federal rulings, and in any event would be a duplicative use of

governmental resources.

The NRC has previously recognized the appropriateness of deferral to FERC. In Florida
Power & Light Co. (St. Lucie Plant, Unit No. 2), DD-81-15, 14 N.R.C. 589 (1981), the Director of

Nuclear Reactor Regulation observed that allegations that certain NRC antitrust conditions had been



violated depended on FERC's interpretation of statutory terms used in those conditions. Noting that
the particular issues had been raised by the petitioner and licensee in a pending FERC proceeding,
the Director ruled that FERC should be afforded the opportunity to interpret the statute and its own

regulations "free of any intrusion an advance interpretation on my part might cause." 14 N.R.C. at

590.

Similarly, in Florida Power & Light Company (St. Lucie Nuclear Power Plant, Unit 2), DD-

95-10, 41 N.R.C. 361 (1995), the Director of Nuclear Reactor Regulation employed and endorsed
the concept of "watchful deference” to FERC proceedings and decisions. 41 N.R.C. at 368, citing
City of Holyoke Gas and Electric Department v. SEC, 972 F.2d 358, 363 (D.C. Cir. 1992). In that
case, the Director ruled that a FERC order requiring network transmission service resolved the 2.206
petition before the NRC. The Director noted that there were issues outstanding between the licensee
and petitioner that needed to be resoived before the petitioner could begin taking network
transmission service, but ruled that such issues were "rate-related issues within the jurisdiction of the

FERC, not the NRC." 41 N.R.C. at 368.

CEI urges the Commission to employ the concept of “watchful deference” espoused by both
the NRC and Courts. See City of Holyoke Gas and Electric Department v. SEC, 972 F.2d 358, 363
(D.C. Cir, 1992); Wisconsin Environmental Decade v. SEC, 882 F.2d 523,527 (D.C. Cir. 1989).
Such deference is not an abdication of responsibility, but rather a practical recognition that wasteful

duplicative proceedings are not necessary when another agency is addressing a matter. City of



Holyoke, 972 F.2d at 363. Where that agency has primary jurisdiction and expertise, this policy of
"watchful deference" is particularly compelling.

IV. Al of the Allegations Raised by the Petition Are Issues Requiring FERC

Resolution

In its Petition, the City of Cleveland makes four main allegations: (1) that CEI has violated
Antitrust Condition No. 3 by refusing to provide firm wheeling service to the City's municipal electric
system, Cleveland Public Power ("CPP"); (2) that CEI has violated Antitrust Condition Nos. 6 and
11 by entering into a contract to provide Toledo Edison Company with emergency power on a
preferential basis; (3) that CEI violated Antitrust Condition No. 2 by failing to offer the City a fourth
"interconnection [point] upon reasonable terms and conditions"; and (4) that CEI violated Antitrust
Condition No. 2 by unreasonably burdening use of the existing interconnections through unilateral

imposition of a $75.00/kW-month deviation charge. Petition at 12.

A. The Provision of Wheeling Services

At the outset, the NRC should note that CEI has regularly and consistently offered firm
wheeling services to CPP since 1978, under terms and conditions determined to be reasonable in
FERC filed transmission tariff, CEI FERC Electric Tariff, First Revised Volume No.1. In this
regard, CPP’s peak transfers over the CEI/CPP interconnection in 1994 were approximately 204
MW (190 of which were wheeled under the transmission tariff), approximately 218 MW in 1995
(192 wheeled), and CPP has reserved 252 MW of firm transmission service for 1996. Further, CPP
has requested and received short-term non-firm power sales and emergency transactions, under a

FERC filed Interconnection Agreement between CEI and CPP designated as CEI Rate Schedule



FERC No. 12. From 1993 to 1995, CPP requested and received a greater share of its service as firm

under the transmission tariff. Affidavit of Szwed, 1 4, 35.

In February 1996, CEI and Toledo Edison jointly filed open-access, non-discriminatory
transmission tariffs. The filed tariffs would (a) expand the availability of point-to-point transmission
over the CEI and Toledo Edison electric systems, (b) provide netv. _rk transmission service under
which power may be transmitted between and among multiple receipt points and multiple wholesale
delivery points, and (c) enable entities to reserve transmission service over the combined Centerior
transmission system for a system-wide rate. Moreover, the tariffs establish a basis under which rates,
terms and conditions applicable to third party users of Centerior’s transmission system will be
comparable to Centerior’s own uses of its transmission system for wholesale power transactions.
Further, CEI and Toledo Edison will make the mandatory compliance filing providing non-
discriminatory open access transmission service as required by the FERC final order on the open-

access NOPR in Rule 888 issued April 24, 1996.

In contrast, the City of Cleveland's allegation that CFI has violated Antitrust Condition No. 3
relates to one disputed transaction -- CEI's r=fusal to wheel 40 MW from Ohio Power Company.
Petition at 13-14. However on the date that CEI informed CPP that it would not agree to provide
transmission service associated with the proposed transaction, it sought a ruling from FERC that the
proposed transaction is the functional equivalent of retail wheeling not required under Sections 211
and 212 of the Federal Power Act. Affidavit of Wack, § 9. As discussed in the affidavit of John P.

Wack, CEI believes that this request in effect seeks retail wheeling between Ohio Power and one of



CEI's customers, the Medical Center Company, in CEI's service territory. As such, CEI has
challenged the proposed transaction as a "sham wholesale transaction” prohibited by Section 212 of

the Federal Power Act, and is awaiting FERC's ruling on this matter.

CEl's basis for challenging the requested wheeling of power from Chio Power to the Medical
Center is based on several facts. First, CEl understands that the proposed transaction is based on an
oral agreement which was reached (probably in the spring of 1995) during face-to-face negotiations
between Ohio Power (as power supplier) and Medical Center (the retail load). Second, the
subsequent written contract between CPP and Medica! Center reflects a direct pass-through of CPP
payments to Ohio Power. Specifically, Medical Center agrees to pay a charge to CPP “based upon a
fixed AEP [American Electric Power, Ohio Power’s parent corporation] demand charge of $6.50 per
kilowatt month, AEP’s actual energy and emission charges ... plus an actual cost incurred by [CPP]
for transmission and taxes of any kind, however measured, paid directly or indirectly by [CPP).”
Thus, CPP is simply acting as a strawman to facilitate the retail wheeling of power from Ohio Power

to Medical Center.

This sham transaction is not the sort of wheeling which CEI is required to undertake under
the Federal Power Act, because it violates the EPAct amendments to the Sections 211 and 212 of the
Federal Power Act. While Section 211 vests the Commission with “Certain (wholesale) Whe=ling
Authority” (in order to promote competition in the supply of electric energy at wholesale level),
Section 212(g), which is entitled “Prohibition on Orders Inconsistent with Retail Marketing Areas,”

provides that no order may be issued under Section 211 which is inconsistent with a state law which



governs the retail marketers of electric utilities." Section 212(h), “Prohibition on Mandatory Retail
Wheeling and Sham Wholesale Transactions,” further proscribes the issuance of a mandatory retail
wheeling order, i.¢. an order that would impose a condition on, or require, any transmitting utility to
engage in “the transmission of electric energy: (1) directly to an ultimate consumer . . .” or (2) “to, or
for the benefit of, an entity if such electric energy would be sold by such entity directly to an ultimate
consumer, unless ..."” such wholesale entity is one of several expressly permissible types (including a
municipal electric system) and such permissible wholesale entity was already providing service to the
uitimate consumer when the EPAct was enacted and would use transmission or distribution facilities

that it owns or controls to make deliveries to the ultimate consumer.

Here, the transaction between Ohio Power and CPP and the transaction between CPP and
Medical Center are two halves of the same transaction. The contemplated purchase of capacity by
Medical Center, in reality, would be a purchase from Ohio Power, and the service contemplated to
be provided by CPP, in 2ffect, would be retail wheeling. Likewise, the wheeling services that CEl
had been requested to provide with respect to the proposed transaction is tantamount to the
wheeling of electric energy directly to an “ultimate consumer,” i.e. Medical Center. Thus, the
agreements between Medical Center, CPP and Ohio Power are “‘shams,"” transparently designed to

conceal the Ohio Power/Medical Center oral agreement and to circumvent the prohibition in FPA

1 CEl also filed with the PUCO a complaint alleging that the proposed transaction between Ohio Power,
Medical Center and CPP violated the Ohio Certified Territory Act, but the complaint was dismissed on jurisdictional
grounds. CEI has appealed the dismissal 10 the Ohio Supreme Court. Affidavit of Fullem, ¥ 16, fn. 4.
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Section 212(g) and Section 212(h) against retail wheeling that would occur if and when CEI

transmits the energy contemplated to be sold in the proposed transaction.’

The proposed transaction is not the sort of wheeling that CEI is required to undertake under
its NRC license conditions, for several reasons. First, as a sham transaction effectively involving
wheeling from Ohio Power to Medical Center, the transaction does not fall within the ambit of the
license conditions, because those conditions do not require retail wheeling. The NRC's antitrust
conditions require CEI to wheel power to a requesting "entity” explicitly defined by the conditions as
an electric generation or distribution system. License No. NPF-3, § E (Definitions); License No.
NPF-58, App. C,{ A (Definitions). This condition does not require wheeling to a customer.
Further, the purpose of the license condition is to allow competitive entities to develop "bulk power
services options.” License No. NPF-3, { E(3) note **; License No. NPF-5&, App. C, § A(3) note

** Retail wheeling is clearly unrelated to this purpose for the NRC antitrust conditions.’

’ CEI has not opposed CPP's and Ohio Power's requests for expedition of the FERC proceedings. In fact, CEl

filed its petition weli in advance of the date that the proposed transaction can commence (assuming they are lawful)
solely 1o resolve, as soon as possible, the key legal issue whether the transaction constitutes a sham.

3

That the wheeling provision is intended to apply to wholesale transactions is also demonsirated by paragraph
11 of the provisions, stating: "These conditions are intended as minimum conditions and do not preclude Applicants
from offering additional wholgsale power or coordination services to entities within or without the CCCT." Further, in
the NRC proceeding in which the antitrust conditions were formulated, wheeling was defined as the transfer by direct
lransnu\snon or dtsplacemcnl eler.me power tmm_qm__m.dnmm; over the facilities of an intermediate facility.

( : nating Co, (Davis-Besse Nuclear Power Station, Units 1, 2, and 3;
Perry lecw Power Plam Umus 1 and 2) ALAB- 560 10 N.R.C. 265, 275 n. 24 (1979). This definition also shows
that the antitrust conditions were intended to refer to wholesale wheeling.
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Second, the proposed transaction is not required by the license conditions because it is
inconsistent with the Federal Power Act and with rates, charges and practices approved by FERC.
If, as CEl maintains, the proposed transaction is a sham and in fact retail wheeling to a customer in

CET's service territory, CEI is not required to wheel such power either under its FERC-approved

tariffs or under the Federal Power Act.

The City argues that the NRC should nct stay its hand because FERC may resolve CPP's
complaint based on CEI's tariff, and not address CEI's obligation under the NRC license conditions.
Petition at 19. This argument simply ignores the relationship between FERC's approvals and the
antitrust conditions. If FERC rules that CEI in not obligated to wheel the power under FERC-
approved tariffs and the Federal Power Act, there is no violation of the NRC antitrust conditions.
Since FERC's ruling on this matter will be determinative, staying its hand until FERC has completed

its proceeding is exactly what the NRC should do.

The City also attempts to suggest that CEI's refusal to wheel power is part of a larger pattern
of conduct, but it is clear on the face of the City's pleadings that this claim is specious. The City first

refers to a 1995 occurrence where CEI provided certain transmission services on a non-firm basis.

' The City also remarks on CEI's position that FERC should not enforce NRC antitrust conditions. Petition at

19. All this signifies is that the antitrust conditions do not impose independent obligations on CEI, but instead require
CEl 10 wheel power consistent with the FPA and subject to the rates, chaiges and practices approved by FERC. Thus,
FERC's responsibility is to determine whether a proposed transaction is required or permissible under the Federal
Power Act and to approve the rates, charges and practices that apply. NRC's responsibility is to take enforcement
action if and when it is determined that CEI is refusing to wheel power in a manner consistent with the FPA and
FERC rulings.
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The City conveniently omits most of the relevant facts, glosses over the dismissal of a lawsuit related

to this transaction, and makes no mention whatsoever of FERC's review of the matter,

As discussed in the Affidavit of Stanley F. Szwed, § 20-26, on May 11, 1995, the City
requested 62 MW of additional firm transmission service under the tariff on file with the FERC to
start June 1, 1995, The total request for 187 MW total of firm transmission service greatly exceeded
the 72 MW which had been reserved by the City in June of 1994, CEI promptly evaluated the City's
request for additional firm transmission service under the tariff pursuant to an established planning
criteria contained in CEI's annual transmission planning and evaluation report (FERC Form 715) on
file with the FERC. Upon careful study of the request and the foreseen conditions, CEI offered to
provide 25 MW of the requested 62 MW as firm service (for a total of 150 MW firm) and the
remaining 37 MW on a non-firm basis. This denial of firm transmission service for the 37 MW
increment of power was for only approximately five weeks, due to CEI's operational considerations
until its Ashtabula No. 5 unit returned to service, and was conditioned upon CPP’s ability to meet its
own reactive needs.” More specifically, CEI stated that it anticipated that firm service could be
provided starting July 5, 1995, and determined that CPP had enough internal generation in reserve to
make up any potential loss of the offered non-firm 37 MW of transmission service in the interim.

Further, CEI advised the City that the additional power needs could be scheduled under the

. On July 11, 1994, CEI filed a complaint before the FERC in Docket No. EL94-75-000 pursuant to the
CEI/CPP Interconnection Agreement and pursuant io Federal Power Commission Opinion No. 644, CEI's complaint
sought to require CPP to install facilities to supply all of the reactive power requirements imposed by CPP on CEI's
system, and other related actions. Pursuant to a July 14, 1995 FERC order, CPP was directed to install facilities
necessary to meet its own reactive needs. CEl v, City of Cleveland, 72 FERC 1 61,040, at p. 61,255-61,256.
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interconnection agreement on file with the FERC between CEI and CPP, and in fact all of the

requested transmission, including the transmission of the 37 MW on a non-firm basis, was provided.

The City of Cleveland refers to one additional occurrence in 1994, where CEI interrupted
transmission service to CPP for 1 1/2 hours because of system constraints. The City asserts that this
interruption was unnecessary or the result of poor planning. Petition at 17-18. However, as the
City's own petition indicates, this complaint has been considered and rejected by FERC. CEIl v, City

of Cleveland, 72 FERC § 61,040, at p. 61,260-61,261 (1995).

B. Provision of Emergency Power

The City alleges that CEI has violated Antitrust Condition No. 6 by assigning the highest
priority to the provision of short-term and emergency power to The Toledo Edison Company
("Toledo Edison"). Petition at 20-21. Condition 6 states,

Applicants shall sell emergency power to requesting entities in the CCCT upon terms

and conditions no less favorable than those Applicants make available : (1) to each

other either pursuant to the CAPCO agreements or pursuant to bilateral contract; or

(2) to non-Applicant entities outside the CCCT.

License No. NPF-3, § E(6); License No. NPF-58, App. C, § A(6).

CEI has on file with the FERC a schedule by which CPP can purchase emergency and short
term power pursuant to the CEI/CPP Interconnection Agreement. In fact, CPP has purchased
emergency and short term power from CEI and Toledo Edison from time to time. In 1995, alone,
CPP requested and received emergency power from CEI on one or more occasions for 24 days. CEI

has and will continue to sell emergency power to CPP on an as-needed basis and has never refused to

12



provide emergency service when it had it available on its system. CEI cannot recall a single instance
where CPP has requested emergency service from it and CEI or Toledo Edison were unable to
provide such service to CPP, and CEI has procured emergency power in order to provide it to the
City. Nor is CEIl aware of any instance where short-term or emergency power was provided to CPP
under terms or conditions less favorable than those available to other utilities outside the Centerior

system for a comparable transaction. Therefore, CEI believes that it has honored both the letter and

spirit of Condition No. 6.

The City does not dispute that CEI has provided CPP with emergency power and has done so
under fair and reasonable terms and conditions. Instead, it predicates its challenge entirely on a
provision in the 1987 Centerior Dispatch Operating Agreement, which states:

The operating companies will assign a highest priority to provide each other power.

An operating company will terminate an existing emergency supply to an outside

utility in order to honor requests for emergency power from an operating company.

Operating companies will assign the highest priority to provide each other short-term

power. In particular, an operating company will terminate short term sales to other

utilities before terminating such sales to the other operating company.

Although this provision has never been exercised in a manner to harm or discriminate against it, the

City claims that this provision is a "blatant violation of License Condition No. 6."

Centerior does not believe that the antitrust condition was intended to prohibit Centerior's
internal dispatching agreement and that a contrary interpretation would conflict with SEC
requirements. In this regard, when their antitrust conditions were formulated, CEI and Toledo
Edison were unaffiliated. Consequently, the antitrust conditions did not contemplate or address the

interchange that might be appropriate if the common shares of two CAPCO utilities were later
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acquired by a single holding company. The conditions simply indicated that each of the licensees
would sell emergency and short-term power on terms no less favorable than those available to the

other unaffiliated CAPCO companies.

This situation changed in April 1986 when the Securities and Exchange Commission (SEC)
issued an order approving Centerior’s acquisition of CEl and Toledo Edison as wholly-owned
subsidiaries. Release No. 35-24073; 70-7149. The SEC noted that CEI and Toledo Edison were
physically interconnected through Ohio Edison Company’s transmission system thereby satisfying the
integrated utility system standard necessary to approve the affiliation. The SEC required that
Centerior file an operating agreement describing the manner in which Centerior will sustain the
development of an integrated utility system. This Centerior Dispatch Operating Agreement was

prepared and executed to satisfy this legal requirement.

As a result of the requirement to maintain an integrated utility system, Centerior now
conducts interchange power transactions and coordinates the economic dispatch of CEl's and Toledo
Edison's generating facilities to minimize generation costs. CEl and Toledo Edison also coordinate
plant outages and thus depend on each other to satisfy power needs of the Centerior system,
including operating margins and emergency requirements. The operation of Toledo Edison and CEI
as an integrated system, and the associated power interchange and economic dispatch, necessarily
require CEI and Toledo Edison to provide power to each other under an internal system. This is not
an act of anticompetitive discrimination but the simple workings of an SEC-required integrated

system.
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The antitrust conditions should not be construed as prohibiting this type of coordinated
internal activity in an integrated utility system, because the City is treated no differently from any
other outside entity. Any other interpretation would result in the antitrust conditions being
implemented in a manner inconsistent with SEC regulation, which is inappropriate under condition
no. 11. Further, interpreting the antitrust conditions in a manner inconsistent with the operation of
an interated utility system is simply unreasonable. It would be absurd if the two affiliated operating
compan es, operating an integrated system contributing to the overall welfare benefit of the
raterayers and shareholders, should be required to provide emergency services to a third party
company and forego assisting each other. Indeed, this would be in violation of common business

sense and fiduciary duties to the sister company,

Accordingly, the antitrust conditions should not be interpreted to prohibit the provisions of
Centerior's Dispatch Operating Agreement. Further, even if the Operating Agreement were viewed
as conflicting with the antitrust agreement, such conflict would not be grounds for enforcement and
sanctions against CEI, particularly since the City has suffered absolutely no injury from the
provisions. At most, Antitrust Condition No. 6 should be amended to make it clear that it does not

prohibit Centerior's internal power exchange and dispatch.

In any event, there is no need for the NRC to resolve this issue at this time. Again, the City
suffered no injury from the challenged provision. Indeed, the City has never been denied short-term

or emergency power. Therefore, at this juncture, the issue is merely academic. Further, Centerior's

15



Dispatch Operating Agreement was filed with SEC and made public in 1987, and it is remarkable

that the City has waited ni..e years to complain of the power-sharing provision.” Finally, CPP has

hrought this issue regarding the violations of Licensing Condition No. 6 before the FERC, and the

NRC may wish to await FERC’s action on this matter to obtain the benefit of FERC's views.

C. The Fourth Interconnection
The City alleges that CEI has violated Antitrust Condition No. 2 by failing to offer a fourth
intercunnection point. Petition at 21. Antitrust Condition No. 2 states:

Applicants, and each of them, shall offer interconnections upon reasonable terms
and conditions at the request ot any other electric entity(ies) in the Combined
CAPCO Company Territories (CTCT), such interconnection to be available (with
due regard for any necessary anc applicable safety procedures) for operation in a
closed-switch synchronous operav .ig mode if requested by the interconnecting
entity(ies). Ownership of transmission lines and switching stations associated with
such iuterconnection shall remain in the hands of the party finding the
interconnection subject, however, to any necessary safety procedures related to
disconnection facilities at the point of power delivery. Such limitations on
ownership shall be the least necessary to achieve reasonable safety practices and
shall not serve to deprive purchasing entities of a means to effect additional power
supply options

License No. NPF-3, 1 E(2); License No. NPF-58, App. C, 1 A(2)

Contrary to the City’s allegation, CEI has complied with the license condition above by
installing and maintaining three prior interconnections sufficient to meet all of the City’s current
needs, and by working toward the installation of the fourth. CEI has not “refused” to install a fourth

interconnection, but instead has expended significant effort to establish reasonable terms for such

The City claims in a footnote that it did not become aware of the agreement until it was submitted to FERC in
1995. Since the City intervened in the SEC proceedings, was copied with the filing and it was publicly filed, this
claim does not appear credible
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intercoinecticn and =nsurs inat the interconnection is compatible with the safety and reliability of

CEI's systera. Further, this entire matter is pending before FERC.

CEI has previously installed three interconnections for the City, and operates these
interconnections pursuant to a FERC-approved CEI/CPP Interconnection Agreement. The total
transfer capacity of these interconnections as specified in the CEI/CPP Interconnection Agreement is
300 MVA and exceeds the City's past peak loads, as well as the 252 megawatts of firm transmission

that the City has reserved for 1996.

During the negotiations resolving the City's objections to the CEl/Toledo Edison affiliation
and other matters, CEI and CPP reached an understanding that CEl would install a fourth
interconnection upon the City's construction of certain transmission lines. During the 1988-1989
negotiation for the third interconnection, the City proposed a fourth interconnection at another
location than Fox substation. In 1993, CPP led CEI to believe that instead of a fourth
interconnection, the City might internally loop their system and relocate their existing west side
interconnection to eliminate the need for the fourth interconnection. CEI has also become
increasingly concerned with the safety and reliability of CPP’s expansion program. CPP’s system
construction and engineering is beiow generally-accepted public utility standards, and as a result,
service to CEI's customers has been interrupted, one CEI employee has been injured, and CEI’s

equipment has been damaged.’

7

CEI has brought suit in the Ohio Court of Common Pleas to require CPP to comply with applicable
engineering and utility industry standards. CEI v, City of Cleveland, et al., No. 265008 (Cuy. Ciy. Ct. Common
Pleas). In a separate lawsuit in which contractors sued the City for nonpayment of costs associated with the
construction of the City's distribution system, the City admitted in its answer, counterclaims and third party complaint
17



The City claims that CEI “refused to comply” with its request for a fourth interconnection at
the Fox substation. Petition at 22. This claim is inaccurate. In 1993, CEl initiated negotiations to
amend the CEI/CPP Interconnection Agreement. During one negotiating meeting, the City
requested that CEI proceed with installation of a fourth interconnection at the Fox substation, and
CEI merely responded that it wished to reach agreement on its proposed amendments to the
interconnection agreement before turning to the matter of the fourth interconnection. After this

single exchange, the City filed its FERC complaint.

The City claims, “FERC found that CEI's refusal to provide the fourth interconnection was a
violation of both the Company’s contractual commitments and its Antitrust License conditions.”
Petition at 22 (emphasis in original). This claim, too, is inaccurate. FERC ordered CEI to provide
the fourth interconnection based upon a September 19, 1985 letter from CEI's chief executive to the
mayor of Cleveland (CEI letter), a 1985 contract between CEIl, Toledo Edison and American
Municipal Power-Ohio (AMP-Ohio Agreement), and the license conditions. FERC did not find that
CEI had refused to provide the fourth interconnection. Nor did FERC find that there was any
violation of the Company’s commitments or its antitrust conditions. Rather, FERC found that the
CEI letter, AMP-Ohio agreement, and license conditions “support an order to provide a fourth

interconnection” and directed CEI 1o file those documents with the FERC. 71 FERC ¥ 61,324 at p.

that its system does not meet applicable codes and standards. Guarantee Company of North America, et al. v, City of
Cleveland, et al., No. 1:95CV1936 (ND Ohio).
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62,267 through 62,269. (FERC declined to order the interconnection under Sections 202(b) and 210

of the Federal Power Act. 71 FERC at 62,267 n. 13.)

The City next suggests that CEI is in “defiance of FERC's mandate” (Petition at 23), but only
later in the petition acknowledges that CEl sought and was granted rehearing of FERC’s order
(Petition at 25). CEI sought rehearing for two reasons. First, CEI believes that FERC should not
have ordered the interconnection pursuant to the CEI letter, AMP-Ohio agreement and license
conditions without findings that the interconnection was warranted under Sections 202(b) and 210 of
the Federal Power Act. Second, CEI has indicated that there are a number of essential issues that
need to be decided before the intercennection can be installed. For example, there is currently no
specification of the capacity of the interconnection, the voltage at which it will operate, the facilities
that will be installed by each party, the date on which the interconnection is to be completed,
metering arrangements, the payments to be made by the City to compensate CEI for the
establishment of the interconnection, and modification of existing facilities that may be necessary as a
result of the additional interconnection. There are also significant safety and reliability concerns that

need to be resolved.

Further, CEI did not wait for a FERC ruling on its request for rehearing, but contacted the
City to initiate the necessary evaluation of a fourth interconnection as proposed by the City, CEI
proposed performing this evaluation as part of a related study on the City’s request for transmission
services through 2003, but at the City’s request, agreed to perform a separate study of the fourth

interconnection pursuant to an engineering studies agreement. In January, 1996, CEI provided to

19



the City a “Cost and Capability Analysis of the Proposed Fourth CEI/CPP Interconnection”. The
study incorporates all assumptions provided by CPP, and CPP’s responses to supplemental data
requests. The relevant data and materials used to perform the study were enclosed with the study,
and Centerior instructed CPP on the manner in which to replicate the study using ECAR models and

specific CEl data.

The City claims that the technical issues that CEI has been seeking to resolve are specious
roadblocks. Petition at 23. The importance and necessity of these matters, however, has been put
before FERC. In a response to a November, 1995 motion in which CPP asserted that CEl was not
being responsive to FERC’s order, CEI discussed in detail the unsafe practices by CPP which had
jeopardized the integrity of CEI's electric system and CEI's employees. CEI explained that it was
essential to address these safety violations in any agreement to establish a fourth interconnection
because the greater load and expanding transfer capabilities (expected to result for the establishment
of a fourth point of interconnection between CEI and CPP) will result in an increase in the risks to
the safety and reliability of CEI’s system resulting from the City’s constructions activities that are

unsafe or otherwise contrary to good utility practice

In sum, CEI has taken reasonable steps in response to the City’s 1equest for a fourth
interconnection, and since the matter is before FERC, there is no need for NRC intercession. And.
while the City attempts to distinguish this case from the NRC's deference to a FERC proceeding in

St. Lucie, there is no legitimate distinction. The matter of a fourth interconnection is squarely before

FERC. Moreover, the City’s argument that the NRC should inject itself into this proceeding and
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impose a significant financial penalty on CEI because “FERC lacks authority to impose one” is
baseless. FERC has authority to enforce its orders, including the authority to “s<ue civil penalties of

up to $10,000 per day for violations of its orders pursuant to Sections 316 and 316A of the Federal

Power Act, 16 USC §§ 8250 and 8250-1.

D. Power Flow Control

The City’s last allegation is that a deviation charge under the CEI/CPP Interconnection
Agreement violates Antitrust Condition No. 2, quoted above. The City claims that this charge
violates CPP’s “right under the Antitrust Condition No. 2 to obtain interconnections with CEI ‘upon

reasonable terms and conditions’”, Petition at 31-32.

CEl believes that the City's allegation distorts the meaning of Antitrust Condition No. 2. The
license condition relates to the installation of interconnections upon reasonable terms and conditions,
not incentives that CEI proposed to the FERC to encourage the City to minimize unscheduled power

deliveries from CEI to the City.

The deviation charge is not an anti-competitive term. As testified to by the FERC staff and
found by the Administrative Law Judge, the deviation charge provides the City with an incentive to
operate in a manner which minimizes unscheduled power flow between CEl and the City. Further,
the proposed charge is less than the prior firm power rate schedule approved by FERC, which
obligated the City to pay CEI a total of $83.93/kW-month should a 1kW deviation occur. In fact,

the deviation charge is comparable to the 100 mills/kWh emergency energy rate that the City cites on
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page 33 of its Petition as having been found reasonable by FERC. (100 mills/kWh corresponds to

$72/kW-month.)*

The City's arguments opposing CEI's compensation proposal of one-half of its then-current
month’s fuel charge and the City’s proposal for energy return-in-kind was rejected by the FERC.
e City does not bring to the NRC any arguments different from or more compelling than those

brought before the FERC.

In any event, the reasonableness of the currently proposed positive and negative deviation
charge is before FERC. Evidentiary hearings have been held before an Administrative Law Judge,
who has determined that a $25/kW-month deviation charge should be imposed (still exorbitant,
according to the City”). If FERC adopts this decision, any excess amounts paid by the City will be

refunded with interest in accordance with the FERC’s regulations, 18 CFR § 35.19a.

V. Conclusion

For all of the reasons stated herein, the NRC should deny the City of Cleveland's petition.

" The City is inaccurate in representing that the Company's deviation charge applied to a single unscheduled delivery
of 1,500 kW in one hour of a month would produce a higher payment to CEI than if it assesses a 100 mill/’&kWh rate
for 1500 kWh of emergency energy in each and every hour of the month. The City is comparing hourly rates with
monthly rates. Applying the deviation charge 10 a single unscheduled delivery of 1,500 kW in one hour would
produce a charge of about $156, while assessing a 100 mill/AWh for that same hour wonld produce a charge of over
$150

7 See Petition at 31
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

Before the Office of Nuclear Reactor Regulation
In the Matter of )
) Docket Nos. 52-440
THE CLEVELAND ELECTRIC ) 50-346
ILLUMINATING COMPANY )
) (City of Cleveland's 2.206 Petition
(Perry Nuclear Power Plant, Unit 1, and ) to enfor e antitrust conditions)

Davis-Besse Nuclear Power Station, Unit 1 )

Affidavit of John P. Wack, William T. Beutler, Stanley F. Szwed,
Charles V. Fullem, Gwendolyn K. Luciano and Anthony N, Discenza

County of Cuyahoga )
) SS:
State of Ohio )

1. John P. Wack, William T. Beutler, Stanley F. Szwed, Charles V. Fullem, Gwendolyn K.
Luciano and Anthony N. Discenza, being duly sworn according to law, hereby depose and state

as follows:

2. We are submitting this affidavit in support of Cleveland Electric Illuminating Company's
Response to the City of Cleveland's 2.206 Petition. We have personal knowledge of the matters
set forth in the paragraphs noted below and state that they are true and correct to the best of our

information and belief.



- at

3. This affidavit addresses four principle allegations made by the City of Cleveland: (1) that
CEI has violated Antitrust Condition No. 3 by refusing to provide firm wheeling service to its
municipal electric system, Cleveland Public Power ("CPP"); (2) that CEI has violated Antitrust
Condition Nos. 6 and 11 by entering into a contract to p.ovide Toledo Edison Company with
emergency power on a preferential basis; (3) that CEI violated Antitrust Condition No. 2 by
failing to offer the City a fourth "interconnection [point] upon reasonable terms and conditions;
and (4) that CEI violated Antitrust Condition No. 2 by unreasonably burdening use of the
existing interconnections through unilateral imposition of a $75.00/kW-month deviation charge.

Petition at 12. Each of these allegations is addressed in turn below.

I. Wheeling
4. CEI presently provides the City with firm transmission service under its FERC Electric
Tariff, First Revised Volume No. 1. Ir 1993, 60% of the deliveries that CEl provided to the City
were under the transmission tariff. This figure increased to 68% in 1994 and 93% in 1995. The
remainder of the service provided by CEI to the City was short-term non-firm power sales and

emergency transactions,

5. In addition, on May 25, 1995, CEI and Toledo Edison jointly filed cpen-access non-
discriminatory transmission tariffs. The CEI transmission tariff included an open-access point-to-
point transmission tariff which provides firm and non-firm transmission service for all eligible
entities, including the City of Cleveland. On December 20, 1995, the FERC directed CEI to

revise its tariffs and file additional information in support of its revised tariffs. On February 29,



1996, CEI filed revised open access tariffs for point-to-point transmission service and for
network integration service that are to be implemented by Centerior Electric Company
(Centerior), the surviving electric utility upon the merger of CEI and Toledo Edison, and service

agreements for service to be rendered under the point-to-point transmission service to the City.

6. The CEI open-access tariff complies in all material respects with the pro forma point-to-
point tariffs set forth by the FERC and the Notice of Proposed Rulemaking in Docket Nos.
RMY5-8-000 and RM94-7-001 Promoting Wholesale Competition Through Open-Access Non-
Discriminatory Transmission Services by Public Utilities. FERC States and Regulations,

11 35,514 (1995). Furthermore, the proposed rates for CEI transmission services are conforming
rates in accordance the Commission's Policy Statement established in its Inquiry Concerning the
Commission’s Pricing Policy for Transmission Services Provided by Public Utilities under the

Federal Power Act, FERC Regulations Preamble, 9 31,005 (1994).

7. The filed tariffs would (a) expand the availability of point-to-point transmission over the
CEl and Toledo Edison electric systems, (b) provide network transmission service under which
power may be transmitted between and among multiple receipt points and multiple wholesale
delivery points, and (c) enable entities desiring to do so to reserve transmission service over the
combined Centerior transmission system for a system-wide rate. Moreover, the tariffs establish a
basis under which rates, terms and conditions applicable to third party users of Centerior's
transmission system will be comparable to Centerior's own uses of its transmission system for

wholesale power transactions,



8. On April 24, 1996, the FERC issued its Final Order on the Open-Access NOPR in Rule No.
88¥. The Final Order also contains a single pro forma tariff describing the minimum terms and
conditions of service to provide non-discriminatory open access transmission service. CEI and
Toledo Edison will make the mandatory compliance filing providing such non-discriminatory

Open access transmission service.

A. The Ohio Power - Medical Center Transaction
9. The City of Cleveland alleges that CEI has violated antitrust conditions in the NRC licenses
for the Davis-Besse Nuclear Power Station and the Perry Nuclear Power Plant by refusing a
request by Cleveland Public Power (CPP) for wheeling of 40 MW from Ohio Power Company.
Petition at 13-14. As discussed below, CEI believes that this request in effect seeks retail
wheeling between Ohio Power and one of CEI's customers, the Medical Center Company, in
CEI's service territory. As such, Centerior has challenged it as a "sham wholesale transaction”

prohibited by the Federal Power Act, and is awaiting FERC's ruling.

10.  Medical Center is a non-profit corporation owned and controlled by nine institutions’
located within CEI's service territory. CEI has provided retail service to Medical Center for
approximately 60 years. Currently, Medical Center purchases power from CEI pursuant to an

agreement approved by the Public Utilities Commission of Ohio (PUCO). Medical Center

" The institutions owning Medical Center are: University Hospitals of Cleveland, Case Western Reserve University ' he Cleveland
Museum of Art, the Church of the Covenant, the Musical Arts Association, the Cleveland Botanical Garden, the Cleveland
Hearing und Speech Center, the Cleveland Medical Library ~ssociation, and the Cleveland Institute of Art.
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constitutes approximately a 50 MW retail load on the CEI system. Ohio Power is owned by

American Electric Power Company, an electric utility holding company.®

1. Medical Center has informed CEI that Medical Center will terminate services from CEI
effective September 1, 1996. Commencing September 1, 1996, Ohio Power will supply CPP
with approximately 50 MW of power energy, which will be passed directly through to Medical
Center. As described below, the monthly charges that Medical Center will owe CPP are directly
tied to the cost of the power and energy that Ohio Power {and/or the AEP system as ¢ whole)

will supply to serve the Medical Center loads.

12, Because Ohio Power and Medical Center are not directly connected, and because Medical
Center lies well inside CEl's certified service territory under Ohio law, Ohio Power needs CEI to
transmit the power and energy from CEI's interface with Ohio Power to delivery points within

the City of Cleveland. Because CEI is not required to engage in retail wheelin®  ader the
Federal Power Act, Ohio Power and the Medical Center have entered into contracts with CPP in
order to characterize the sale as a wholesale transaction. As a result, on August 11, 1995, CPP
requested 40 MW of transmission service from “CEl's existing interconnection with Ohio Power”

to begin September 1, 1996." A copy of CPP's letter requesting the transmission service, which

* AEP has four other generating subsidiacies: Appalachian Power Company, Columbus Southern Power Company, Indiana-
Michigan Power Company, and Kentucky Power Company.

' CPP made its request for this service pursuant (o the terms of CEI's currently-effective FERC Electric Tariff, First Revised
Volume No. |, which provides firm point-to-point transmission service.
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includes service not associated with the proposed transaction and agreed to be supplied, is

attached as Attachment A.

13, CEl believes that the proposed transaction is based upon an oral agreement which was
reached (probably in the spring of 1995) during face-to-face negotiations between Ohio Power
(as power supplier) and Medical Center (the retail load). On behalf of CPP, an official of the
City of Cleveland subsequently stated in a private letter or memorandum that “we are given to
understand that (AEP) was Medical Center's preferred source” (Attachment B). Furthermore, an
officer of CEI was informed by Medical Center that CEI's “true competitor” was Ohio Power,

and not CPP.

14, To implement the oral agreement, Ohio Power, Medical Center and CPP entered into twe
separate contracts: (1) On July 31, 1995, Ohio Power entered into a “Power Supply Contract”
with CPP, which Ohio Power filed with the FERC in Docket No. ER96-501-000 (Attachment
C): and (2) Earlier in the year, Medical Center and CPP entered into an Electric Power Service
Agreement (Attachment D). Consistent with the true nature of the proposed transaction, this
agreement provides that Medical Center charges would reflect a direct pass-through of CPP
payments to Ohio Power. Specifically, Medical Center agrees to pay a charge to CPP “based
upon a fixed AEP demand charge of $6.50 per kilowatt month, AEP's actual energy and
emission charges (the current estimates of which are shown in Exhibit B thereto), plus an actual
cost incurred by [CPP] for transmission and taxes of any kind, however measured, paid directly

or indirectly by [CPP].”



15. By letter dated November 2, 1995 (Attachment E), CEl informed CPP that CEI would not
agree to provide transmission services associated with the Proposed Transaction (although CEI

agreed to provide all other transmission service requested included in CPP's August 11, 1995

request).

16.  Also on November 2, 1995, CEI filed with the FERC a Petition for Declaratory Order that
CEl is not required to transmit power and energy generated by Ohio Power to retail loads that
are currently served at retail by CEl in the City of Cleveland, Ohio. (Attachment F) CEl alleged
that the proposce =isaction, anhough contractually disguised s a wholesale sale from Ohio
Power to CPP, will be the functional equivalent of a sale “directly to an ultimate consumer.” CEI
further alleged that an oral agreement between Ohio Power and the retail loads underlies the
Proposed Transaction. Therefore, in accordance with Section 212 of the Federal Power Act (the
“FPA™) as amended by the Energy Policy Act of 1992 (the “EPAct”), CEl is not required to

provide the transmission service with respect to the Proposed Transaction.*

“ CEI had previously (in May 1995) filed with the PUCO a complaint alleging that the proposed transaction between Ohio Power,
Medical Center and CPP violated the Ohio Centified Territory Act. In the alternative, this complaint requested that if the
Commission did not prohibit retail sales within CEIl's certified territory by Medical Center or Ohio Power, the Commission should
altow CEI to recover from Medical Center stranded investment for generation distribution facilities built by CEI to serve Medical
Center,

On August 10, 1995, the PUCO dismissed CEI's complaint on jurisdictional grounds. On November 30, 1995, CEI instituted an

appeal before the Ohio Supreme Court. The matier has been briefed before the Ohio Supreme Court and is currently awaiting a
decision from that court.
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17.  On December 13, 1995, CPP filed a protest to CEI's Petition for a Declaratory Order and
Motion to Intervene and For Summary Disposition.” CPP argued the proposed transaction is not

a sham designed to circumvent the Section 212 prohibition against retail wheeling.

18.  While CEI did not oppose the intervention of CPP in its proceeding, CEl has opposed its
Motion for Summary Disposition. CEI has taken the position that either CEI's petition should be
granted as a matter of law, or that a full trial-type hearing should be held before the FERC

regarding the issues.

19.  On December 12, 1995 and on December 19, 1995, the Southern California Edison
Company and the Long Island Lighting Company filed motions to intervene. Both of these
parties intervened because they asserted that CEI's petition presents novel issues, the resolution
of which may affect all utilities. Both parties asserted that the FERC's decision on the issues
presented by the petition ultimately may affect every transmitting utility in the United States. The
requested order, for example, may provide guidance concerning the eligibility of entities for
wholesale transmission service, and the concept of what constitutes a sham transaction may be

clarified as a result of CEI's petition.

* On November 29, 1995, CPP also initiaied its own FERC proceeding by filing a complaint against CEI in Docket No. EL96-21-
000. The complaint seeks an order requiring CEI to provide transmission service to CPP for a 40 MW purchase of power by CPP
from Ohio Power Company and asserts that such transmission is required independently by: (1) CEI's Tariff No. 1 on file with the
FERC, and (2) Antitrust Licensing Condition No. 3 imposed upon CEI by the NRC. CPP requested that this complaint be
consolidated with CEI's proceedings in FERC Docket No. EL96-9-000.

8



B. Other Wheeling Allegations
20, On May 11, 1995, the City requested 62 MW of additional firm transmission service under
the tariff on file with the FERC (which request was increased to 64 MW on or about May 24) to
start June 1, 1995. At that time, the City had requested, and CEI had committed to provide, 125
MW of firm transmission service from CEI pursuant to CEI's Electric Tariff, First Revised
Volume No. 1.° The requested 187 MW total of firm transmission service greatly exceeded the

72 MW which had been reserved by the City in June of 1994,

21.  CEI promptly evaluated the City's request for additional firm transmission service under
the tariff pursuant to an established planning criteria contained in CEI's Annual Transmission
Planning and Evaluation Report (FERC Form 715) on file with the FERC. Upon careful study of
the request and the foreseen conditions, CEI offered to provide 25 MW of the requested 62 MW
as firm service (for a total of 150 MW firm) and the remaining 37 MW on a non-firm basis. CEI
advised the City the additional power needs could be scheduled under the CEI/CPP

Interconnection Agreement on file with the FERC.

22, CPP can generate 48 MW of power, 11 MW more than the subject 37 denied on a firm

basis. CPP's Mr. Salko testified before the common pleas court that CPP's 48 MW of generation

“ Generally, firm transmission service is a firm or constant obligation 1o be met by the utility rendering such service, whereas non-
firm service is subject to interruption if the service providing utility's firm obligations exhausts its resource to provide the service,
Obviously, it is improper to schedule firm transmission services beyond a utility's foreseeable available facilities. Before a utility
can commit to firm transmission service, a number of technical considerations must be made with respect to the firm transmission
availability.
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is mainly held in reserve for peak loads and emergencies. CPP had enough internal generation in

reserve to make up any loss of the offered non-firm 37 MY »f transmission service.

23, CEI's denial of the City's request was not absolute. CEI offered to provide all the
transmission capacity requested, but the last 37 MW of the requested increase was to be on a
non-firm basis. To the extent CPP's request was denied, the denial was for only approximately
five weeks, due to CEI's operational considerations, until its Ashtabula No. 5 unit returned to
service. Additionally, CEI offered to provide all the service on a firm basis conditioned upon
CPP's ability to meet its own reactive power needs.’ Finally, CEI stated that it anticipated that

firm service could be provided starting July 5, 1995, and firm service was provided on that date.

24.  On May 31, 1995, CPP filed a verified complaint for declaratory injunctive relief and a
motion for temporary restraining order before the Court of Common Pleas of Cuyahoga County,
Ohio. The complaint sought an order requiring CEI to transmit CPP's purchase power requests

on a firm basis to CPP through CEI's transmission lines,

25.  On May 31, 1995, a hearing was held before Judge Clearly of the Court of Common Pleas
of Cuyahoga County on CPP's Motion for a Temporary Restraining Order. CEI objected to the

need for any injunctive relief as well as the court's subject matter jurisdiction to grant the relief

" On July 11, 1994, CEI filed a complaint before the FERC in Docket No, EL94-75-000 pursuant to the CEI/CPP Interconnection
Agreement and pursuant to Federal Power Commission Opinion No. 644. CEI's complaint sought to require CPP 1o install
facilities to supply all of the reactive power requirements imposed by CPP on CEI's system, and other related actions. Pursuant to
a July 14, 1995 FERC order, CPP was directed to install facilities necessary to meet its own reactive power needs. CEl v, City of
Cleveland, 71 FERC § 61,040 at p. 61.255-61,256.
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sought. At the conclusion of the hearing that day, the court declined to issue a temporary
restraining order and thereafter dismiss=d the complaint for lack of jurisdiction. The City has

appealed both decisions.

26.  Upon the City's request, the FERC investigated CEI's May 19, 1995 response to the City's
May 11, 1995 request for firm transmission service. CEI was contacted by J. Steven Herod,
Director of the FERC's Office of Electric Power Regulation, through a series of telephone calls.
CEI responded to his questions and advised him of the events and circumstances. CEI advised
Director Herod that, absent unplanned circumstances, there would be no power interruptions to
the City's firm and non-firm wholesale power services, and that such schedules were already
available for any such service to CPP. The FERC declined to take any action on the City's

complaint. Moreover, no interruption of service occurred.

IL. Provision of Emergency and Short-Term Power
27.  Prior to 1986, and in particular in the late 1970s when the antitrust conditions were
formulated, CEI and Toledo Edison were separate, unaffiliated utilities. On April 29, 1986, the
Securities and Exchange Commission (SEC) issued an order approving Centerior's acquisition of
Cleveland and Toledo affiliation. In that order, the SEC required that Centerior file an operating
agreement describing the manner in which Centerior will sustain the development of the

integrated utility system.
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28. To comply with the requirement to maintain an integrated utility system and satisfy the
SEC, Centerior filed with the SEC on April 28, 1987, Centerior Dispatch Operating Agreement,
governing the interchange of power between CEI and Toledo Edison. No modifications or

supplements to the Agreement L.ave been filed with the SEC,

29, In order to maximize savings from scheduling generation dispatch between the utilities,
Centerior conducts interchange power transactions between the control areas for the maximum
benefit of both companies and their ratepayers. The Agreement provides for coordinated
dispatch of electric facilities of CEI and Toledo Edison in order to minimize generation costs and

maximize savings resulting from the combined economic dispatch.®

30.  CEl and Toledo Edison coordinate outage scheduling and depend upon each other to
satisfy power needs of the Centerior system, including operating margins and emergency

requirements.
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