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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

e 4

Before the Atomic Safety and Licensing Appeal Board

In the Matter of

Docket Nos. 50-352
50-353

Philadelphia Electric Company

(Limerick Generating Station,
Units 1 and 2)

S Nt N SN N N

APPLICANT'S BRIEF IN OPPOSITION TO THE APPEALS
OF LIMERICK ECOLOGY ACTION, INC., AIR & WATER POLLUTION
PATROL, ROBERT L. ANTHONY AND FRIENDS OF THE EARTH
IN THE DELAWARE VALLEY RELATING TO THE
ATOMIC SAFETY AND LICENSING BOARD'S PARTIAL
INITIAL DECYSION OF AUGUST 29, 1984

Preliminarv Statement

On August 29, 1984, the Atomic Safetv and Licensing Board ("Licens-
ing Board" or "Board") issued its Second Partial Initial Decision

("PID"), Philadelphia Electric Company (Limerick Generating Station,

Units 1 and 2), LBP-84-31, 20 NRC 446 (1984), in the captioned matter,
On September 3, 1984, September 10, 1984 and October 23, 1984, inter-
venors Limerick Ecology Action ("LEA"), Air and Water Pollution Patrol
("AWPP"), and Robert L. Anthony and Friends of the Earth in the Delaware

Valley, collectively "FOE".l/ respectively, appealed the Licensing

1/ By Order dated September 28, 1984, the Atomic Safety and Licensing
Appeal Board dismissed FOF's notice of appeal, dated September 24,
1984, and extended the time for FOE to appeal the Licensing Board's
decision until 15 days from the service date of the Licensing
Board's order disposing of FOE motion pending before it.



Board's dccision.gl Applicant, Philadelphia Electric Company, hereby

opposes the intervenors' appeals.él

Arggggnt
I. LEA Appeal

LEA's appeal concerns the exclusion of certain of its proposed
contentions from the proceeding relating to the risk from severe acci-
dents at the Limerick Generating Station ("Limerick"), including mitiga-
tive design alternatives, sabotage, socioeconomic impacts of compen-
sation of victims and total industrial impacts. It also contends that
neither the FES nor the record of decision constitutes an adequate
disclosure and consideration vehicle for NEPA purposes of the risk of
human health impacts from severe accidents. With respect to emergency
planning issues, LEA aoneals certain findings of the Licensing Board
regarding the adequacy of the Applicant's onsite emergency plan.

A. The Board Did Not Err In Excluding

Consideration of Mitigative
Alternatives.

LEA contends that the Licensing Board improperly excluded from the
proceeding its contention that "preventative and/or mitigative alterna-

tives to the design, mode of operation, procedures, and/or number of

2/ LEA filed its brief on October 4, 1984; AWPP filed its brief on
Octobexr 10, 1984; and FOE filed its brief on November 23, 1984,

3/ By Memorandum and Order dated October 29, 1984, the Atomic Safety

- and Licensing Appeal Board clarified that Applicant and Starif would
each file a single brief responding to all three appeals and that
that brief was to be filed 30 days after service of FOE's brief,.
On December 14, 1984, the Appeal Board permitted Applicant to
enlarge its brief to 90 pages.




reactors presently proposed [for Limerick] must be considared.“ﬁl The
basis for LEA's appeal is its assertion that the National Environmental
Policy Act ("NEPA"), 42 U.S.C. §4321, et seq., and the Commission's
regulations implementing that statute, require the Commission to consid-
er alternatives to mitigate adverse environmental impact no matter how
small or remote that impact may be.

The Licensing Board's consideration of probabilistic risk assess-
ment ("PRA") techniques on the licensing of the Limerick Generating
Station was extensive.zl In its June 1, 1982 Special Prehearing Confer-
ence Order,é/ the Board admi:tted a genmeral PRA contention subject to
later specification:

The Applicant's Probabilistic Risk )ssessment
(PRA), 1insofar as it 1is to be used by the
Nuclear PRegulatory Commission in determining
whether the operation of the Limerick facility
may constitute a disproportionate portion of the
societal risk from nuclear power reactors, and
thus constitutes an undue risk to the public due
to its siting in a heavily populated area and to

its proposed power levels, 1is inadequate and
deficient.//

4/ Brief in Support of Appeal of Limerick Ecology Action, Inc. ("LEA
Brief") at 4,

5/ Thi facility was one of the first to be governed by the provisions
of the Statement of Interim Policy, Nuclear Power Plant Accident
Considerations under the Nationzl Environmental Policy Act of 1969
which require an applicant's environmental report to discuss the
risk of severe accidents. 45 Fed. Reg. 40101, 40103 (June 13,
1980).

6/ Philadelphia Electric Company (Limerick Generating Station, Units !
and 2), LBP-82-43A, 15 NRC 1423 (1982).

7/ 1d. at 1489,



The Board did not rule on the 32 specific contentions proposed at that
time by LEA on this subject. The Board allowed informal discovery with
regard to this matter, which was extensive, and then further considered
the admissibility of specific contentions in two phases.gl

In its Second Special Prehearing Conference Order, 18 NRC 67
(1983), the Licensing Board considered in detail the uses to which the
PRA would be put in the licensing process.g/ It then ruled on LEA's
resubmitted contentions, admitting two. These involved whether leakage
past the main steam line isolation valves posed a problem for Limerick
and the adequacy of plant design to withstand loss of offsite power
events.lg/ At that time, the Board reserved decision on the admissibil-
ity of probabilistic risk assessment contentions as they related to the
Commission's responsibility under NEPA.li/

In its Order Confirming Rulings and Schedules Made at Special
Prehearing Conference on NEPA Severe Accident Contentions (April 20,
i984), slip op. at 3 ({(unpublished) the Board noted its oral ruling
denying the contention which LEA now appeals. With regard to this
contention, the Board had found that there had been several oppor-

12/

tunities in the proceeding to allow particularization of contentions.—

8/ 1d. at 1520-21.

9/ Philadelphia Electric Companv (Limerick Generating Station, Units 1
and 2), LBP-83-39, 18 NRC 67, 70-83 (1983),

10/ 1d. at 76, 78. LEA later decided not to pursue these two admitted
contentions,

11/ 1d. at 74.

12/ Tr. 9472,



The Board then discussed how the proffered contention was extremely

general and defective in that LEA had not proffered a particular se-
quence for which it alleges that changes in the facility would be
rcquired.lz, The Board reiterated its inclination not to take an
urnecessarily restrictive view of the applicability of regulatory
provisions under the Atomic Energy Act or NEPA or any combination of the

.lﬁ/ The Board

two, but found that LE! had not alleged anything sp © 1icC
recognized that the NRC was looking at possible mitigations in a generic
sense and was likely to continue that process in the future. The Board
specifically noted that at that time it was not basing its denial of a
contention on the fact that the Staff believed at that time that the
present residual risk of the operation of the Limerick station is
low.lé/

While it is beyond question that the environmental impact statement
prepared by the NRC Stafflé/ must include a reasoned consideration of
the environmental risks attributable to postulated accidents at the

Limerick facility.lzl it is likewise clear that the particular type of

alternatives proposed by LEA need not be considered in the instant

13/ 1d.

14/ Tr., 9472-73,

15/ Tr. 9473,

16/ Final Environmental Statement Related to the Operation of Limerick
Generating Station, Units 1 and 2, NUREG-0974 (April 1984) (“FES").

17/ Nuclear Power Plant Accident Considerations under the National

Environmental Policy Act of 1969, 45 Fed. Reg. 40101 (June 13,
1980) .



proceeding. Both court precedents and Commission decisions clearly hold
that alternatives which are remote and speculative need not be con-
sidered in fulfilling NEPA requirements,

The discussion of alternatives in an EIS was explained by the

Supreme Court in Vermont Yankee Nuclear Power Corp. v. Natural Resources

Defense Council, Inc., 435 U.S. 519, 551 (1978), as follows:

To make an impact statement something more than

an exercise in frivolous boilerplate the concept

of alternatives must be bounded by some notion

of feasibility,
Under this rationale, "NEPA does not contemplate detailed discussion of
remote and speculative alternatives . . . . [T)he discussion of alterna-

tives need not be 'exhaustive' but must contain sufficient in‘ormation

to permit a 'rule of reason' determination." National Indian Youth

Council v. Watt, 664 F.2d 220, 226 (10th Cir. 1981). As the court

stated in Kentucky ex rel. Beshear v. Alexander, 655 F.2d 714, 718 (6th

Cir. 1981), "NEPA does not require a federal agency to discuss every
conceivable alternative to a proposed action . . . ."

With regard to the particular assertion by LEA that certain mea-
sures should be taken to redesign the Limerick reactors, an important
corollary ¢ the rule that remote and speculative alternatives need not
be considered states that "there is no need for an EIS to consider an

alternative whose effect cannot reasonably be ascertained and whose

implementation is deemed remote and speculative." Lake Erie Alliance

for the Protection of the Coastal Corridor v. U.S. Army Corps of Engi-

neers, 526 F. Supp. 1063, 1071-72 (W.D. Pa. 1981), aff'd without opin-

ion, 707 F.2d 1392 (3d Cir. 1983), cert. denied, U.s. __, 104 s,

Ct. 277 (1983). See also Monarch Chemical Works v. Exxon, 466 F. Supp.




039, 650 (D. Neb. 1979); Conservation Council of North Carolina v.

Froehlke, 435 F. Supp. 775, 782 (M.D.N.C. 1977).

These principles were applied by the court in Carolina Environ-

mental Study Group v. United States, 510 F.2d 796 (D.C. Cir. 1975), in

rejecting propositions of the type posited here by LEA, The Court of
Appeals for the District of Columbia held that the Atomic Energy Commis-
sion was not compelled to explore "every extreme possibility which might
be conjectured" to reduce potential environmental harm. Instead, the
Court found that the requirement for consideration of alternatives under
NEPA is limited to "alternatives as they exist and are likely to exist."
Id. at 801,

The Appeal Board rejected a similar contention in the Hope Creek
proceeding, where the intervenors claimed that NEPA required the Staff
to amend the FES to discuss alternative methods of protecting the
facility from liquified natural gas accidents that might occur near the
site. Finding that the probability that such an accident could affect
the plant was highly remote, the Appeal Board dismissed the argument as
unfounded, stating:

The Supreme Court has embraced the doctrine,
first enunciated in Natural Resources Defense
Ceuncil v, Morton, 458 F.2d 827, 837-38 (D.C.
Cir. 1972), that environmental impact statements
need not discuss the environmental effects of
alternatives which are "deemed only remote and
speculative possibilities." Vermont Yankee
Nuc.ear Power Corp. v. Natural Resources Defense

Council, Inc., 435 U.S. 519, 551 (1978) and the
same has been held with respect to remote and




speculative environmental impacts of the
proposed project itself.l8/

The Appeal Board cited with approval Trout Unlimited v. Morton, 509 F.2d

1276 at 1283 (9th Cir., 1974) which held that "[a]n EIS need not discuss
remote and highly speculative consequences. . . . A reasonably thorough
discussion of the significant aspects of the probable environmental
consequences is all that is required by an 513.12/

In the Statement of Consideration supporting its recent amendment
to Part 51, the NRC defined the types of alternatives which must be
considered in the environmental impact statements for facilities such as
this onc.zg/ In addition to examining alternate energy sources and
systems, alternative sites and transmission systems, an examination of
alternative plant systems is required. The matters which must be
examined under this category include "alternate heat dissipation sys-
tems, alternative circulating water systems, and alternative

1/

non-radicactive waste-treatment systems.''— There 1is no indication
whatsoever that the Commission intended to have its Staff and adjudica-
tory panels examine, on an ad hoc basis in adjudicatory proceedings,

detailed alternatives to safety systems which meet all safety regu-

lations and standards. This course is fully consistent with the Appeal

18/ Public Service FElectric and Cas Company (Hope Creek Generating
Station, Units | and 2), ALAB-518, 9 NRC 14, 38 (1979).

p—
O
—

1d. at 38-39,

Environmental Protection FPegulations for Domestic Licensing and
Related Regulatory Functions and Related Conforming Amendments, 49
Fed. Reg. 9352 (March 12, 1984).
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1d. at 9354=55,



Board's decision in Hope Creek which concluded that there was '"no

logical reason why NEPA should require so much more than do the safety

provisions of the Atomic Energy Act and this Commission's safety regu-

lationa.“zz/

As proof that the alternmatives it suggests for implementation at
Limerick are neither "remote" nor "speculative," in its Brief at 5, LEA
relies on a statement in the Commission's "Proposed Policy Statement on
Severe Accidents and Related Views on Nuclear Reactor Regulation" which
provides that:

In future CP applications for both pressurized
water reactors (PWRs) and boiling water reactors
(BWRs), filtered vented containment systems or a
variation of such systems, should be provided if
these yield a cost-effective reduction in risk.

The Staff is studying the need for more reliable
subsystems for containment heat removal... as
possible alternatives to filtered venting for
prevention of gradual overpressurization failure
of the con*ainment building. The
cost-effectiveness of this alternative should be
considered in the design of plants for new CP
application.23/

On its face, this passage clearly indicates that filtered vented con-
tainment systems, the a’ternative that LEA emphasizes, should only be
considered in future applications for construction permits. It in no

way applies to current applications for an operating license; in fact,

22/ Hope Creek, supra, ALAB-518, 9 NRC 14, 39 (1979).

IN
e

Proposed Commission Policy Statement on Severe Accidents and
Related Views on Nuclear Reactor Regulation., 48 Fed. Reg. 16014,
160i9-020 (April 13, 1983) (emphasis added).
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as discussed below, the Commission has specifically rejected any such
interpretation.

The Commission specifically considered in the Proposed Policy
Statement on Severe Accidents what treatment should be accorded severe
accidents in ongoing licensing proceedings in terms of alternatives such
as those proposed by LEA. Noting the proposed nature of the policy
statement, it stated that:

The Commission has considered the question of
whether additional regulations should be issued
at this time to require more capability to
mitigate the consequences of severe accidents in
operating plants and plants under construction.
Although, as noted above there are large pro-
grams presently ongoing that will provide
information related to this question, they have
not yet produced significant new insights into
consequence mitigation features sufficient to
support further regulatory changes, nor have
they vet shown a clear need to add such fea-
tures.

Accordingly, individual 1licensing proceedings
are not appropriate forums for a broad ex-
amination of the Commission’'s regulatory re-
quirements relating to control and mitigation of
accidents more severe than the design basis,
Similarly, notwithstanding the Class 9 accidents
review requirements for environmental hearings
of the Commission's Statement of Interim Policy
on "Nuclear Power Plant Accident Considerations
Under the National Environmental Policy Act of
1969" (45 FR 40101, June 13, 1980), the capabil=
ity of current designs or procedures (for
alterna ves thereto) to control or mitigate
severe accidents should not be addressed in
case-related safety hearings.24/

In the Policy Statement, the Commission reaffirmed its confidence in its

existing safety regulations:

24/ 1d. at 16018,
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Rather, the NRC will continue to use conformance
to regulatory requirements as the exclusive
licensing basis for plants. Use of the policy
statement during the evaluation period will be
limited to uses such as examining proposed and
existing regulatory requirements, establishing
research priorities . . . and defining the
relative importance of issues as they arise. At
the conclusion of the evaluation period, the
Commission will consider if any revisions are
necessary before the 1ssuance of a final policy
statement and a plan for its implementation.25/

The reasons for maintaining conformance to current regulatory re-
quirements as the exclusive licenring basis for nuclear power plants are
set forth in the Commission's separate statement of its Safety Goal
Development Program.gé/ Therein, the Commission, discussing the role of
probabilistic risk assessments in deciding whether potentially
mitigative features should be required, stated that:

Since the completion of the Reactor Safety
Study, further progress in developing probabi-
listic risk assessment and in accumulating
relevant data has led to recognition that it is
feasible to begin to use quantitative reactor
safety design objectives for limited purposes.
However, because of the sizable uncertainties
still present in the methods and the gaps in the
data base - essential elements needed to gauge
whether the objectives have been achieved - the
design objectives should be viewed as aiming
points or numerical benchmarks which are subject
to revision. In particular, because of the
present limitstions in the state of the art of
quantitatively estimating risks, the design
objectives are not substitutes for existing
regulations,27/

25/ 1d. at 16015,

26/ Safety Goal Development Program Policy Statement on Safety Coals
for the Operation of Nuclear Power Plants, 48 Fed. Reg. 10772
(March 14, 1983).

7/ 1d. at 10774,
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The Commission indicated that current regulatory practices are suffi-

cien* "to ensure that the basic statutory requirement, adequate pro-

28/

tection of the public, is met.' It explained its reasons for setting

new preliminary safety goals and numerical design objectives as follows:

Nevertheless, current practices could be im-
proved to provide a better means for testing the
adequacy of and need for current and proposed
regulatory requirements. The Commission be-
lieves that such improvement could lead to a
more coherent and consistent regulation of
nuclear power plants, a more predictable regu-
latory process, a public understanding of the
regulatory criteria that the NRC applies, and
public confidence in the safety of operating
plants. 29/

The Commission has recognized that risk assessment techniques are
still in their infancy. Information developed as a result of utilizing
PRA techniques, when couched in the proper terms and with the necessary
qualifications on its use, may serve to disclose risks. By their very
nature, however, such assessments are not sufficiently reliable to serve
as a basis for decisionmaking with regard to alternative safety consid-
erations. The Commission explicitly recognized this in its Safety Goal
Policy Statement when it stated that at least two vears of evaluation
were necessary before the Commission could even consider utilizing the

30/

probabilistic risk approach in its licensing process.—' The "sizable

uncertainties still present in the methods" and '"gaps in the data

28/ 1d. at 10773,

30/ 1d. at 10775,
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n3l/ which introduce uncertainties into predictions n.de utilizing

base,
probabilistic risk assessment techniques, make it impossible to deter-
mine that any alternative is necessary or that a selected alternative is
prefeiable. The Commission found "a serious question whether, for a
specific nuclear power plant, the achievement of a regulatory-imposed
quantitative risk goal can be verified with a . . . sufficient degree of

confidencc."zzl

Therefore, mitigative actions such as those proposed by
LEA are entirely speculative and their consideration is not required.

The risk posed by operation of Limerick is already extremely small,
However, no matter how small the residual risk of an accident, there
will always be further theoretical measures which might be taken to
further reduce its probability or consequences. Even if that additional
step were taken, there would always be yet some further incremental risk
remaining and yet another step which could be taken to reduce that risk,
however small. If LEA is arguing that alternatives need be implemented
it it 1is cost beneficial, this is contrary to NRC policy. The deter-
mination of what the design objectives should be and what {s cost
beneficial is an integral part of the Safety Goal Development
Program.zl/

There is no precedent involving NRC licensing that LEA points to

which requires that these small risks be further explored or where

mitigation measures were required. To the contrary, courts have held

31/ 1d. at 16774,
32/ 1d. at 10775,
33/ 1d. at 10774-75,



that weighing the residual risks against the benefits of the action is
sufficient to fulfill the Atomic Energy Act and NEPA requirements. In

Citizens for Safe Power, Inc. v. NRC, 524 F.2d 1291 (D.C. Cir. 1975) the

court discussed the interrelationship of the Atomic Energy Act and the
National Environmental Policy Act. It found that Atomic Energy Act
requirements cannot be viewed separate and apart from NEPA consid-
erations:

Especially in view of NEPA, it also is unreason-
able to suppose that risks are automatically
acceptable, and may be imposed upon the public
by virtue of AEA, merely because operation of a
facility will conform to the Commission's basic
health and safety standards. The weighing of
risks against benefits in view of the circum-
stances of particular projects is required by
NEPA in view of AEA. The two statutes and the
regulations promulgated under each must be
viewed in pari materia.34/

The court recognized the special significance of the Atomic Energy Act
and compliance with health and safety regulations:

Under these circumstances, compliance with the
mass of health and safety regulations with which
the reactor conforms has a significance of its
own, As the Supreme Court noted, the Atomic
Energy Act ‘"clearly contemplates that the
Commission shall by regulation set forth what
the public safety requires as a prerequisite to
the issuance of any license or permit under the
Act." Power Reactor Development Co. v. Indus-
trial Union, 367 U.S. 396, 404, 81 S.Ct. 1533, 6
L.Ed. 2d 924 (1961).

The court cited with approval the Atomic Safety and Licensing
Appeal Board's analysis of the requirements under both the Act and NEPA

regarding residual risks. As the court stated, "the Appeal Board,

34/ 1d. at 1299.
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citing NEPA regulations, recognized that in 'a weighing of the residual
risks against the benefits' of the reactor is appropriate under NEPA"
and that factoring the residual risks into the environmental analysis

and concluding that they would not tip the balance against the operation

of the plant was sufficient to assure compliance with NEPA.gz,

Recently, the Court of Appeals for the District of Columbia reject=-
ed an argument similar to the one advanced here by LEA, stating that the
Commission's statutory mandate is to provide adequate procection to
health and safety of the public and does not require a risk free en-
vironment:

In addition, the courts have long accepted the
Commission's definition of its statutory mandate
to "provide adequate protection to the health
and safety of the public" as requiring not a
risk-free environment, but a "reasonable assur-
ance . . . that the reactor could be safely
operated at the proposed location." Power
Reactor Development Co. v. International Union
of Electrical, Radio & Mashine Workers, 367 U.S.
396, 414 (1961). See also North Anna Environ-
mental Coalition v. Nuciear Regulatory Commis-
sion, 533 F.2d 655, 665-67 (D.C. Cir. 1976)
[Nuclear Regulation Reports, §20,023]; Nader v.
Nuclear Regulatory Commission, 513 F,2d 1045,
1052 (D.C. Cir., 1975). These cases are funda-
mentally at odds with petitioners' argument that
uncertainty, coupled with the mandate of "con-
servatism," requires the NRC to adopt wholesale

5/ 1d. at 1299-1300., The court also rejected a claim that the NRC was
= required to deal with the risks explicitly by way of identi-
fication,; assessment of significance and explanation of why it was
issuing the !“cense in the face of such risks. The court found
that the disclosure of the actual balance and weighing of risk and
benefits principally in findings directed to the environmental
issues "did reasonably well in satisfaction of procedural as wel)
as substantive requirements of both Acts." 1d. at 1301,



the worst case scenario that a party may gloomi-
ly frame.36/

In Maine Yankee Atomic Power Cg!ganx (Maine Yankee Atomic Power Plant),
ALAB-175, 7 AEC 62, 54 (1974), the Appeal Board found that the possibil-

ity of the existence of remote risks does not preclude the issuance of

an operating license:

In short, we did not look upon the radio-
logical stipulation as bringing to light any
significant residual risks beyond those already
addressed in the FES. As we stressed, what the
stipulation did was to make explicit what may
well have been implicit 1in the FES itself:
"that the present state of our knowledge pre-
cludes an absolute finding that no somatic or
genetic effects will flow from the operation of
the reactor" ([Maine Yankee Atomic Pow. Company
(Maine Yankee Atomic Power Station), ALaB-161, 6
AEC 1003, 1013 (1973)]; emphasis supplied). The
Licensing Board having clearly factored at least
the FES revelations and conclusions into its
cost-benefit balance, we thus saw the question
as coming down to this: might the denial of an
operating license to the Maine Yankee facility
be warranted by the fact that, even though
remote, the possibility of meaningful environ-
mental impact from radiation exposure cannot be
entirely dismissed? (footnotes omitted)

As the Licensing Board properly ruled, the contention proffered by

LEA was {nadmissible because, as proposed, it is lacking in specificity,

The references to generic studies cited by LEA do not provide speci-

ficity as to the particular sequences a