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LILCC'S VIEWS IN SUPPORT
OF ISSUANCE OF A PHASE I AND
PHASE II LOW POWER TESTING LICENSE

Having concluded that no AC power will be needed and,
accordingly, that there will be no health or safety risk, the
Atomic Safety and Licensing Board ordered that "LILCO should be
permitted to conduct fuel loading and low power testing as
proposed in Phases I and II, and it is so ordered." Order
Reconsidering Summary Disposition of Phase I and Phase II Low
Power Testing, at 10 (September 5, 1984) (hereinafter September
5 Order) (Attachment A).* That September 5 Order provides a

basis for authorizing a license to conduct Phase I and Phase II

. Phases I and II of LILCO's low power testing program
include fuel loading, precriticality testing and initial
criticality (.0001% to .001% of rated power). A more complete
description of the activities to be conducted during Phases I
and II is contained in the summary disposition moticns that
were granted by the September 5 Order. (Attachments B and C).



testing and the Commission should pronounce its immediate
effectiveness. In accordance with the Commission's September 7
Order, following are LILCO's views as to why such a license

should be issued.

I. BACKGROUND

LILCO's application for a low power license is no
stranger to the Commission; matters relating to a low power
license for Shoreham have been before the Commission many times
in the past two years and with increasing regularity in the
past six months.- Similarly, the issuance of fuel load and
precriticality licenses have become commonplace so that the
Commission is familiar with the activities authorized and the
attendant low health and safety risks. There are, however,
pertinent facts relating to the tortuous history of LILCO's low

power license application that bear repeating here.

: See, e.y., Long Island Lighting Co. (Shoreham Nuclear
Power Station, Unit 1), CLI-83-~17, 17 NRC 1032 (1983); Long
Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1),
CLI-84-9, 19 NRC (June 6, 1984); Long Island Lighting Co.
(Shoreham Nuclear Power Station, Unit 1), CLI-84-8, 1% NRC
(May 16, 1984); Request for Clarification of Commission's Order
of May 16, 1984 (submitted by Suffolk County on May 21, 1984);
Joint Motion of Suffolk County and the State of New York to
Strike LILCO's Three Unauthorized Pleadings Entitled . . . (May
24, 1984); Suffolk County and State of New York Request for
Recusal and, Alternatively, Motion for Disqualification of
Chairman Palladino (June 5, 1984); Long Island Lighting Co.
(Shoreham Nuclear Power Station, Unit 1), Commission Memorandum
and Order (July 18, 1984); LILCO's Motion for Directed
Certification of the Licensing Board's July 24, 1984 Order
(Aug. 2, 1984).




LILCO first requested a low power license on June 8,
1983. In response, the Licensing Board resolved favorably to
LILCO all issues relevant to low power operation except for
Suffolk County's then recently admitted diesel generator

contention. The Licensing Board stated:

Even though we resolve all contentions which
are the subject of this Partial Initial
Decision favorably to LILCO, at least insofar
as operation at levels up to 5% of rated
power is concerned, we do not authorize the
issuance of the license for fuel loading and
low nower operation which LILCO has requested
at this time. No such license may be
authorized until such time as that portion of
Suffolk County's recently admitted emergency
diesel generator contention may be resolved
in LILCO's favor, at least insofar as
necessary to support a finding of reascnable
assurance that Shoreham can be operated at
levels up to 5% of rated power without
endangering the health and safety of the
public.

Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit

1), LBP-83-57, 18 NRC 445, 634 (1983).

On March 20, 1984, LILCO filed a Supplemental Motion
for Low Power Operating License contending that the pending
diesel generator issues need not be resolved prior to granting
a low power license for Shoreham. LILCO requested approval for
the following discrete activities:

Phase I: fuel load and precriticality
testing;

Phase II: cold criticality testing;



Phase III: heat up and low power testing to
rated pressure/temperature conditions
(approximately one percent rated power); and

Phase IV: low power testing (1-5% rated

power).

After the Licensing Board's evidentiary hearings on
LILCO's motion were temporarily interrupted by a federz' court,
the Commission engaged specific issues of substance and
procedure regarding LILCO's March 20 motion.’ 1In addition to
comments solicited by the Commission, LILCO submitted motions
for summary disposition on Phases I and II of LI. 'O's low power
testing program.® Those motions asserted that no AC power was
needed during Phases I and II even in the event of a postulated
accident or transiesnt. Accordingly, the onsite power capacity

necessary to satisfy the safety functions of GDC 17 is zero and

. The evidentiary process before the Licensing Board was
interrupted on April 25, 1984, by a temporary restraining
order. On the eve of argument over the validity of that order,
the Commission vacated the procedural arrangements under which
LILCO's March 20 request was being considered. In LILCO's
judgment, the federal suit underlying the temporary restraining
order would have been dismissed for reasons stated in LILCO's
April 27 filings with the district court. The court lacked
subject matter jurisdiction because (1) the suit was filed in
the wrong court, (2) a scheduling order is not reviewable
final agency action, (3) no agency action had been taken on
the disqualification issue, and (4) as a matter of law, no
deprivation of due process had occurred. The plaintiffs also
failed to meet the standards for the issuance of a preliminary
injunction.

. For a complete chronology of events leading up to the
Commission's May 7 meeting, see LILCO's Comments in Response to
the Commission's Order of April 30, at 1-12 (May 4, 1984).



the incompletion of licensing hearings concerning LILCO's

onsite TDI diesel generators has no import.

Following oral argument on May 7, the Commission issued
its May 16, 1984 Order (CLI-84-8) which held that 10 CFR
§ 50.57(¢c) should not be read to make GDC 17 inapplicable to
low power operation. The Commission did not say how GDC 17
was to be applied and, particularly, did not address its
application to fuel load and initial criticality testing. The
order did, however, recognize LILCO's intent to seek an
exemption under 10 CFR § 50.12(a). LILCO applied for such an
exemption on May 22, 1984. Because the Commission had not
ruled on LILCO's summary disposition motions and the intent of
its May 16 Order as to Phases I and II activities was, at best,
unclear, LILCO also refiled these motions with the Licensing
Board. (Attachments B and C). The motions were supported by
citation to testimony before the Licensing Board on April 24
‘and 25, 1984 and, unlike mere affidavits, subject to cross-

examination by the Intervenors.

There followed a series of bizarre attempts by Suffolk
County and New York State to avert or delay further proceedings
by the Licensing Board. On May 21, the County requested
clarification of the Commission's May 16 Order. On May 22, the
State requested clarification of the same Order raising no new

issues. On May 24, the County and State moved the Commission



to strike LILCO's motions for summary disposition pending
before the Licensing Board. They attacked LILCO's motions as
being inconsistent with the Commission's May 16 Order =-- in
essence, another request for clarification of that order. On
May 30, they "requested clarification" from the Commission
again. On May 31, they filed yet another request for "prompt
clarification" simply rehashing the same issues. Finally, on
June 1, they filed a Joint Motion of Suffolk County and State
of New York for the Commission's Prompt Attention to and Ruling
on Pending County and State Motions and for Stay of
Inconsistent ASLB Orders in the Interim.® None of these
voluminous papers suggested any health or safety risk attendant

to Phases I and II of low power testing as proposed by LILCO.

Suffolk County and New York State filed a response in
opposition to LILCO's summary disposition motions before the

Licensing Board on June 13, 1984. The Intervenors principally

' The County and State also proceeded indirectly. On June
5, they moved for disqualification of Chairman Palladino; on
June 18, they moved for disqualification cf Judges Miller,
Bright and Johnson (which was dismissed without prejudice and
refiled on June 21); and on June 22, they moved for
disqualification of Chief Administrative Judge Cotter. The
Licensing Board held that the County's motion with respect to
them was untimely and without merit. This conclusion was
upheld by the Appeal Board. Long Island Lighting Co. (Shoreham
Nuclear Power Station, Unit 1), ALAB-777, 20 NRC ____ (July 20,
1984). Judge Cotter has also denied the County's and the
State's motion as to him. Chairman Palladino has yet to rule
on the motion with respect to him.




argued wit’' *t support that the NRC had no legal authority to
issue a license to conduct only fuel load and initial
criticality testing and that an exemption from GDC 17 was
required for any one of LILCO's four phases of low power
testing. Importantly, the Intervenors raised no factual
disputes by affidavit or citation to testimony, though they did
perfunctorily and summarily contend that there were material

facts in dispute.®

The Staff's June 18 response ‘.0 LILCO's summary
dispostion motions was supported by affidavits and agreed with
LILCO's factual assertions. The Staff urged the Board to grant
the motions with respect to their material facts (as modified
slightly by the Staff). Yet, the Staff contended that the
motions should not be granted in full because authorization to
conduct Phase I and Phase Il testing, in the Staff's view,
required an exemption from GDC 17, despite the absence of need

for any AC power.

. The alleged "factual" dispute was essentially a legal
argument. The Intervenors claimed that exemptions were needed
from General Design Criteria other than GDC 17 and that LILCO
had failed to meet the requirements of 10 CFR § 50.57 because
(a) construction of facilities for Colt diesel generators,
obtained by LILCO as a precaution and eventually to replace the
TDI diesel generators, was in progress, (b) the facility would
not meet all of the regulations during Phases I and II, (c¢)
LILCO was not financially qualified to conduct low power
testing, and (d) low power testing would be inimical to the
security of the public. Significantly, the County did not
dispute any of the facts relating to safety of plant operations
during Phases I and II of low power testing.




On July 24, the Licensing Board issued its Order
Granting In Part and Denying In Part LILCO's Motions for
Summary Disposition on Phase I and Phase II Low Power Testing
(July 24 Order) (Attachment D). The Board found that there was
no dispute concerning material facts associated with Phases I
and II of the low power testing program. Among the material
facts conclusively established by the July 24 Order are the

following:
[Phase I]

(7) During Phase 1 fuel loading and
precriticality testing, there are no
fission products in the core and no decay
heat exists. Therefore, core cooling is
not required. In addition, with no
fission product inventory, there are no
fission product releases possible

(8) Even a loss of coolant accident would
have no consequences during Phase I since
no core cooling is required .

(9) No core cooling is required during Phase
I and, therefore, no AC power is
necessary during Phase I to cool the core

[Phase II|

(8) Because of the extremely low power levels
reached during Phase Il testing, fissiou
product inventory in the core will be
only a small fraction of that assumed for
the Chapter 15 analysis. The FSAR
assumes operation at 100% power for 1,000
days in calculating fission product
inventory; inventory during Phase IT low
power testing will be less than 1/100,000
(0.00001) of the fission product
inventory assumed in the FSAR.

R L I e L N



(9) If a LOCA did occur during the cold
criticality testing phase (Phase II),
there would be time on the order of
months available to restore make-up water
for core cooling . . . . With these low
decay heat levels, the fuel cladding
temperature would not exceed the limits
of 10 CFR § 50.46 even after months
without restoring coolant and without a
source of AC power. Thus, there is no
need to rely on the TDI diesel generators
or any other source of AC power.

(10) During Phase II cold criticality testing
conditions, there is no reliance on the
diesel generators for mitigation of the
loss of AC power event for the feedwater
system piping break event .

(12) None of the events analyzed in Chapter 15
could result in a release of
radicactivity during cold criticality
testing that would endanger the public
health and safety . )

(13) Even if AC power were not available for
extended periods of time, fuel design
limits and design conditions of the
reactor coolant pressure boundary would
not be approached or exceeded as a result
of anticipated operational occurrences,
and the core would be acequately cooled
in the unlikely event of a postulated
accident . "

July 24 Order at 11-13. The Board, however, declined to grant
LILCO authorization to conduct Phase I and Phase II testing

because it believed the Commission's May 16 Order required

LILCO to seek an exemption under 10 CFR § 50.12(a) for all

portions of LILCO's low power testing program.
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LILCO then moved the Board to refer its denial of
summary disposition on Phases I and Il to the Commission for
immediate review.’ LILCO's Motion for Referral of Order
Granting In Part And Denying In Part LILCO's Motion for Summary
Disposition on Phase I and Phase Il Low Power Testing (August
2, 1984) (Attachment E). LILCO asked for the Commission's
review because the May 16 Order does not clearly evidence the
Commission's intent with regard to fuel loading and
precriticality testing and, by extension, to cold criticality
testing where no AC power is needed. This ambiguity arises
both from the order's failure to address a fuel load,
precriticality and initial criticality license and the
Commission's granting of fuel load and precriticality testing

licenses to other plants situated similarly to Shoreham.

The Staff supported LILCO's motions for directed
certification and referral. NRC Staff Response to LILCO Motion
for Referral of the Board's Order on Summary Disposition
(August 17, 1984) (Attachment F); NRC Staff Response to LILCO's
Motion for Directed Certification of the Licensing Board's

Order Ruling on LILCO's Motions for Summary Disposition of

’ LILCO also asked the Ccmmission itself to take up the
issue. LILCO's Motion for Directed Certification of the
Licensing Board's July 24, 1984 Order Granting In Part and
Denying In Part LILCO's Motions for Summary Dispositon on Phase
I and Phase Il Low Power Testing (August 2, 1984).
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Phases I and II (August 17, 1984) (Attachment G). The Staff
asserted that the public interest would be served by resolving
"whether (or how) GDC 17 should be applied to fuel loading and
low power testing" and that the issue might affect other plants
as well. Id. at 5. Importantly, the Staff advised the Board
that an exemption from GDC 17 had recently been granted the
Catawba plant for fuel loading and precriticality testing "in a

similar situation to that posed by LILCO." 1Id. at 5, n.4.

As a result of LILCO's motions and the Staff's
response, the Licensing Board took a fresh look at the
reiationship of the Commission's May 16 Order to fuel loading
and initial criticality testing (Phases I and II). The Becard
observed that "it has become increasingly clear that the
Commission's Order (CLI-84-8) is not without serious
ambiguities.”" September 5 Order at 3. Significantly, the
Staff, having previously argued that CLI-84-8 required an
exemption for Phases I and II, "rather abruptly and without
adequate explanation again changed its position and now
supported LILCO's motion because 'early Commission guidance

would be helpful' in interpreting CLI-84-8." 1Id. at 4.

The Board also noted with interest that the Staff had
been prompted to seek Commission guidance on how to apply

CL1-84-8 to other license applications. SECY-84-290 (290).°

v SECY-84-290 requested "Commission guidance on the need and
standard for exemptions from the regulations in light of the
Commission's Shoreham decision, CLI-84-8." 1d. at 1.




This request for guidance was included in a July 17, 1984 paper

from the Executive Director for Operations to the Commission.
The Board found portions of the Staff's paper particularly

pertinent to its reconsideration of LILCO's summary disposition

The Shoreham decision, involving compliance
with NRC regulations during the early stages
of operation, and the need for exemptions
from the regulations and the standards for
granting exemptions under 10 CFR § 50.12,
establishes practices and requirements for
licensing which differ significantly from
prior regulatory interpretation and practice.

SECY-84-290, at 1 (emphasis added).

The Board also noted that the NRC's General Counsel had
filed a paper, SECY-34-290A (July 24, 1984), discussing various
aspects of the Shoreham decision. The Board found significant
OGC's conclusion that "[s]ome regulations, including some GDC,
may properly be considered inapplicable to fuel loading and low
power testing if such a conclusion is fairly compelled by
simple logic and common sense . . . . " SECY-84-290A at 26.
Finally, the Board was aware that the Commission held a
"discussion of Commission practice on granting exemptions" at

an open meeting on July 25, 1984.°

. The Board did not consider or rely upon matters discussed
in the open meeting because of the disclaimer statement
included in the transcript of the meeting and in the provisions
of 10 CFR § 9.103.

|
\
\
\
|
|
motions, including the following:
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In light of these developments, the Licensing Board
decided that reconsideration of its previous decision on

LILCO's summary disposition motions was appropriate:

Given this rich diversity of views regarding
the Commission's intent and meaning in its
order CLI-84-8, we conclude that the Staff's
original advice to the Board regarding the
summary disposition motions on Phases I and
II, was not correct. We are also concerned
that a court of law reviewing these orders
might well conclude that LILCO was being
discriminated against and treated differently
than other utilities similarly situated,
contrary tc the equal protection of the laws
and the due process requirements of the Sth
Amendment to the United States Constitution.
Accordingly, our Order of July 24, 1984,
denying summary disposition of Phases I and
II of LILCO's low power testing program, will
be reconsidered and reversed.

September 5 Order at 7.

Consequently, the Boavd granted LILCO's summary
disposition motions. It unequivocably stated "that LILCO
should be permitted to conduct fuel loading and low power
testing as proposed in Phases I and II, and it is so ordered."
Id. at 10. As discussed below, the Licensing Board's decision
is well founded and no valid reason for stay of the decision's

effectiveness exists.



II. THE SEPTEMBER 5 ORDER IS
SUFFICIENT TO AUTHORIZE A LICENSE
FOR PHASE I AND PHASE II ACTIVITIES

Inherent in the Licensing Board's September 5 Order are
two conclusions leading to its definitive proncuncement that a
license cught to issue now authorizing LILCO's performance of
Phases I and II activities at Shoreham. First, the Board
recognized that the Commission's treatment of other plants
situated similarly to Shoreham supports issuance of the license
cnce it has been determined that there are no health and safety
risks. Thus, having concluded that all health and safety
questions have been resolved for Phases I and II, the Board
adjudged that LILCO ought to be treated the same as other
plants which have been granted licenses to lcad fuel and
conduct precriticality testing. Second, the Board recognized
that no exemption was necessary to conduct the requested
activities given the ambiguities in the Commission's May 16
Order, the treatment of other facilities and, most importantly,
the utter absence of any need for AC power to satisfy the

safety functions of GDC 17.'" Accordingly, the Board

1*  Even should the Commission determine that an exemption
must be granted, the full evidentiary record below amply
supports the absence of any danger to life and property and the
existence of exigent circumstances. The lack of health and
safety risk is discussed above. The exigent circumstances, as
the considerations were set forth in the Commission's May 16
Order, are as follows:

(footnote continued)




(footnote continued)

1) The evidence shows without contradiction
that Shoreham is complete and ready for
fuel load.

2) The evidence shows without contradiction
that LILCO is suffering economic and
financial hardship which might be
alleviated to a certain extent by granting
an exemption.

3) The difference of opinion concerning the
need to harmonize the general design
criteria with 10 CFR § 50.57(c), as
evidenced by the Staff's initial position
and the Licensing Board's April 6
Memorandum and Order Scheduling Hearing on
LILCO's Supplemental Motion for Low-Power
Operatiny License demonstrates the internal
inconsistencies in the Commission's
regulations.

4) LILCO has made and continues to make a good
faith effort to comply with GDC 17 by
purchasing, testing, repairing and
analyzing its onsite TDI diesel generators,
by acquiring and installing Colt diesel
generators and by providing for alternate
power sources at the site during low power
testing.

S) There is no public interest in adherence to
the regulations given the lack of any
impact on public health and safety.
Similarly, there is no safety significance
of the issue involved.

Thus, each of the equities weighs in LILCO's favor. Details
and transcript citations supporting each of these findings are
contained in Long Island Lighting Company's Post-Hearing Brief
in Support of Applicatior. for Exemption at 43-56; Long Island
Lighting Company's Proposed Findings of Fact, 1Y 158-185; Reply
Brief of Long Island Lighting Company in Support of Applicatiocn
for Exemption at 32-39; and LILCO's Reply to Suffolk County and
State of New York Proposed Findings of Fact at 19 98-112, all
of which have been filed with the Licensing Board.
|
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interpret[ed] the Commission's Order of May
16, 1984 (CLI-84-8) as implicitly containing
a rule of reason in applying the requirements
of GDC-17 to fuel loading and low=-power
testing. If no emergency AC power is
required for core cooling during Phases I and
II, then the pronosed changes in the AC power
source could have no effect on the
"functioning of structures, systems, and
components important to safety," &s required
by GDC-17. Accordingly, "simple logic and
common sense" indicate that LILCO should be
permitted to conduct fuel loading and low-
power testing as proposed in Phases I and II

September 5 Order at 10.

A. GCranting A Phase I And Phase II
License Is Consistent With NRC Precedent

Granting LILCO a license to conduct low power testing
as proposed in Phases I and II will be consistent with and is
compelled by Commission precedent. Indeed, failure to allow
such testing would illogically subject LILCO to treatment
different from that afforded other licensees similarly

situated.!' September 5 Order at 7. Most recently, Duke Power

11 LILCO has never consented to being judged by more
stringent standards than other applicants despite suggestions
to that effect concerning application of the "as safe as"
standard. While the interpretation of that phrase is not at
issue here, the Commission should be aware that it was never
proposed by LILCO as a new legal standard. Instead, LILCO
merely advised the Commission that by analyzing the effects of
postulated accidents and transients as required by Chapter 15
of Shoreham's FSAR, LILCO would show that operation as proposed
by LILCO would be as safe as low power testing at a plant with
qualified onsite diesel generators, and, therefore, public
health and safety would not be adversely affected.
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Company was authorized to load fuel and conduct precriticality
testing at its Catawba facility.'!? The similarity between
Catawba and Shoreham is striking. Both plants intend to rely
upon diesel generators manufactured by Transamerica Delaval
Inc. (TDI) as their onsite power source during full power
operation. Neither plant had been issued any type of operating
license prior to discovery of problems with TDI diesel
generators. Both plants have requested authorization to
conduct low power testing notwithstanding incompletely resolved
questions concerning the TDI diesel generators. And, for both
plants, the fuel load and precriticality testing authorization

is the initial operating license.!’

12 NRC Staff Response to LILCO's Motion for Directed
Certification . . . at 5, n.4 (August 17, 1984). See
NUREG-0954 (Catawba Safety Evaluation Report), Supplement No.
3, at 8-1 to 8-3. Presumably as a result of the confusion
concerning the meaning of the Commission's May 16 Order, the
Staff perfunctorily considered exigent circumstances in the
Catawba SSER in order to grant a "partial exemption." The same
considerations would support the grant of the same "partial
exemption" to LILCO if any exemption were necessary. They are
that the facility is completed, there will be delay costs if
the license is not granted and that the applicant has made and
continues to make a good faith effort to comply with GDC 17.
Indeed, LILCO understands that Catawba, unlike Shoreham, has no
alternate power sources at the site to compensate for questions
concerning its unlicensed TDI diesel generators.

'3 The Catawba plant was permitted to load fuel and conduct
precriticality testing, activities which would be conducted at
Shoreham during Phase I. Although Phase Il of Shoreham's test
program goes beyond what was authorized at Catawba to include
initial criticality testing, the facts at Shoreham demonstrate
that there is no difference in these phases with respect to the
need for AC power. No AC power is needed in either Phase I or
Phase II testing.



Approval of a Phase I and Phase II license for Shoreham
is further compelled by the Commission's action with respect to
Mississippi Power and Light's Grand Gulf plant. GCrand Gulf
also reiies upon TDI diesel generators to fulfill the
requirments of CDC 17. Despite the discovery of problems with
TDI diesel generators, Crand Gulf was permitted to continue low
power testing following the discovery of those problems. It
was not until GCrand Gulf was being considered for full power
operation that any exemption from the NRC's regulations was

issued. See Mississippi Power and Light (Grand Gulf Nuclear

Station, Unit 1), Exemptions for Full Fower Operation, 49 Fed.
Reg. 35448 (1984).'*

Finally, authorization of Phases I and II of low power
testing for Shoreham would be consistent with the Commission's

decision in Diablo Canyon. Although reliability of cnsite

power sources was not at issue in Diablo Canyon, there were

outstanding questions concerning quality assurance at the
Diablo Canyon plant when the Commission permitted fuel load and
precriticality testing. As the Commission noted in that

decision:

'*  Although Grand Gulf has one non-TDI! diesel generator
powering its HPCI system, without the TDI diesels, Grand Gulf
does not have a qualified onsite diesel generator set in full
compliance with GDC 17.




The risk to public health and safety from
fuel loading and precriticality testing is
extremely low since no self-sustaining
nuclear chain reaction will take place under
the terms of the license and therefore no
radicactive fission products will be
produced.

Pacific Cas & Electric Co (Diablo Canyon Nuclear Power Plant,

Units 1 and 2), CLI-83-27, 18 NRC 1146, 1149 (1983). The
rationale for the Commission's grant of a license to Diablo
Canyon is applicable to Phase I and Phase Il activities at
Shoreham. As already noted, there is no dispute that
activities to be conducted during these phases present
absolutely neo risk to public health and safety, even absent a

fully litigated onsite power source.'®

Given the treatment of these plants and others, Suffolk
County's previously repeated assertions that the NRC has no
legal authority to issue a license for Phase [ or Phase Il defy

both factual and legal precedent. See September 5 Order at 10;

%  On several occasions, Suffolk County has attempted to
distinguish Diablo Canyon on procedural grounds. The County
has claimed at because Diable Canycn was an enforcement
action rather than an initial licensing proceeding, the
Commission's conclusions are somehow inapplicable to Shoreham.
The procedural posture of the Diablo Canyon decision has no
conceivable impact on the substantive conclusion reached -~ the
activities to be conducted present no risk to the public and,
therefore, fuel loading and precriticality testing may proceed
without resolving potentially significant safety issues not
material to fuel loading and precriticality testing.
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NRC Staff August 17 Response, at 5, n.4 (concerning Duke Power

Company's Catawba Station); see also Diablo Canyon, 18 NRC at

1149; Virginia Electric and Power Co. (North Anna Power

Station, Units 1 and 2), LBP-77-64, 6 NRC 808, 814 (1977). The
grant of a Phase I and Phase Il license is also consistent with
10 CFR § 50.57(c) which authorizes "low power testing

(operation at not more than 1% of full power for the purpose of

testing the facility), and further operation short of full
power operation" (emphasis added). Thus, there is absolutely
no basis for claiming that the NRC does not have authority to

issue such licenses.

Similarly, the Intervenors' frequent claim that fuel
load, precriticality and initial criticality licenses are not
"operating licenses" strains credulity. Fuel loading,
precriticality, and initial criticality must be either part of
"construction" or "operation." If not, this activity need not
be licensed. Surely the Intervenors do not so contend. If, on
the other hand, they contend that fuel loading and
precriticality and initial criticality testing are simply part
of the construction phase, those activities are authorized by
LILCO's construction permit, no further license would be

needed, and LILCO could engage in these activities now.



The Intervenors have also argued in other contexts that
their security concerns should delay issuance of a license for
Phases I and II. They do not, and cannot, contend that LILCO's
supplemental power sources (EMD diesel generators and 20 MW gas
turbine) ought to be considered vital equipment for security
purposes during Phases I and II, however. It has been
conclusively established that the supplemental AC power sources

are not needed for any purpose. Thus, any issue relating to

security for these supplemental power sources is irrelevant and

immaterial to Phases | and II. Although the September 5 Order

did not expressly address security, the implications of that

Order are clear. The Board unequivocally recommended issuance
of a license now. Prior to issuance of that order, the Board
had not only completed hearings on low power issues, but had
received Suffolk County's proposed security contentions and had
twice held argument on them (August 16 and 30).'* Tha
inescapable inference is that the Board rejected any notion
that security matters for the supplemental power sources were

pertinent to Phases I and II.

'*  The Board is still considering whether the Intervenors

have raised any admissible security contentions with respect to
Phases III and IV of LILCO's low power testing program. A
third conference of c~unsel is scheduled for September 14 to
discuss the effect, ‘i a.y, of a September 11, 1984 letter from
the NRC Staff (A. Sci'rencer) to LILCO (J.D. Leonard) concerning
the Staff's "re-evaluat.on" of LILCO s Security Plan to require
making the EMD diesels a vital area.



In short, Commission precedent and the facts found by

the Licensing Board establish that activities such as those
proposed by LILCO during Phases ' nd Il present essentially no
risk to the public health and safety. The Commission has
consistently granted applications to conduct these types of
operations, even in the face of outstanuing safety issues
material to other phases of operation. At Catawba and Grand
Gulf, these activities were permitted despite an outstanding
issue identical to that at Shoreham, namely the reliability of
the onsite TDI! diesel generators. Thus, since all material
health and safety issues have been resolved, consistency
demands that the Commission find that the Licensing Board's
September 5 Order forms a basis for authorizing the activities

proposed during Phases I and II.'’

'7  The NRC may not apply different rules to different
applicants. As a federal Court of Appeals judge stated in
chidirg uneven Federal Trade Commission action:

law does not permit an agency to grant to one
person the right to do that which it denies to
another similarly situated. There may not be a
rule for Monday, another for Tuesday, a rule for
general application, but denied outright in a
specific case.

arter Pa . v. FIC, 333 F.2d 654, 660 (5th Cir. 1964)
Ecencurrinq opinion;.
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B. No Exemption Is Needed To
1 Pha tivitie

The Bi. ner Board's September 21, 1983 Partial Initial
Decision established that resolution of diesel ¢enerator
contentions precluded low power testing only insofar as they
prevented reasonable assurance that Shoreham could be operated
during low power testing without endangering public health and
safety. Shoreham, 18 NRC at 634. The uncontroverted facts
established by the July 24 Order in this proceeding demonstrate
that none of the postulated accident and transient events have
any conseguences, even assuming no onsite AC power source
during Phases I and II. No AC power is needed to perform the
safety functions specified by GDC 17. September 5 Order at
7-10. Consequently, the pending diesel gensrator contentions
are immaterial to reasonable assurance that Shoreham could be
operated during Phases I and Il without endangering public
health and safety.

In other words, GDC 17 is met during Phases I and Il of
low power tasting, notwithstanding the pending proceedings
concer ing the reliability of the TDI diesel generators. By
its terms, GDC 17 requires that an onsite power source be

provided to permit functioning of structures,
systems and components important to safety

¢« + « |and providing| gg“}iiggg_g{ifgégx_gng
capabi to assure that ) spec
oceopt§§f¥

fuel design limits and deaign
conditions of the reactor ~oolant pressure
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boundary are not exceeded as a result of

anticipated operational occurrences and (2)

the core is cooled and containment integrity

and other vital functions are maintained in

the event of postulated accidents.
10 CFR Part t£0, Appendix A, General Design Criterion 17
(emphasis added). For Phases I and II, that necessary AC power
is undisputedly zero. Therefcre, the degree of reliability of
LILCO's onsite power source is immaterial. Stated differently,
there is no need for any degree of diesel generator reliability
in order to meet the "sufficient capacity and capability"
standard. I+ follows that if a regulation requires no
performance by a required system, no exemption from that

regulation is needed while the reliability of that system is

subject to pending proceedings.'®

This conclusion is consistent with the views of the
Ceneral Counsel outlined in SECY-84-290A (July 24, 1934). O0GC
noted that "some regulations can be considered inapplicable as

a matter of simple logic." Id. at 19. The Licensing Board

18 Even if the Commiscion were to place some talismanic
significance on having an onsite power source in order to
comply with GDC-17, no exemption would be necessary. LILCO has
TDI diesels which were provided to meet the requirements of
GDC-17. The only outstanding gquestion on the TDIs is whether
they have the "sufficient capacity and capability" required by
the regulations. Since no AC power is necessary, the
reliability »f TDI diesel generators could be zero and yet
there would still be sufficient onsite power to perform the
functions required by GDC-17.
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recognized that such "simple logic and common sense" must be

employed here in applying GDC 17. September 5 Order at 10.

It is important to distinguish Phases I and II from
Phases III and IV in this regard. When the Commission was
considering whether any exemption was needed to conduct low
power testing, its primary focus was upon the need to harmonize
GDC 17 with 10 CER § 50.57(c¢).!* Most of the factual
discussion involved the amount of time available during low
power testing to supply AC power and whether an enhanced
offsite power system could provide reasonable assurance that
power would be available within the specified time, thus
rendering the strict requirements of GDC 17 inapplicable. The
Commission was concerned about the precedential effect of
allowing the Staff, or a Licensing Board, to exercise unbridled
discretion in harmonizing the regulations without the
applicant's invocation of a formal exemption process.?® Here,

however, if absolutely no AC power is needed, there is no

'* Commission Meeting (Argument on Shoreham), May 7, 1984, at
Tr. 9, 13-16, 40-44, 49, 61-65, 71-75, 83-84, 87-89, 101-107,
119-129).

2¢  Though LILCO believed it was appropriate to harmonize

§ 50.57(c) and GDC 17, comments of the General Counsel are
instructive as to the Commission’'s thinking. OGC believed that
such a harmonization as applied to all of low power testing
"would have entailed highly judgmental and controvertable
decisions about whether the level of safety associated with the
application of the regulation to lower power can be deemed
excessive." SECY-84-2902, at 19.



judgmental or discretionary application of the General Design

Criterion. It is a straightforward exercise to conclude that
if no AC power sources are required for the activities
proposed, a regulaticn requiring onsite AC power sources for ’
full power operation does not require resolution of questions
concerning the reliability of these sources.?' Significantly,
not only did the Licensing Board find that there were no
controverted facts with respect to the safety of operation
during Phases I and II as a result of LILCO's summary
disposition motions, it also noted that it had the benefit of
an evidentiary record concluded after nine days of hearings in
which those conclusions were similarly undisputed. September 5

Order, at 8.

C. THE LICENSING BOARD'S DECISION SHOULD NOT BE STAYED

The Commission's September 7 Order requesting the views
of the parties directed that any written submittals include a
discussion of the factors specified in 10 CFR § 2.788(e). That

provision states:

21 Again, the Commission's May 16 Order did not say how

GDC 17 should be applied, only that it was not "inapplicable to
low. power." Thus, a plant with no onsite diesel generators
would not comply with GDC 17 even for a fuel load and
precriticality license. A plant such as Shoreham which has
onsite diesel generators whose reliability has <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>