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Re: Department of Labor Case No. 91-ERA-01 and 91-ERA-11
Mosbaugh v. Georgia Power Company (EA 95-277)

Dear Mr. Ebneter:

This letter is in further response to your letters of December 12, 1995 and January 12, 1996
and supplements our December 21, 1995 letter concerning the U. S. Department of Labor
Secretary’s Decision and Remand Order of November 20, 1995. This letter addresses in detail
your concern about the potential “chilling effect” associated with the termination of Mr. Allen
Mosbaugh and the issuance of the Secretary of Labor's findings. Our views of the spparent
violation and a root cause evaluation are also presented. Based on the discussion below,
Georgis Power Company denies this apparent violation.

The § s Decis

Georgia Power believes that the Secretary of Labor's decision holding that Mr. Mosbaugh's
surreptitious tape recording was lawful and constituted evidence gathering in support of &
nuclear safety complaint is legally and factually incorrect. Therefore, Georgia Pow ¥ will
appeal the Secretary’s final decision (after the required remand(s) for further determu \ations),
if it is unfisvorable to Georgis Power. Moreover, Georgia Power has moved to reope.: the
Department of Labor record oa the basis of new and material information which was oct
availabie prior to the close of the hearing record in 1992. The new information includes
portions of tape recordings withheld from disclosure by the NRC in the normal course of i’
investigative efforts and documentation provided to the NRC by Mr. Mosbsugh. As more
fully explained in its Motion to Reopen the Racord (Attachment 1), Georgia Power contends
that Mr. Mosbaugh willfully caused violations of NRC regulstions and the Atomic Energy
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Aa,dmhefdsdyteniﬁedndeepmmanofuboran.mddmmupian
indiscriminate, unreasonable and, in some instances, unlswful

ltishmﬁcthnd\eSmuyofhborhndeumer.Mosbmgh'smmnmm
wpmﬁmudydmmﬂmhwluﬁmmswnmﬁmmmcwm
inspeamn“proteﬂedwﬁvitydmeomhmdwidmnﬁuﬁnginupponoﬁmw
safety complaint.” (DeddonandRmndOrd«nlJ.)AsﬁmMaphimdintﬁsl«ta,dn
validityofthisdeeiﬁoni:,infwt.dlemofmlepldisputewithdnSmnryofhbor'u
order. Quwidmeduﬂydmnmathudmtmllmmhmwm
wmmmmdmmmmmmmmmcmwm
unpbyeuwcoopmﬁnuywithNRCﬁnveniglﬁomwﬁhrmgniﬂn'Mm
rights in the investigative process. hMVWWMmWMM
may request that the NRC tape record investigative interviews. (April 5, 1990 "OI Interview
Guidelines," pg. 2, (Attachment 2)). Mr. Mosbaugh, on the other hand, decided to make his
own tape (Tape 251) of his Ol interview on August 15, 1990, without informing the NRC.
Shtﬁhﬂy,tnupemordedNRCRaidunlnwm(hpelm;hpeln)MNRC
Regional Inspectors (Tape 87). Funhermore,Mr.MoMghdidnotlinith'lupin.to
documenting evidence of safety violations. Rather, when his tape recorder was “on”, it
capmedthonwnv«miomwithiniumge;mdwninwﬁchw.wmwm
active participant. Tﬁshmﬂnﬁndofnpemdimmumbemmﬂyw
uevidmudnﬁnginwpponoﬁmmnfetyeomplﬁm It also clearly is not the kind
ofupingwhiebtheNRCwouldhnvecommphudaMMr.MMtodo.u
meytheSmw(DedﬁmandRmndM«ul‘.foomeﬂ. To the contrary,
it is the type of taping which breeds distrust and chills open communications.

mmwmammmm«mmmmmmmm
whenmchupemadingh'pmecteduﬁvity'wunddrmdbyfamChﬁmnSdinin
his July 14, 1993 letters to the members of the U.S. Senate Subcommittee on Clean Air and
Nuclear Regulation. Chairman Selin observed that "lawful taping of conversations to which
the employee is a party to obtain safety information, carried out in a limited and reasonable
manner, for the purpose of promptly bringing such material to the attention of the licensee or
ﬁwNRC.dnuldnotbuvnﬁdbuisfortamimﬁngnunployu'AsanlChom&om
hsommkwoftheupemodimw.uowmgbﬁmplyupdwymmﬁn
course of many months as they unfolded. The tape recording was not limited in either
duration or scope, nor was it selective. Mr. Mosbaugh did not promptly disclose the existence
oftheupatotheNRC;onlywba:orderedtoomnpdtherdunofmeupuwGwrﬁn
Power did he inform the NRC of their relevance to ongoing regulatory reviews.
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In our view, the Secretary had an inadequate and incomplete factual basis for evaluating Mr.
Mosbaugh's tape recording, even against the standards set out in Chairman Selin's guidance.
With the benefit of the whole story, including the facts set forth in our Motion to Reopen, the
Secretary should find that Mr. Mosbaugh's taping did not meet the criteria set forth by
Chairman Selin; it was not carried out in a limited ar reasonable manner, nor did he promptly
advise the NRC of his taping or the information on his tapes. Furthermore, the tape
recordings do not support Mr. Mosbaugh's Department of Labor claims and demonstrate his
own significant contribution to the violation of NRC regulations, which was the subject of one
of his major allegations, i e. the April 19, 1990 Licensee Event Report. These facts, Georgia
Power submits, are reasons why Mr. Mosbaugh did not promptly disclose the existence of his
tape recordings to either the licensee or the NRC, and why his actions were not "protected.”
A copy of former Chairman Selin's letter is enclosed (Attachment 3). Georgia Power notes
that Chairman’s Selin letter does not rise to the standard of a rule, regulation, or order as
cortemplated by Section 161b of the Atomic Energy Act. Further, Georgia Power questions
whether the criteria set forth in Chairman Selin’s letter would be judicially upheld as

adequately protecting the rights of employers in similar situations.
Root Cause Evaluation

If there is a violation, then its apparent root cause is the difference between the legal positions
of Georgia Power (with which the Department of Labor Administrative Law Judge agreed in

1992) and of the Secretary of Labor in 1995 regarding "protected activity” under the Energy

Reorganization Act. A contributor to this difference of positions is the lack of & complete and
accurate record before the Secretary of Labor resulting, to & significant degree, from the lack
of relevant evidence svailable to Georgia Power prior to the close of the Department of Labor
record.

E . I.Cl .“. Em. ™ s ﬁ c

From the outset, Georgia Power has been careful to separate Mr. Mosbaugh's taping actions
from vanous courses of action available to Vogtle employees who may want to raise safety-
related concerns. Georgia Power contends that Mr. Mosbaugh's taping, under the
circumstances, was inappropriate. However, Georgia Power also recognizes that the voicing
of concerns is not only appropriate, but should be encouraged. Georgia Power has
encouraged its employees to maintain open and frank communications within its organization
and with the NRC and to promptly report safety or operational issues. As further explained in
our letter of January 10, 1991, Georgia Power recognized that its employees might associate
Mr. Mosbaugh's administrative leave and termination of employment with his identification of
safety concerns. Early Georgia Power initiatives were designed to preclude possible
misunderstandings and to make clear that Mr. Mosbaugh's discipline was associated with
surreptitious taping of conversations and was not the result of his raising concerns. A copy of
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Georgia Power's January 10, 1991 letter is attached hereto as Attachment 4 for your
convenience.

Georgia Power has repeatedly stressed that no adverse action was taken against Mr.
Mosbaugh as s result of submission of his concerns to his employer or to the NRC.
Significantly, the Secretary of Labor did not find any retaliation for raising of concerns and
specifically concluded Mr. Mosbaugh's average interim performance rating in August 1990
and removal of his company car when assigned to SRO school were not retaliatory for raising
concerns. (Decision and Remand Order at 15-16.) In our prior January 1991 letter to you we
pointed out that at the time Mr. Mosbaugh was placed on administrative leave, he had been
previously selected and assigned to SRO training and the Manager-in-Training program. The
training had been listed as his first choice on his list of career options developed on April 30,
1990. These facts were emphasized to our employees in a January 2,1991, letter from Mr.
Bill Shipman. (Attachment E to Georgia Power's January 10, 1991 letter).

Georgia Power disclosed the existence of Mr. Mosbaugh's massive tape recordi igs to its
employees on September 19, 1990, shortly after learning of the taping (see Att: chment A to
Georgia Power's January 10, 1991 letter). This was consistent with Georgia Po ver's attempts
to foster better internal communications during this time frame. In a similar meszner, Georgia
Power's Plant General Manager issued a memorandum to employees in August 1990 (prior to
knowledge of Mr. Mosbaugh's taping activity) which informed them that all allegations of
wrongdoing reviewed by a special NRC inspection team had been found to be
unsubstaritisted. The General Manager also emphasized Georgia Power's policy of
cooperation and openness with the NRC:

The NRC appropriately investigates allegations of wrongdoing which bear on
matters of safety or public health in & thorough and deliberate manner. While a
formal interview [of an employee] may be disconcerting or stressful, these reviews
are sometimes necessary. Georgia Power encourages cooperation in these
investigations and views it as essential that the NRC obtain the relevant and material
facts.

(Attachment S, August 21, 1990 letter from G. Bockhold, Jr. to plant employees). Such
factual disclosures to employees, we believe, foster a more trustiug work environment.
Indeed, the Southern System's nuclear plants have common principles for nuclear operations,
including the principle that "we maintain open and candid relationships with each otber,
regulatory agencies and others with which we interact"(Attachment 6).
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On a more general level, Georgia Power has taken several measures over the years which
assure that safety and compliance-related issues are raised and addressed by our employees.
Foremost, Georgia Power has a well-publicized and practiced management philosophy of
openly and frankly identifying and communicating potential problems in order to maximize
awareness and to facilitate resolutions at the earliest possible stage. The internal procedures
for soliciting, addressing, and resolving concerns over nuclear safety and compliance, as well
as other work place concerns, are found at both the plant and corporate office. We described
these procedures in & September 30, 1993 letter from the Vice President-Vogtle, Mr. C. Ken
McCoy, to the NRC (Attachment 7).

Plant Vogtle maintains a "Deficiency Card" system through which Vogtle employees or
managers can document and notify their supervision of & potential quality or safery concern,
which requires that the concern be formally addressed and, if necessary, resolved by
appropriate maiagement. Literally hundreds of Deficiency Cards are developed and resolved
each year. The identification of these potential issues also is reinforced by Vogtle's "Major
Problems List" which specifically identifies the most significant probles which the Plant faces
and the steps designed to resolve the problems. In other words, management sets an example
by self-identifying matters of concern.

Vogtle also maintains 8 Quality Concerns program, a very similar program is available to
nuclear employees in the corporate office in Birmingham These programs are designed to
allow any employee to raise any concern, including anonymous concerns. The program at
Vogtle provides for employees to take safety concerns to the Birmingham program if they are
uncomfortable using Vogtle's program. In Atlanta, Georgis Power maintains & *Corporate
Concems" program, which allows any employee to file a concern at a level reporting directly
to the Company's executive officers. This is yet another avenue available to employees in
1990 and today to express opinions, including non-nuclear matters, to upper management and
demonstrates a management philosophy of openness and receptivity. At Vogtle, filled-out
concern forms including anonymous ones, can be placed in any of several "drop boxes”
located in the Plant. With respect to those quality-related concerns that are not submitted
anonymously, there is an acknowledgment section on the form which seeks feedback on the
satisfaction of the submitter as to the resolution of the concern. A high percentage of those
individuals returning this acknowledgment reflect such satisfaction.

We are confident that Vogtle's Quality Concerns program is effective and viewed as a

iti vehicle for raising concerns by our employees. The NRC staff shares our view. In
May 1995 the NRC reviewed Vogtle's Quality Concern program (Inspection Report No. 50-
424/425 95-14, dated June 22, 1995). The NRC Inspectors concluded that Vogtle's Quality
Concerns program was effective in handling and resolving employee safety concerns. The
Inspectors found the Vogtle Concerns program files to be notably well organized and
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information related to the concerns was very thoroughly documented. Concerns were clearly
identified and addressed. Closeout letters to the concerned individuals were well written and
timely. The Inspectors also interviewed approximately 20 empioyees from various levels at

Vogtle. The NRC Inspectors observed:

The . . . employees interviewed all stated that they would report safety concerns. All
said they would report such concerns first to their supervisor/management, and
would have confidence that the supervisor/manager would adequately resolve the
concerns. Most said that all such concerns in the past have been adequately resolved
by the supervisor/management. All said that they had not been intimidated or
harassed by management for raising safety concerns. Most said that management
was very receptive to safety concerns.

(Inspection Report 95-14, Report Details, page 6 (emphasis supplied)).

In addition, Vogtle employees are trained as part of their orientation on their right to raise
concerns with the NRC. The NRC-prescribed forms are posted around the plant as are
notices signed by the General Manager of Vogtle providing information concerning the
reporting of quality concerns.

Georgia Power has responded to matters associated with Mr. Mosbaugh's concerns and
allegations in a manner designed to avoid any “chilling effect.” For example, in May 1994 the
NRC issued a Notice of Violation associated with one of Mr. Mosbaugh's principal
allegations. I issued 8 memorandum to nuclear employees which reinforced Gecrgin Power's
policy of openly communicating their concerns to supervisors or through the Quality
Concemns program. Employees were reminded that the Nuclear Regulatory Commission is an
alternate avenue, and numerous bulletin boards throughout the work areas provide
information about that avenue. The memorandum assures employees that they may raise
concerns "without any fear of penalty or retaliation.” The Senior Vice President, Mr. Jack
Woodard, made a presentation to nuclear employees at Vogtle (and Plants Hatch and Farley)
to underscore my message. Similarly, in October 1995 the Secretary of Labor issued a
Decision in the Hobby v, Georgia Power matter. Shortly thereafter, in order to assure the
Decision was not misconstrued, the President and Chief Executive Officer of Georgia Power,
Mr. H Allen Franklin, issued a8 memorandum re-emphasizing our policies on raising safety and
regulatory compliance concerns. Mr. Franklins letter included the following statement:

No retaliation for raising & compliance concern will be tolerated. Any employee,
including a supervisor, manager or officer, who retaliates or penalizes an individual

for submission or voicing of a concern will be subject to appropriate disciplinary
action.
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Copies of my May 11, 1994 memorandum and Mr. Franklin's October 3, 1995 memorandum
are included in Attachment 8.

We have continued to keep our employees informed of developments in the Department of
Labor proceeding. Enclosed is & general News Update made available to Birmingham and
Plant Vogtle employees shortly after the Secretary of Labor's November 20, 1995 decision
(Attachment 9).

Conclusicn

In summary, Georgia Power disagrees that Mr. Mosbaugh's taping was protected activity
based, in part, on evidence not in the Department of Labor record and currently known to the
NRC, and based in part on the NRC Chairman's letter of July 14, 1993. No finding was made
wummwrowmmnymmmwmu
raised safety concerns; instead, this matter is primarily a legal dispute about the meaning of the
law and its application to controverted facts. Consequently, Georgia Power respectfully
disagrees that it violated ERA Section 211 or NRC regulations. Even if ultimately proven
wrong, history reveals that Georgia Power acted reasonably and in good faith in 1990 without
the benefit of any clear NRC precedence. In 1992, the Administrative Law Judge agreed,
thereby confirming the reasonableness of Georgia Power’s position.

As discussed above, the Secretary had an inadequate record to determine the nature of Mr.
MoMﬂ'smma,thMMMwlmwmm
Mr. Mosbaugh willfully violated NRC regulations. Georgia Power has repeatedly stressed
that it never discriminated against Mr. Mosbaugh for raising or pursuing safety or compliance
concerns, and continues to emphasize the need to raise such concerns through its established
policies and procedures.

As discussed above, Georgia Power believes the Secretary of Labor's November 20, 1995
decision is in error and will appeal the final order of the Secretary if it is unfavorable to
Georgia Power. Georgia Power also has moved to reopen the record to admit evidence which
was not available to it at the close of the 1992 Department of Labor hearing. Georgia Power
proﬁliuranﬁaﬁonﬁonhembnﬁsionmvoidngofoommdhuwdwkupm
employees informed of developments in these matters. We believe that these efforts have
avoided,mnixinﬁudmunmmpncﬁcﬂ.myunpbyapcwpﬁoomnw.w
was retaliated against for voicing concerns.

This letter was reviewed by me and others familiar with these historical events. While I do not
unmmmdmmmmwummmmmm
are true and correct to the best of my knowledge and belief. We are availsble to provide any
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clarification, expansion, or verification which you should desire. As the Executive Vice
Fresident - Nuclear of Georgia Power, | am authorized to execute this letter on behalf of

Georgia Power.

Swomn to and subscribed before
me this /9 ¥day of January, 1996.

%‘!W
Notary Publi

My Commission Expires:
12)15/9¢

Yours very truly,

Yy A o

W. George Hairston, [Tl



interotfice Correspondence

ATTATHMENT 2

Date: April 5, 1990

Re: Wﬂmmmw
] Interview Guidelines :
0006%

Log: -
Security Code: NC

from: C. K. MecCoy
To: Vogtle Project Personne)

wher. investigations are being conducted by the Muclesr Reguia-ory
Commission’s Office of lnvestigations (01}, 01 investigators =ay contact
you at home or at work to set up an interview. Thers will be no
restrictions placed by Georgis Power Company on your communicCations with
NRC personnel. The purpose of the following guidelines 15 to advise

Georgia Power Coapany employees of their rights and obligaticrs in desling
with NRC investigations.

NRC Interyies Sequest

You Uy have Lhe 1ight to deciine to be interviewed. GCeorgis Mower

rgia P
d;sc::;agos this action and encourages individuals to cooperate fully with
the .

I1f contacted off the job site or during off duty hours, {ndividuals may

postpone any interview until the next work cay. The company will pay you
for your time when the interview 15 onsite.

Management Hotificaiion

1f contacted by NRC investigators at work, notify your supervisor to
arrange an interview. If contacted off the jobsite, Georgia Power Company
suggests that you notify your supervisor to arrangs an interview, however
supervisory notification {5 strictly on a voluntary basis.

Repreasntation

Georgis Power Company strongly recommends that vou have representation it
any interview wi NRC investigators.

You may demand to have & lawyer, coworker, or friend of your choice at any
onsite or offsite interview.

You may request management to arrange for a company lawyer to confer with
you before an {nterview and to represent you during the interview. This
will be at no cost to you.

Georgia Power A



Becording the lnterview

You may request to have the NRC tape-record the interview. Georgia Power

Company recommends that you request 3 copy of the transcript from the NRC.

Sworn Stasemenis

You may be asked by tha NRC for a signad, sworn statement. If you provide
such 2 statement, it should be reviewed very carefully and you should make
any changes you wish so that the statement is correct and fully reflects
your position. 1f you sign, you are entitled to a copy for your records.

You may have a lawyer review or prepare your statement with you for
accuracy and legal effect. :

Rememder, our policy is to be open, honest and to cooperate fully with the

Nuclear Regulatory Commission.
—) .
”%nlm/
/}A;.—c. K. McCoy

CKM:WBS :mjc
cc: NORHS



¢ J“ “.9"

&,

boeet July L4, 1993
CHaimmAN

.!r
a¥

UNITED STATES ATTACHMENT 3
NUCLEAR REGULATORY COMMISSION

WARKIMGTON, 0. C. 20088

S0t

The Honorable Joseph I. Lisberman, Chairman ,
Subcommittee on Clean Air and Nuclsar Regulation.

This responds to your lettar of June 11, 1993, in which
requested the Nuclasar Requlatory Commigmion’s views on
one~party taping of conversaticns by employees of NRC
could congtituts, in some circums

TAncas, protectad activity under
section 211 of the

Energy Reorganizaticn Act ef 1974, You also
sSuggested that it would be a

PPTopriate for the NRC te communicate
its views on this issue to the Oepartment of Labor.

In general, the NRC believes that Attampis by employees of NRC
licensees, centractors, or subcsntra

evidence ralating ts nuecl
facilities or to gather evidence of discr
reporting of safety issues for Purposas coversd by section 211 of
the Energy Reorgarnizaticn Act, 42 U.S.C.

Sec. 5851, are
activities subject to Protection under that section. In the

context of the Committae’s lettar, the NRC belisves that legal
surreptitious taping by an employee of paersonal conversations, to
which the employee is 2 PAITY, with the intent of p:wug the
inforzation obtained to the licensee or the NRC, is an a vity
sibject to protection under section 211.

Although the activity Day be vithin the scops of activities
protactad under section 211,

eaployment may still be terminated
(or other employment action ¢

behavier; i.e., for legitimate, nen-discrimsinatory rsasons,

including vhether the ACtivity vas carried out in an unressenable
sanner or in viclation of law.

Thus, while the Commission
recognizes that attampts

by an employee to gather evidence of
safety viclations or related discrizmination in some respects

could have a disruptive effact on the vorkplace, the mare
potential for interruption of routine conduct of operations that
may be caused by resscnable vhistiablower activities should net
be a basis for disciplinary actisn against an employee. For this
reason, determination of vhether an exployer may terminats or
take other employment action against an employes vho has engaged
in an activity subject to protection under section 211 will



2

depend on the specific facts and circumstances of the particular
case. Lawful taping of conversations to which the employee is a
party to obtain safety information, carried cut i1n & limited and
reasonable manner, for the purpcse cf promptly bringing such
material to the attention of the licensee or the NRC, should not
be a valid basis for tarminating an employee.

Once an employee has acted to gather evidence, the employee
should inform either the licensee or the NRC, of the employee’s
actions. Prompt notification is in the public’s interest because
it enables the NRC and/or the licensee to act promptly to protect
public health and safety, to recognize and correct any possible
safety viclation, or to address any possible discrimination.
Surreptitious taping properly carried cut under the direction of
the NRC should afford the employee >rotection under section 211
of the ERA for such action.

By copy of this letter, we are communicating our views on these.
issues to the Department of Labor and are also serving it upon
the parties participating in the Department of Labor proceeding,
Mosbaugh v. Georgia Power Company.

Sincerely,

A

Ivan Selin

cc: The Honorable Robart B. Reich
Parties to the Mosbaugh preceeding
(Alan Mosbaugh)
(Georgia Power Company)



Susisd Foaw Comopey
3i3ceame™ facue

e e - ATTACHMENT 4
Teanmone 404 £26.5188

B RL—

&0 v ermees Come’ Parnway
for Ovoe o 1298

B revegug™ L300n8 35207

Tazone 228 868 5581 -
mers .
W. G. Hatrmton, il ‘
Senc \é;::r Foue January 10, 1991
ELV-02428
0782

Docket Nos. 50-424
50-42%

U. S. Nuclear Regulatory Commission
Document Control Desk

Washington, D. C. 20855
Gentlemen:

VOGTLE ELECTRIC GENERATING PLANT
ALLEGED EMPLOYEE DISCRIMINATION

This letter is in response to your letter, dated December 11, 1990, concerning
the U. S. Department of Labor's Wage and Hour Division, November 16, 1990 letter
rz:rding a complaint filed by a former employee of Georgia Power Company's
(GPC) Vogtle Electric Gemerating Plant (VEGP). The Wage and Hour Division found
that "the weight of the evidence to date" indicated that the former employe. was
"engaged in protected activity within the scope of the Energy Reorganization Act
and that discrimination as defined and prohibited by the statute was a factor in
the actions which comprise his complaint.” The basis for the Wage and Hour
Division’s conclusion was that the former employee filed a petition with the
Nuclear Regulatory Cosmmission on September 11, 1990, and provided tape
recordings of conversations to the NRC on September 13, 1990, and that on
September 15, 1990 the employee was placed on administrative leave and
subsequently terminated from VEGP employment on October 11, 1990.

Goor?u Power Company has requested a full, dg novp, evidentiary hearing on this
complaint. Counsel for GPC has kept NRC General Counsel representatives
informed of all stages of the investigation and proceedings in this matter. In
addition, the NRC has been kept informed by GPC concerning two prior complaints
filed with the Department of Labor (DOL) under the Energy Rcorgunutioa Act by
this former employee. These prior complaints were filed June 7, 1990, and

ust 23, 1990. In both instances, the Wage and Hour Division found that

allegations of impermissible adverse employment action were without merit. The
esployee has appealed those findings.

Your letter requests an explanation of the basis for the employment action

regarding the former employee and copies of any investigative reports regarding
the circumstances of the action.
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Georgia Power Company, although maintaining various documents pértaining to the
esployment action, has no specific *investigative report® associated with the
esployment action. The available documents inciude, for example, copies of the
request for proceeding, documentation associated with allegations contained in
the request, and the partial deposition of the esployes taken on Septesber 11,
1990. Other relevant and material documentation is anticipated to be entered
into the record of the evidentiary hearing. In the msantime, should you desire
to review any of this {nformation, please feel free to contact me.

With respect te the employment action taken, the formar employee’s surreptitious
taping of co-workers and employees of your agency, its negative effect upon cpen
communications, and the implications of the tape recording relative to the
trustworthiness of the employee constitute the basis for the former employee’s
discharge. The NRC is now weil aware of the nature and extent of the tape
recording. However, up until September 12, 1990, the NRC apparently was
unaware of the tuiz‘onn though the former employee had access te and was
intervieved by the conceraing his allegations on several prior occasions.
Georgi. Power Company notified the NRC of the tapes existence early on September
12, 1990, after lnraia' of their existence on Septesber 11, 1990. The forwer
empleyee and his counse notified the NRC cof the tapas existence late on

September 12, 1990, only after the DOL administrative judge ordered the tapes teo
be provided to GPC.

The former employee's conduct in indiscriminately tape recording conversations
over a period of approximately eight (8) months placed him in 2 position where
he could no longer effectively manage employess, rendering his incapable of
effectively performing his assigned duties in the work place. This 1s Lecause
esployees at 2 nuclear power plant must be able to share facts, idsas, problems,
and opinions of both a business and interpersonal as well as personal nature.
Effective working relationships depend upon sutual trust and candor with an
expectation of privacy on those satters of an intarpersonal or personal nature
and certain business matters. The actions of the former employee violated these
cardinal principles. In this regard, 1t s importast to note that the former
employee had ample opportunities on numerous occasions to provide the tapes to
the NRC. Mersover, the former employee tape recorded representatives of your
agency who were investigating allegations submitted by himself and taped
subordinate esployees who reported to, and were subject to his instructionms.
Our discovery of these activities on September 11, 1990, was the sole reason for
his termination of esployment. In fact, at the tims the forwer esployee was
placed oa administrative 1zave on September 15, 1990, he had been selected and
assigned to Sentor Reactor Operater training and the *Manager-in-Training®
rogras as of July, 1990. The training had been 1isted as his first choice on
his 11st of caresr options developed on April 30, 1990.

Regarding the other alleged "protected activity® of requesting the KRC to
{nitiate a proceeding based upon allegations, is early as June, 1990, the
esployee had provided the NRC with his concerns. MNore specifically, the General
Manager (VEGF) asked the NRC Resident Inspector to meet with him and the former
employee 50 that the former employee could articulate al) potential concerns.
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That meeting was hald on June 19, 1990 and the esployee was requested to air all
his concerns in the presence of the Resident Inspector. The esdloyee provided
no specific issues at that time but stated that he had some technical amd
managarial concerns which he had not fully formulated in his own mind. Geergia
Power Company tasked the corporate concerns manager to meet with the forwer
esployee te obtain

and investigate all concerns. Ouring that effort, om July 3,
1990, it became clear that t

he former esployee was withholding concerns.
Tharefore, the General Manager, om July 6, 1990, directed the former esplioyee in

writing to provide his concerns to the NRC. By the time the request for

proceeding was filed with the NRC on September 11, 1990, the NRC, as the forwer
employee knew, had already conducted an extensive review of his allegations.

Your letter also requested the licensee to describe actions, if any, taken or

planned to assure that the employment action regarding the former employee does
not have a "chilling effect® on the raising of perceived

safety concarns by
other 1icensee or contractor employees. Several actions have been taken, R
others are anticipated. A1l are designed to inform our esployees of the reason
for the esployment action taken and to inform them of their right and

responsibility to raise any safety concerns which they may have. This
information dissemination was intended to foster open, honest comsunication and
minimize or preclude any "chilling effect.” At the tims the employment action
was taken, GPC recognized that empioyees might attribute the administrative
leave and termination of employment as being associated with the formar
employee’s identification of safety concerns. Employees who were invoived with
these historic concerns readily understood the legitimate basis for the

employment action. In contrast, many workers without first-hand knowledge of
these Jetails might misconstrue the esployment actiom. Accordingly, informal
oral presentations were made to both "GP site employees

and VEGP corporate
employees which explained the bas‘s ror the administrative leave. The primary

points made in these presentations are contained in Attachment A, which was used
by the General Manager and Vice President - Vogtle in their statements.
Questions from employees were solicited and answered. These early initiatives
were designed to preciude misinformation, ware concurrent with the espioyment
action taken, and were effective. More specifically, employees are believed to
understand the distinction between discipline associated with the former
esployee's surreptitious taping of conversations and improper employwent action.

Information GPC had placed in the public domain also established the basis for
GPC employment action and differentiated between furtive tape recording by the
former employee and the raising of legitimate safety concerns. Prior to the
former emplovee’s discharge on October 11, 1990, GPC, by letter dated September
28, 1990, provided the NRC with preliminary comments on the former employee’s
September 11, 1990 request to initiate an administrative action agairst GPC.
Georgia Power Company specifically addressed its view of the surreptitious
taping as “a blatant disregard for the legitimate norms and expectations of
co-workers and employeas of your agency®. Moreover, this Septesber 28, 1990,
letter included a July 6, 1990, mesorancum from the General Manager (VEGP) to

the former esployee tasking him with providing safety-related concerns to the
NRC which he was withholding from GPC management.
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Subsequent to the former employee's termination from empioysent, GPC refrained
from responding fully to press inquiries. GPC's position in the matter was
provided to the press, but detailed interviews were not granted. This

was designed to minimize any residual chilling effect and the potential
appearance of retribution.

Later, however, (during Novembar, 1990) the former esployee pursued media
coverage of his safety concerns. In light of the inquiries from the media, the
former employee apparently was attempting to portray his concerms as substantial
and his motives as altruistic. Detailed interviews, therefore, were provided by
the Vice President - Vogtle to the major newspapers. In thase interviews, the
Vice President continued to differentiate between the basis for the former
employee’s discharge and impermissible discipline based upon the raising of
safety concerns. Also, the Vice President distinguished between the raising of
bona fide concerns and the concerns raised by the former esployee by disclesing
for the first time the fact that in early June, 1990, the former employee's
counsel had proposed a2 large financial settlement in exchange for his
forbearance in pursuing a claim and in submitting concerns to the NRT. News
articles in the Augusta and Atlanta newspapers, and other associated media
coverage, raised the issue of motive. Editorials in the Augusta newspapers
which followed these articles focused on the distinction between bona fide
concerns and concerns submitted for financial gain (Attachment B). Geergia
Power Company believes, based upon information provided by the media and the

Company, that our employees distinguish between the raising of bona fide safety
concerns and the motives and actions of the former employee.

In addition to the menner in which GPC publicized the basis f .~ its esployment
action, GPC also broadly addressed the merits of the allegations. First, the
September 28, 1990 letter deals with the allegations themselves. Second, the
allegation "hyped® 2o the media by the former empioyee and his counsel was
addressed directly in intra-company newsletters. Specifically, the allegation
of material false statements provided to the NRC regarding the reliability of
the emergency diesel generators it VEGP was addressed in a posting for employees
on October 31, 1990, (Attachment C) and in mid-November 1990 employee news
articles (Attachment D). These articles, among other things, provided details
to employess who would not have ready access to the information. The articles
acknowledged an error in the original data submitted to the NRC but,
specifically avoided a discussion of the degree to which the former employes
might have preciuded the error, how he was tasked personally to resolve the
error, and the fact that he proposed a revised Licensee Event Report which would
not hive materially differed from the original submittal. In other words, the
articles purposefully avoided attacks on the former employee and, by doing se,
permitted other employees to view the technical merits of the allegation in a
non-adversarial context, which was, less 1ikely to chill open comsunication.
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The duration of the NRC's on-going review (including several requests for
follow-on employee interviews) and other activities associated with the review
might dissuade some employees from raising safety or operational issuas.
Attachment E, enclosed, was provided to employees on January 2, 1981 to
reinforce open communication and timely identification and resoiution of safety
and operational issues. The various options for reporting concerns are
expressly set forth in the statement. The statesent also anticipates Georgia

Power Company's vigorous defense of the former employee’s 50.7 allegations in
the DOL proceeding.

In conclusion, GPC has addressed this matter in a manner designed to mitigate
and preclude a "chilling effect® on the raising of bona fide concerns by
employees. Removal of the former employee from the plant site by placing him on

administrative leave and subsequently terminating his esployment actually served

to foster open communications among plant esployees. Georgia Power Company
firmly believes that it has been successful in differentiating the former

employee’s inappropriate taping actions from appropriate courses of action
aviilable to all those employees who may have concerns. Concomitant with that

effort, GPC has encouraged employees to maintain open and frank comsunications
and to promptly report safety or operational issues.

Sincerely,

WA M=

W. G. Hairston, I1I
WGH, 111/JAB/gm
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Mr . Ebneter, Rogwnui Administrator
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