Q(\ [

|
| COMMITTSS TO BRIDGE THE GAP
1|/ 1637 Butler Avenue, Suite 203
| Los Angeles, California 90025
2| (213) 4780829
!
3| UNTTED STATES OF AMERICA
¢ NUCLEAR REGUIATORY COMMISSION
| BEFORE THE ATOMIC SAFETY AND LICENSING BOARD
5
6| In the Matter of Docket No, 50-142 /c-c
7|| THE REGENTS OF THE UNIVERSITY (Pro '
| posed Renewal of
g OF CALIFORNIA Facility License)
(UCIA Ressarch Reactor)
9
10 T0 STAFF'S PROPOSED CONDITIONS UCLA APPLICATION V.
11
P I. Iptroduction
13
14'; Pending before the Atomic Safety and Licensing Board is UCIA's
15/| Motion of June 1k, requesting that in light of the Universl ty's decision

lﬁli to permanently close and dismantle its mctozy. the Board accept,

17/| pursuant to 10 CFR 2,107, withdrawal of UCIA's license renewal application
131 and terminate the renewal proceedings on the following conditions:
19| (1) that the reactar not operate again, ani (2) that the reactor be

| dismentled, decontaminated, and disposed of, pursuant to an NRC approved
211E plan.? 1o related conditions have slresdy been imposed by the Board
” in accepting UCIA's request (also «f June 14) that the then~forthcoming
231' evidentiary hearings on security be suspended while the Board acts on
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1/ See letters of Chancellar Young to Chairman Palladino and from
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COMMITTEE TO BRIDGE THE GAP
1637 Butler Avenue, Suite 203
Los Angeles, California 90025
(213) 478-0829

UNITED STATES OF AMERICA
NUCLEAR REGUIATORY COMMISSION

EEFORE THE ATOMIC SAFETY AND LI

In the Matter of Docket No. y»auzl{;(_

THE REGENTS OF THE UNIVERSITY (
Proposed Renewal of
OF CALIFORNIA Facility License)

(UCLA Research Reactor) i

»BG_PESPONSE TO = NDITIONS AFFLICATION
I. Iptroduction

Pending before tha Atomic Safety and Licensing Soard is UCLA's
Motion of June 14, requesting that in light cf the Universl ty's decision
to permanently close and dismantle its mctorv. the Board accept,
pursuant to 10 CFR 2,107, withdrawa! of UCIA's licenss renewal application
and terminate the remewal proceedings ou the following conditions:

(1) that the reactor not cperate again. and (2) that the reactor be
dismantled, decontaminated, and iiaposed of, pursuant to an NRC approved
p.hmg/ Two related conditions have already een imposed by the Board
in accepting UCIA's request (also of June 14) that the then-forthcoming
evidentiary hearings on security be svspended wiile the Board acts on
the withdrawal roquictl.y These two additional conditions ares

1/ See letters of Chancellar Young to Chairman Palladino and from
Valter Wegst to Harold Denton, both dated June 14, 1984,

University's Reques® to Withdraw Application, dated June 1k

y Wogst letter, surma.
3/ University's Motion to Suspend Proceeaings Pending Board Action on
University's Request to Withdraw Application.
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(1) that the fuel on-site be shipped to a suitable recipient as soon as
reasonably practicable consistent with appliceble regulations and with its
security, public health and safety obligations, and (2) that the reactor

be immediately functionally disatled from being capable of going critical.?
UCLA has committed to expeditiously carrying out the former of these |
oouuucu.y and states that it has already disabled the reactor by

severing the control blsde drive shafts so that the reactor has been

rade “permanent.iy lnopcnblo."é/

CBEC ncponﬂidzj to UCIA's motion for withdrawal and proposed conditions
by not opposing the proposed withdramal provided, inter alia, that the
various conditions and associated commitments made by UCLA be explicitly
included ac conditions in the Order withdrawing the application, and that,
pursuant to NRC practice for such withdramals, completion dates be Mﬁd.y
docunents be preserved and a reporting requirement instituted?, the protective
orders be dinolv‘d;‘ul that the conditions be explicit, bMnding oonitlnntl.l
enfarceable by the Commisaion and the courts.y |

4/ Order of June 22, The revised language vacated an oral stipulation

5mmmu¢dJm18dthCIAr¢uudtocolplyut.hit.
incl.dont exenplifies why ths sithdrsial conditions discussed herein
sust be made explicit and clearly Mnding,

? €ege, letter of June 25 from William D, Schaeler, UCLA Executive !
ice &ncdlar te the Honorable Gray Davis, Assemblyman, 439 District, :
transaitted to the Board on June 26 by UCLA attorney Cormier.

mimt letter of June 22 to Harold Dentoms and pe 8, UCIA's July 11 |
to the Commission regarding the Clympics.

/ Committee to Bridge the Cap's Response to University's Request to
ithdraw Its Application for License Renewal, July 3, 1984,

|
|
8/ See, #.8., Northern Indiana Public Service (Bailly Generating i
Station, Nuclear-l), LEP=-82-29, T"‘T‘(s NRC 762 E9E%xz & LEP-83-37, 15 NRC 1139 |
(1982)3 and Bubuc co of t al, (Black Fox Station, |
Units 1 and |
m:’mno Cas and !:.seetric (Sta.niahus Nuclear Project, Unit 1 )
17 NRC 45 !I§Eﬁ)a_ﬁxm

10/ See 10 GFR 73.21(4)
y/ See fmilly, supra
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The Staff, howaver, in its ruponuy opposes immediate withdrawal
of the spplication and suggests an approach to UCLA's Motion for Withdrawal
that would appear to violate well-settled standards for dealing with
withdrawals, The Staff propesal, furthermore, cortains major ambtiguities
that could create serious probiems later.

The Board granted UCIA and the Staff opportunities to respond to
CBG's proposed modification of UCLA's proposed withdrawal conditions,
and subsequently granted 0BG similar opportunity to respond to Staff's
proposal. Said response follows.

II. Background

This hotly contested license renswal proceeding commenced in 1980,
when UCLA's License R=71 expired. Shortly before the date of expiration
(there remains detate as to whether it was within the time prescribed by
the rllhl']'a‘. UCLA filed its "Application for a Class 104 License for
2 Research Reactor Facility."™ At page 5 of the Application, UCLA
identified the license(s) it was requesting via the Application:
(1) a Class 104 license for its reactor for use in the sducation of
students in nuclear engineering, and (2) Special Nuclear Materirl to be
used in connection with the facility. Inttdally the latter request was
for 4700 grams U-23%5 «t 93% enrichment in irradiated fuel, 4700 grams
in fresh, and a 32 granm plutonium=239-Berylium source, The request was
later amended to ensentially 5 kilograms U~235 at the same enrichment
and the Pu-Bs source. “'us, the renewal application was for a reactor
and for SNM associated therewith, and by virtue of the application
and 10 CFR 2,109, operations at the facility utilizing the reactor and SNM

12/ NRC Staff Responses to the Request by the University of California to
Withdraw Application, July 2, 1984

13/ In January 1984, CEG filed a motion with the Licensing Board alleging,
inter alia, that tased on information just recently received the Application
had been filed after the date mandated by 10 CFR 2.109, thus not permitting
operation after license expiration.
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possessed by virtue of License R=71, now expired, continued whils the
application was litigated.

CBG petitionad for leave to intervene on the proposed renewal of
License R=71, was granted intervenor status, and subsequently twenty
contentions with numerous sulparis were aduliited. These contenticns
addressed a wide range of issues: (1) that the Argomaut redctor and
cssociated weapons-grade nuclear materials for which  licensing were
requested were unacceptably risky from a public safety and security
standpoint, e.g. by lack of inherent safety, making destructive power
excursions, fire, or other accidents a substantial risk, unacceptable in
a training device without containment or exclusion zone, (2) that the
Applicant is not qualified to operate a nuclear reactor, e.g. by virtue
of a long history of violations of NRC regulations, sloppy administrative
and managerial controls, numerous radistion spills and security xraeaches,
mjor calitration errors and inadequate past maintenance and the like,
(3) that the UCIA site was unacceptable for a research reactor, e.g.
because of its high population density and "roximity to major earthquake
faults, and (4) that tha Application 1tself falled to meet the regulatory
standa-ds, e«g., by containing meterial false statements and inudequate
emergency response and security plans.

Discovery was lengthy and extensive. After CBC had conducted
extensive discovery of UCIA's Safety Amlysis contained in its Application,
and after UCLA had been informed through CBG's contentions and discovery
of CBG of CBG's detalled criticism of said Safety Amal,=is, UCT\, right
before evidentiary hearings were to be scheduled, withdrew its itire
Safety Amalysis in response tc those criticisms and replaced it w.th
Staff's. (Ironically, CBEG had to introduce UCIA's original sfety analysis

| from the Application itself at hearing, over UCLA's objectionms.)
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Summary disposition lotionl}-‘t/\lm filed by UCIA and Staff on
essentially all contentions, and CBC answered (filing hundreds of pages
of Aeclarations by approximately two dozen experts.) Summary disposition
was denied for most contantions, and deferred for all the rest, with the
sxoention of financisl qualificetions,; whers partial summer - disposition
mmtd.lymthoproem. mmuomwmmﬁ/
and rulings as to facts in dispute (determining, for example, that there
was genuine dispute as to virtually all facts as to whether the UCIA device
was inherently safe.)

Hearings were held on a nuaber of issues. Full evidentiary hearings
before an Alternste Board Member were held on Contention II ("Wrong Class
of License”) in May of 1983, regarding CEG's contention that the reactor
had lost its usefulness as an educational or research tool, was being
used orly a few hours per ymr for a handful of students and performing
no research, being used instead primarily for commercial purposes, in
vinlation of its license. Those hearings, thg evidentiary recoxd for
which was closed a year ago, resulted in a proposed decision by Alternmate
Board Member laurensen affirming CEG's contention that for at least cne
yoar UCIA had been in viclat*‘on of the regulations regarding commercial
activity, and proposing that the application for reneswal not be granted
unless certain conditions wers attached regading this matter,  UCLA
announced its decision to withdraw its application prior to the time a
decision was made by the Board as to flisl determingtion of whether to
issue the Alternate Board Member's proposed Order, which in certain key

14/ 1In keeping with the Board's direction that parties not “shotgun”®
summary disposition motions and delay the proceeding, C3C also filed

sunmry disposition motions, btut only as to two contentions as to which
there was essentially no dispute., Responses by Staff amd UCIA indicated
that the facts as to these two matters were gensrally agreed to (these
mtters were seismic Contention XVII and SNM Contention XIII), but no ruling
issued prior to the time UCLA withdrew.

_y Aspects of the contentions alleging UCLA had devoted insufficient funds
to proper maintenance were to be dealt with in t-he safety hearings,

M ¥.84y a8 to0 10“1 standards for class 104 licenses.

!



respects went against the Applicant and were vigorously objected thersto.

Very extensive hearings were held, after considerable delay, as to
inherent safety questions. These were held in summer and fall of 1983,
Great doubt Jas cast on the sufficlency of UCIA's (new) Safety Analysis
and the inherent safety of the device for which license renewal was requested. |
The day before the evidentiary hesrings were to close on these inherent
safety mtters, UCLA requested a trief recess of the hearing to try to
meet the serious questions raised and to submit now analyses of the
safety issues that would attempt to rectify the substantial doubts casts
over the Safety Analysis through the evidentiary hearing. The Board
granted the delay, asserting it would not permit the delay to axtend
beyond December 10in lieu of the serious safety questions raised and the

continued license possession by virtue of the timely application rule.

The new material submitted was found by the Board toth to be insufficient

and untimely, particularly the shutdown analysis which the Board said
should have been sudtmitted with the Application, Close of the hearing
record was thus delayed considerably beyond the December 10 deadline set
by the Board, and withdrawal of the application by UCIA occurs thus pricr
to a detsrmination whether those substantial doubts as to the inherent
safety of the facility could bte met., The Board ruled that, as of the
evidence in the record, there had been a "nonchalant approach to the
substantive issues raised in this proceeding by both UCIA awmd Shff,"yj
asserting further that the record supporting Staff and Applicant
consisted merely of amalyses the Board described as "superficial® and
“cursory”, demonstm ting "at best UCIA's cavalier attitude toward this
procndim."ly As to the Wigner issue, the Board determined, “On talance,
there was not much in the record to support UCLA."E/

1 Memorandum ana Order of March 22, 1984, at 10,
%J 14, at 10, 12
19/ 14, at 13
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Thus, withdrnwal of the UCIA application at this stage occurs

with an evidentiary record in support of the application described by
the Board as "superficial®™ and "cursory”, and on key matters "thers was
not much in the record to support UCLA.” Withdrawal would prevent an

h O N - o3

sdverse 1uling to UCIA, and a determination that would be of tremendous
importance as to the inherent safety of the remsining four Argonaut-type
reactors in this country, with the same design and potential probless,

o O

~1

g|| for example, $3.5 of excess reactivity and nowhere for the water to go.
9 Vithdrawal prior to the measursment of the Wigner energy stored in the
10 graphite, which UCIA only recently agreed to permit after much reluctance,
11|/ 1likewise prevents determiration f s safety mtter atout which thers was
12 little in the record to support UCLA, according to the Board, and which
would be very impartant to a safety determination regarding the other

:: still-operating reactors. Withdrawal at this stage prevents a ruling by
15| the Board on fundamental safety qw stions over which it (and CBG) have
16 labored for four years and a.out which the evidentiary record casts
17' serious doubts about the Application and the reactor’s inherent safety.
18 After numerous delays, caused in part by statements found by the
19 Board to have been materially falses (although the Board was unable to

20 affirm intentionality to the stataments), hearings on security lssues
wers scheduled to begin June 21, 1984, with the pledge by the Board to

21

22‘ complets the hearings and issue a decision pricr to the Olympics, the focus

93 of such additional security concexn. 0One Week before those evidentiary

24 hearings vers to commence, and a few days before the bulk of the testimony

25; was due to be fllcdai{ the Univarsity announced its intention to close %

%i the facility permnently, deccmmission it, and withdraw the application, |
; 27§| requesting that the evidemtiary hearings on security be suspended. This |

| has resulted in the Olympics having come without the promised prior ;

20/ Pive of CBG's seven witnesses had nct yet filed. The Board had been
provided, at its request and over CBG's objection, the uncorrected dogosition |
transcripts of three of the five; the Board saying it would use them Tor the |

" of scheduling cross & CBG could appeal if used for any other purpose.
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evidentiary hearings and determimmtion of what, if any, additionsl measures
are necessary to protect the reactor and SNM on site adequately from theft
or sabotage, both of which risks remsin, Withdrawal would prevent a ruling
on these matters, of rmgwn long as the SNM remains on site.

e 14 De n To Wi w 14 n, Deco. n

As indicated above, one week bafore the scheduled start of the
evidentiary hearings on security, Chancellor Young informed Chai: wmn
Palladino that he had decided to permanertly close the UCLA reactor and

to decommission it, He announced further that he had decided to
veoWithdraw the application for renewal of the license for

the UCLA research reactor (Docket No. 50-142; License No. R=71),

currentlypending before the Atomic Safety and Licensing Boaxrde..
Note that the full application, and the full license R=71, were the subject
of the withdrawal. This will be important in the discussion that follows.
Young further announced that he had asked the University's attorneys
to terminste the relicensing procesdings.”

By Motion of same date, counsel for UCLA subsdtted a motion pursuant

to 10 CFR 2,107 that the

veeUCLA license renewal application be withdrawn on condition
that the UCLA reactor remain out of operation and *hat application
be made to the Commission to decommissl on the reactor,

Note again the two conditions proposed by UCIA: (1) the reactor remain

out of opsration, and (2) the reactor be decommissioned via a Commission-

approved plan, Note also that regarding withdrawal conditions, the Couisd.oni

is represented by the Bourd, not the Staff (the forme~ sets the conditions
via 2,107, the latter enforces the conditions ordered by the Board once
withirawal is effective.)

Again on June 14, UCIA's Walter Wegst wrote to NRC's Harold Denton
informing him of the decision to withdraw the application for renewal of

License R=71 (again, the full application, the full license, and the full

|
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docket). Wegst committed the University further to immediate plans for:
veeroturning the fuel (both fresh and irradiated) to the DOE;

dismantling the reactor structure; decontaminaticn and disposal
operations; and the ultimate disposition of the facility

(building, etc.).

Wegst further committed UCLA "to make no attempt to fix the existing
control btlade protlem, and the reactor will not operate again.”
(emphasis added) Note the latter phrase is UCLA's proposed condition
1 for acceptance of its withdrawal of its application, which CEG in its
response sgrees and insists must be explicitly included as a withdrawal
cond4 tion,

Finally, also on June 14, UCLA requssted that the evidentiary
hearings scheduled to commence the following week on security be suspended,
pending resolution bty the Board of the withdrawal motion. In a conference
call with the presiding officer and parties, UCIA agreed to, as a condition
of suspending the hearings priar to the Olympics (where a ruling had been
promised to by in hand within weeks), remove the SNM on site as soon as
possible, befors the Olympics if possible. ALl parties were instructed
to assist in expeditiously carrying out that stipulaticn, and the Board
1ssued an Order on June 18 suspending the hearings on those conditions.
Staff did its part in assisting—-NMSS Arector Burnett personally commdtted
to expediting all paper-work and approvals, saying he would assure they
took & few days at best, and identified for UClA available shipping casks,
saying he simply awaited formal request from UCLA to push the approvals
through. UCIA refused to submit said request and to comply with the
stipulation anl June 18 Board Order, and on June 22 the Board vacated the
Order of the 18th, requiring instead as conditions for suspension of
the security hearings that the SNM be removed offsite as soon as

reasonably mcuoahh. consistent with applicatle regulations and UCIA's
security, public health and safety obligations. The entire incident of UCIA's
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refusal to comply with its own stipulation and the Board's directed conditions

in this matter underscoresthe absolute necessity that g'l commitments UCLA
has mde regarding application withirawal be explicitly spelled out in the
withizawel order and be binding commitments, enfarceatle bty the Commiseion

o 2 i ;\. : samne-Y cnen. o A-'. wad ble od - -
and couris, as is the usual practice with withdvewal conditicns, as

On June 25, 1984, UCIA Executive Vice Chancellor William Schaefer,
in a letter served on the Board and parties by UCLA Counsel Carmier on
June 26, committed UCLA as follows regarding removal of the reactor fusl,
qwtiuthihﬁ’ June 22 Order %o remove the fuel as soon as reasonably

puotiuhlia

T assure you we w % glgf}; e in complying
with the June 22 & ety and Licensing Board.
(emphasis sdded)

UCLA further informed the Board and parties that, in compliance with the
Board's directive that, also as a condition of hearing suspension, it
render functionally inoperatle the reactar, it had severed the control
blade shafts and teken other actions to make the facility “permanently

{noperable, (emphasis added)

UCLA's Proposed Conditions

UCLA thus essentially proposed four conditioms: (1) the reactor
not operate again, (2) it be dismantled, decontaminated and disposed of
sccording to a Commission-approved plan, (3) fuel be removed as expeditiously
as reasobdily practicable, (4) the facility, prior to complete dismantlement,
be rendere! permanently inoperable. UCLA proposes immediate withdrawal of
the application on those conditions, and termination of the proceedings,
"without prejudice.” The phmase "without prejudice” is not defined, but
appears to conform with the Appeal Board's definition in Fulton



(ALAB=657, 14 NRC 967, 973) that the Applicant is free to apply for a new

license at. the same site or another site for a reactor of any type other
than the type for which this application was subsdtted. Since UCIA's

- L N -

proposed conditions are that this resctor not operate again and be decommissioled
and since Argonauts have long-sinca ceased belax aVl.ihhlcg/ the

(44 ]

withdranal would constitute res judicata for its Argonaut application but

would be without prejudice to applying in the future for a new reactor of

8 some other sort at UCLA or another site. This needs to be spelled out

9| explicitly in the withdrawel order (See Board's criticism of lack of

10/| specifity by lower licensing board in Pulton, supra, regarding prejudice,

11/ and its definition therein,) With that spelled out and certain additionsl
19|| specificity included as to the other proposed conditions (e.g. completion

13|/ dates, reporting requirements, etc.) UCLA's proposed withirawal conditions
14| for approval by the Board f1t generally the requirements of 2,107 and

15 applicatle case law, CBG's proposed modifications did precisely thate=-

16|/ 'ringing UCLA's proposed conditions into compliance with 2,10, and the

“ law,.

(=2}

~1

| IThe Staff's Response
” The Staff, however, in opposing immediate withdrawal of the
application, suggests a rather astonishing approach to UCIA's Motion |
for Withirawal that could be seen to suggest granting, through withirawal,
| what UCLA d4d not receive through applying for renewal. While these
probtlems may be merely due to imartful and inexact crafting of the language
| of its proposal,if not more carefully written it could be seen as having

that effect. ,
!i i

2‘;:r Q/ See CBG introductory panel on inherent safety, at P 27
|
28|
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The Staff proposes that the withdrzwal of the application for license
renewal be indefinitely postponed, despite Applicant's atandonment of all
plans for renewal. This indefinite postponement is to be gpen-spded,
unspecified and unlimited in duration tut extending at minimum many years.
Staff proposes, in addition, that UCLA be permitted to keep—-also indefinitely:
the license which sxpired in 1980 and which has beon in sffect these many
years since then only by virtue of the application for renewal UCLA now
requests to withiraw, And lastly, Staff appears to propose—despite
indefinite postponement of withdrawal of the application=-removal of all
involvement by the Board, and the Intexvenor, in any matter related to
the resctar.

IN SHORT, STAFF PROPOSES THAT UCLA BB GIVEN, IN RESPONSE TO ITS
REQUEST POR WITHDRAWAL OF ITS APPLICATION, PRECISELY THAT WHICH IT HAS
NOT EFEN ABLE TO GET BY THE APPLICATION ITSELF~-LONG-TERM EXTENSION OF

i

IT'S LICENSE, . VITHOUT RESOLUTION OF ANY ISSUE OR ISSUANCE OF ANY FINAL l
DECISION:ON THE MERITS. Furthermors, Staff proposes that the functions
of establishing conditions for withdrawal mandated to the Boaxd by 10

OF1 2,107 be usurped by Staff, and that, despite indefinite defexrral of
withdrawing the application over which CBG has intervened, CBC be removed |

|

from all participation and all of its rights occuring through that p.rticipnticln

be stripped, Under the Staff proposal, UCLA would be granted, in
response to its request to withdraw its application, mors than it could
possitly have received bty the application itself-—indefinite continued

possession of its license, without an expiration date, without need to
prevail on the merits through evidentiary hearing that such grant is
Justifiable on grounds of public health and safety, and with the removal

of the troublesome (from UCIA's standpoint) Board and Intervenor.
This effect, whether dus to poor craftsmanship or otherwise, would violate

L S A SO PR S—
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as shall be discussed below,well-settled standards for dealing with uitMnulJ
as well as the most fundamental and elementary principles of fairness and due
process, in addition to being totally unnecessary. As shall be discussed

in detail below, Staff's proposal violates the full range of NRC

prscadant on this mttere—that withivawsle are effsctive immedistely,

with conditions a legal commitment to be followed thereafter, that Boards
(not Staff) are responsible for approving site restoration conditions

for withdrawal under 2,107, ordering their implementation as a conditlion
after withdrawal, leeving residual rights to the Intervenor and Staff to
ensure those conditions are enforced. The Staff's proposal can thus be

read to violate the full range of NRC practice and procedure regarding
withdrawals, would be massively injurious to CBG's rights and those of

the public, and is totally unnecessary to boot. The longstanding, proper
procedurs for application withdrawal, as mandated in the regulations and

case law, takes care of any problems identified by Staff without any of

the injuries its proposal would occasion.

III. Legal Discussion

UCLA has applied for withdrawal of its application pursuant to
10 CFR 2,107(a). That regulation provides in pertinent part:

PIE L EU TS UL

my prescribe.
That language is sssentially the same as that of Rule 41(a)(2) of the
Pederal Rules of Civil Procedure. As stated in Stanislaus?®, "It is
abuwdantly clear that the Appeal Boards favor following the Federal
practice in Commission procesdings.” Virtually all published decisions
in NRC/ARC case law regarding withdrawals rely on the Federal interpretation

g‘ sctric (Stanislaus Nuclear Pmject, Unit 1),
. 5' di “gy F.R.C.P. “1(‘)(2) and the
Federal practice regarding voluntary dismissa




| ~L-
of rules for voluntary diniml.gy
The NRC practice, consistent with the Federal practice generally,
is to permit voluntary withdrawal without prejudice if no substantial right
of the Intervenor is injured by such withdrawal that cannot be made whole

rights cannot be made whole by attaching appropriate conditions and terms

A O e LN =

to the withdrawal, it must be with prejudice to the Applicant.

g/| Prejuiice has been defined bty the Fulton Appeal Board as foreclosing the
right to apply for a different kind of reactar at the same site,2

If granted without prejudice, conditions are to be attached to eliminate

or compensate for incomvenience or injury occasiored the Intervenor by

the withdrawal. Conditions are thus to protect the rights of the Intervencr—-
not, as Stzff seems to be suggesting, to add rights to the withdrawing
Applicant and remove them from the Intervenor.

In Federal practice, conditions granted if withdrawal is permitted
without prejudice are usually payment of costs, attornmeys’ fees, and other
dishursenents mde necessary by having to face the possitility, dus to
withirawal without prejudice, of having to litigate some ar all of the
same lssues a second time, Whereas the mere prospect of having to
face a second litigation is insufficient to prevent withdrawal without
prejudice, that is because conditions such as payments of fees and other
disbursements, as well as document preservation, generally can make whole
| the prospect of a second litigation by not foreing the defendant to pay
! tuice to litigate the same matter and assuring no loss of rights acquired
| through the first litigation, sush as loss of documentary evidence necessary

~3

25/, ,
26'! Af the mtter goes to a second litigation, Furthermore, if the injury is
2_.f{ beyond the mere prospect of a second litigation, and involves loss of
/|
28 Q/ Mv 0B Gu !.'loct:.'lc tion (Sterling Power Project, .

Nuclear Unit 1), 5 7 3 Fulton,
oc uthorit (Nox-tb Coast mcl-r Plant, Unit 1; m%

g‘ﬁmﬁ: Duke P (P Nuc lear Power 3tation
Units 1,2, and 3), LEP-80-1 TE NRE-T158 (1582) g

et o ] R . S e o8 ARA -
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rights or inconvenience caused which cannot be remedied by imposition
of conditions such as paynent of fees, ®sts, and related disbursements,
or document preservation, then dismissal must be with prejudice.
The defendant has the right to preservation of ar compensation for any
rights acquired through the Proceeding that might otherwise be lost due
to the withdrawal,

In NRC practice, Intervenors are protected against inconvenience
or injury by withdrawal without prejudice by document preservation,
post-withirawal reporting requirements and rights of inspection to assure
compliance with conditions, site restoration (by dates certain), and
revocation of any residual licenses associated with the withdrawn project.
Vithdrawals are effective immediately, with the conditions a tWnding
commitment enforcsable by the Commission and the courts, with residual
rights to Intervanor and Staff to ensure compliance with the legally tinding
commitments. Fees, costs and other distursements to compensate for having
to go through the expense a second time if the dismissal is without prejudice
are permitted,but the same Federal standards must be met in arder for an
intervenor to qualify (due to their case particulars, no intervenor to date
has met the standard):  the dismissal must be effectively without mjﬁic.r
and the case must have progressed far enough along into and beyond the
discovery phase that the injury occasioned by withdrawal without prejudice
cannot be compensated for mersly bty document preservation, yet not progressed
far enough that thers were fiml decisions (in which case the American rule
would apply.) The Appeel Board has essentially estatlished a “window”
for granting of fees—not met to date in previous cases at tar, tut fully

applicatle in the UCLA case, particularly if any part of the Staff's proposal
1s accupted: that fees and related costs and disbursements may be appropriate|
|
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where the case "got off the ground” in that it progressed substantially
into extensive discovery, entered into the trial stage,
and where intervenors developsd information which case doubt upon the
application. North Coast, supra, 14 NRC 1125, at 1135, n. 11,

In short, in NRC as well as general Federal pructice, withdrawal
w! thout prejudice is on such terms and conditions as to prevent inconvenience
or injury to Intervenors (not the Applicant, as Staff would propose);
are responsitilities of the presiding oificer (not the Staff, as Staff
would propose); are effective immediately upon ruling or the conditions
(not after the conditions are met, sometime far in the future, as Staff
would propose); require resoval of existing licanses for which the
application has been withdrawn (not indefinite granting of the license
for which the application has been withirawn, as Staff would propose);
and are legally Mnding, with residual rights left to the Intervenor to
assure compliance and obtain enforcement through the courts if necessary
(not a gentleman's agreement between Staff and Applicant, tmsed on "good
falth” and no legal force preventing later refusal to carry through, as
Staff would propose). Most impartantly, Applicants canmot obtain
through withdrawing applications that which was not finally granted
through applying, as Staff would propose.

The relevant case law, the conclusions of which are summarized above,

is discussed below.
NEC CASE LW
Gontinues Service of all Documente—-Vermont fankes, Shesron Harrisiy

m.é. first two cases define rights of Intervenors to service of all

Staff-Applicant correspondence related to the facility in question until
the application is finally determined,

tion (V.nont Ynnkoe Nuclear Power
L
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In Vermont Yankee, the Appeal Board ruled that the required service |
of all Statf-Applicant correspondence and other documents related to the
facility at issue in an adjudicatory proceeding

veemust continue unatmted during the period allowed for judicial

review; thereafter, during the pendency of judicial review, those

pEaclices must continue umatated wiih respect tg_.jbou parties who
participate in the judicial review proceedings.

40 . We sa of course, is in to preclude so
E/.ﬁ" % ;.rtloz‘gém entering into votftggry arrangenents to
continue serving documents after judicial review has been concluded.
And, the issue not having been presented here, we express no opinion
as to whether a party is entitled, after judicial review has been
concluded, to personal service of those documents which relate to

a continuing reporting or monitoring requirement imposed in connection
with the resolution of an issue as to which the party had played
an active role in the hearing.
The issue left open was later resolved in Bailly and Stanislaus,
supra, where continued reporting and monitoring requirsments imposed as
conditions to application withdrawal required continued service.
In Vermont Yankee, however, it was determined that a right to continuing
service exists through the entire judicial review period, It should thus
be noted that wers Staff's proposal to be accepted of deferring the sffective
date of application withdrawal until the completion of decommissioning
some many years hence, continued service on CBG would be required, just
as CBG is proposing with its conditions for immediate affective lithrtnnl.zg/
In Shearon Harrds, the Appeal Board expanded the standard set in |
Vermont Yankee to include all Staff-Applicant correspondence whatsoever |
about the facility, even when it involves an application addressed to Staff,
not the Board, for an action in the purview of the Staff outside the matters

directly at issue in the license proceeding.

y m-Agul Board also ruled that whersas the Local Public Document Room
need be tained during the course of the adjudicatory proceeding, it noed
not be mintained thereafter through the life of the plant, again leaving open
the issue whether it my be 80 required as part of a continuing reporting or |
moni toring requirements imposed as a condition, Furthermore, if one accepts |
Staff's proposal of indefinite deferral of application withdrawal effective

1 date so as to keep alive the timely application provision, then the LFDR must
| likewise be kept alive until the application is offoctiniy

withdrawn,
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In Shearon Harris, a contested construction permit proceeding,
the Applicant in that proceeding requested, and the Staff granted,
an exemption permittirg the commencement of certain on-site comstruction
activities, No prior notice that the request for an exemption had even
been filed was affarded the Intervencrs The Licensing Board and Appeal
Board suspended in part work under the exemption pending the outcome of
a full hearing on the merits of the exemption, The Intervenor, among
other complaints, complained to the Appeal Board aiout the lack of service
of the correspondence requesting the axemption from the Staff, As the
Appeal Board stated the problem

eeothe applicant did not give notice to CCNC that it had

applied for an exemption. A consequence of this fallure

was that CCNC did not learn of the application until after

the regulatory staff had granted it. /footnote omit
It was argued by the Applicant in that case that adversary hearings

are not required for applications for 50,12 exemptions, The Appeal Board

...%uhtm(cm.wdmm’
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Amothctbim.thtutthttncohmwttom
adversary hesaring on the exemption application does not mean that
an intervenor in the licensing proceeding may not sutmit to the
regulatory staff an opposition to the application=-setting forth
the teasons why he bealieves that the Section 50,12 standards are
not met, Thare is every reascn to assume that the regulatory staff
would deem itself under an ohligation not merely to accept such a

submission, but alsc to give it consideration in making the douniuuoﬁ

as to whether an exemption should be granted (and, if so, what
construction activities should be encompassed within it,)




1!i The Intarvenor had contended that adversary Learings should be held

9| on the exemption application urder .12, The Applicant had disagreed.

3 (Infhhani. the Commission ruled that advarsary hearings may not be

4 wmw.R.thmgwgvmwcmmudmm
5|mmmummwrancnamnng.ﬁf)mtmmuu
6

| issue was independent, concluded the Appeal Board:
vi . In short, the resolution of the notice issue doea not

| In conclusion, the Board said "we can see no possitle justification” in which |
21?‘! a party which has opposed an application for a permit ar license for a

mmmadomuonddthcthonlmworthotma
8 dwn”o @ Lasl think 1t turms upe considexrstion:
: ', rmesg-—qul *L_rncmmrrm du,
_— 4 WA VOO L L VL OCOOC LI
10 : « ~B'L’I‘“";Ij'ﬁﬂmmhm nt
he regulatory framework (such as the {iling of anoxolyuon applicuu )
1 which has an incontrovertible bearing upon the subject mtter of 2/
the proceeding. To us, the answer mnifestly is in the affirmativs.
12 '
13 ijombdmdonwumw«mqmuon
eomm he right f imindistrativ
14 Locead DS 1,1_..m"rj.mntm wm
| 3 Tmﬁsﬂ ty*. /citation to Vermont Yankee/ In that
15 cigion, we held that the ',L rvepors’ right to ipsist th ne;
xrespopde between the applicant
16 mn,rvnwm:ﬂ"t 0T 1
, rl!"l"’"' m_ Lty remained in existence |
17 mti] the con dainistrative proceedings btut
Wt the period dmm our decision, or ths Commigsion's,
18 was subject to Jjudicial review, If anything, the reasons which led
. us to reach that result are even more compelling here, whers agency
191 proceedings are still under way. (eaphasis added)
|
1

, particular facility is not “promptly informed” of other applications being |
93|| filed, or other action being taken, with regards the same facility.
| |
24 |
2| Thus, even wers Staff's argument that decommissioning is not a condition |

under 2,107 within Board jurisdiction tut solely within the Staff's Juri:uctd.?n-—
og!! & mtter dead wrong, as shall be discussed below~-and even were its additional |
| argument correct that there is no right to intervene in a 50,82 deconmissioning
27:% application=-likewise dead wrong--the responsibility to serve “all correspondence
. batween tha applicant and regulatory staff related to the exercise bty the
28| regulatory staff of its ongoing regulatory responsibility” is a right for
. the Intervenor which ~»mains in existence "not just until the conclusion
' of the administrative proceedings” ut ‘hroughout the period of judicial
- review., If Staff's proposal is accepted to defer indefinitely withdrawal

ce must indefinitely continue, as well as
| of the application CBG contests, urvit: B . ’



-20- ‘

Tven were one to accept the wildly erroneous argument that site
clean~up conditions to be attached to the application withdrawal are matters
outside the Board's jurisdiction and outside the proceeding to which CBG
is a party, which, as shall be seen below, is radically wrong,
continued prompt nrtice as well as service of all staff-applicant con-cspondoncfo

R O e W N -

related to the facility in question, be it on decommissioning matters or
otherwise, must continue until the application is affectively withdrawn
and the period of judicial review completed. Since Staff proposes

9| indefinite delay in application withdrawal--so UCI® may keep a license
10/| 1t neither nesds nor has right to-—-notice and service of all facility-

~1

co

11/| reiated applications, correspondsnce, progress reports and the like must

12/| continue indefinitely. If one f llows the practice required by the case

13/| lawe-site restoration conditions approved by the Board, withdrawal effective
14| immediately with conditions legally WMinding=-continued service and

15|/ reporting requirements for purpose of monitoring completion of the conditions
16!| 18 necessary and a right of the Intervenor, as shall be seen in discussing
17/ certain withdrawal cases, later.

18
19 t
ions Thereto
- |
21‘ Given the wealth of cases to the contrary, it is perhaps not surprising

22|/ that Staff cites to only one case in its eutire rief assertedly supporting }
? .
23|/ 1its contentions that the Board is prohibited from requiring specific site '

24!i clean-up measures as a condition for withdrawal, that a separate action

25»| controllad exclusively by the Staff (and from which the Intervenor is excludad
26| 1is required, and most crestively, that the Board, rather than accept (with ’
27| decomissioning conditions) UCLA's request to withdraw its appDl cation, must

28 | keep the application indefinitely so as to grant, without ruling on the applicatio

28/ Nuclear Pngineering Co Inc, (Sheffield, Illinois Low-Level Radiocactive
Waste Disposal Site), CLI- s 9 NRC 673 (1979)
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unlimited extension of the very license for which renewal is no longer being |
sought, The case relied upon by Staff is the first of two decisions about
the proposed withdrawal of a renewal and expansion application for the
Sheffield, Illinois, radiocactive waste 4dispossl site. Interestingly,
Staff does mot cite to the second of the two Sheffield cases, which, like
all the other NRC precedent, appears at odds with the position advanced
by Staff, So, too, however, is the first Sheffleld case.

Staff relies on the 1979 Commission Order in Sheffield for the following
assertions

Thus, although a separate action is required for license termination,

the license and the requirements thersunder must be rohs.zgd

for the time necessary to obtein an axder of termination /said in

the previous sentence to require "considerable time" and
only after dismantling and disposal ons ars comple

;;;9 —&l;:.i: ::1: terminated., /footnote citing to the
Staff thus makes three assertions tased on Sheffield: (1) termination of
an expired license, kept alive solely by virtue of a timely renewal applicatiof
for which withdrawal is requested, is a matter outside of the jurisdiction ’
of the Licensing Board convened to rule on the renewal application, and
conditions to pbrut sald termination are solely the responsitility of the

Staff to determine, (2) that the Board convened to rule on the renewal

application cannot accept it, because that would terminate the license by
virtue of its having expired, tut must effectively grant (without a finding

on the merits) the now-disavowed application for renewal, and (3) that

be dus to poor drafting of the sentence, close reading of the case and the
footnote citing Sheffield make cler that Sheffield provides authority
only for the last of these three assertions, Staff has no authority in ,

|
licenses my not be unilaterally terminated. Whils the problem may simply "

the case law whatsoever for the first two--Staff's key premises-~-and in
fact, all the case law goss against it,
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22

In Sheffield, the Nuclear Engineering Company (NECO) was holder of
a license to operate a low-level radioactive waste disposal site in Illinois.
NECO had filed an application for renewal and expansion of its facility,
Under 10 CFR 2,109, NBCO (like UCLA in this proceedirg) was permitted to
continue its licensed activities even after expiration of the license by
virtue of its pending renewal application. Shortly after a Licensing Board
was established to rule on the application, NECO filed notices with the Board
and the Director of Muclear Materials Safety and Sefeguards (NMSS) that it
was, as of the date of the notice, unilaterally withdrawing its
application and terminating its license which had continued in effect by
virtue of that awuaﬁou.g/

In response, the Licensing Board informed NECO that it could not
urilaterally withdraw its application, that that required Soard approval,
and set a date for a hearing with all parties to heer whether the withdrawal
should be accepted and, if so, under what conditions pursuant to 10 GFR 2,107,
At the same time, the Director of NMSS responded to NECO's letter to him
by similarly informing NECO that, since the Board had not yet accepted the
withdrawal nor determined what conditions should be attached thereto,
NECO's license remained in effect pursuant to 10 CFR 2,109 and likewise
could not be unilaterally terminated, %

29/ Ialfie'd, 9 NRC 673, 674=5

2! |

|
|

27

| 20" Sheffield, at 675

281
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NECO informed NMSS tlat it was imusdiately (i.@., prior to Board
ruling on its withdrawal pleading, which the Boaxd was treating as a motion
for withdrawal) ceasing to comply wiin the terms and conditions of its
licanse, which was confirmed by NRC inspections, NMSS ordered NECO to
show cause why 1t should not resuns 1ts responsitilities under its licim.
pending disposition of its request to withdraw, and provided NECO twenty
days to request a hearing if it wished on the show-cause order. NECO
subsequently requested such a hearing, but asked that it be combined with
the Licensing Board's already-scheduled hearing on the withdrawal motion,
and asked the Commission in the interim to stay the immediate effectiveness
of the Director's show-cause order. The Commission declined to do so,
ruling that the Director of NMSS had acted within his authority in issuing
the order, that the show-cause hearing requested by NECO should be consolida
¥ith the alresdy-scheduled Board hearing to deteraine if the withdrawal
should be accepted and under what conditions, and that the requirsment to
comply with the license responsitilities "remain in effect at least until
the 1ssuse have Been rescived Wy a Iicensing Board, "/

Thus, the issue in Sheffield was whether a licensee, whose license
remained in force by virtue of a pending renewal application pursuant to
10 CFR 2,109, could walk away from the respansitilities of that license
prior to the time the Board determined whether to permit, and if so,
under what conditions, withdrawal of the application «nd thus expiration
of the license. This is a far cry from the premises Staff in this case
asserts are provided authority by Sheffield, aside from the elementary
fact that licensees and applicants cannot unilaterally terminate licenses
and applications, but shall only be on such conditions as the Commission
establishes.

3t/ sheffield, supra at 675,678-9,

ot
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Note also that whereas Staff in the UCLA case asserts that Sheffield !
demonstrates that site restoration and stabdlization specific conditions
are mtters to be decided solaly bty the Staff in an action separate from
the withdrawals proceedings and in which neither the Board nor parties have
roles, precisely the opposite appears to have been the case in Sheffisld.
There the Staff submitted to the Board a 1list of proposed conditions, input
was provided by the other parties, and it was up to the Board to determine
the specific site redress measures upon which to condition application withdrawal
and thus license oxpd.nuon.zl It was the Board's determinstion--not the

© 0 ~3 O O » L N -

Staff's——and it was to be done in the licensing proceeding, not as Staff

—
(=

11/| Suegests here, in an action separate to which the intervenors would not be
12| V.

13 Note also *hat Sheffield clearly puts to rest any assertion that

14|| Site redress conditions cannot be applied by the Board in the UCLA case

15 because the Board allegedly had not autharized any actions which had affected
16 the environment, being a renewal proceeding where grant of the initial

{7/ license had rreceded it. Aside from the obvious answer that the proceeding
made possible years of additiomal environmental impact (e.g. site contamination)
by permitting continued operation under 10 CFR 2,109, Sheffield makes clear
that a license renewal wh ch had not issued any Initial Decisions ar Limited

1s|;
19/
|
20/
|

Vork Authorizations permitting activity, as in the many construction permit
| cases in which site redress was a condition of withdrawal, likewise has
the authority and duty to condition withdrawal on such site redress tarms
as are necessary to protect putlic health and safety and the rights of the

parties, SHEFFIZLD, LIKE UCIA A RENEWAL NOT A CONSTRUCTION PERMIT PROCEEDING,
22/ Sheffield supra, 12 NRC 156,158,
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CONSIDERED SPECIFIC SITE RESTORATION CONDITIONS FOR WITHDRAWAL, EVEN THOUGH
THE BOARD THERE HAD ISSUED NO NEW PERMITS THAT NEEDED VACATING, As in a
construction permit proceeding where LWAs or CPs must be vacated if withdrawal
is granted, a renewal proceeding for which withirawal is reque sted results

in termimation of the license for which renswal was requested by simple
cpiuﬁon of law via expiration, Therefors, site restoration conditions

nust be considered by the Soard as withdrawal terms to protect the public

and parties,

In short, mnould not appear to support the Staff's position
in this case, btut contradict it,

The Sterling case makes quite clear that what the Staff appears to
be proposing--indefinite continuation of the license, the application for
renswal of which is being withdrawn——is at odds with the case law as well
as, in the Appeal Board's words in Sterling, “considerations of fundamental
falrness.”

In Sterling, a construction permit had been authorized bty a Licensing
Board, which gave wp all jurisdiction over it, and affirmed by the Appeal

Board on all but two issues over which it continued to retain jurisdiction
(radon and need for power). The Applicants requested the Appeal Board ’
strike Sterling from its docket because of project discontinuance, and t.rnm+

| 811 remaining issues raised by the inte.venor's appeal. The Appeal Board '

granted that rol!.ot. indicating however thare remained an additional question:
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But as the NRC staff correctly points out in its response
to the applicant's termination request gootnoto to date of
letter omit y there remains the question as to the status,
opce the proceeding has been terminated, of the construction
permit which was issued by the Director of Nuclear Reactor
llltuhuon on the strength of the initial decision. Althou