UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

Before the Atomic Safety and Licensing Board

In the Matter of

Docket No. 50-322-0OL-3
(Emergency Planning)

LONG ISLAND LIGHTING COMPANY

(Shoreham Nuclear Power Station,
Unit 1)
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SUFFOLK COUNTY'S MOTION TO COMPEL PRODUCTION OF DOCUMENTS BY
FEMA, AND TO POSTPONE THE CROSS~-EXAMINATION OF FEMA'S WITNESSES,
AND FOR ISSUANCE OF SUBPOENAS TO THE MEMBERS OF THE RAC

Pursuant to 10 CFR 2.740(f), Suffolk County hereby moves
this Board to compel the Federal Fmergency Management Agency
("FEMA") to produce 30 documents which FEMA has refused to
produce on the asserted grounds of executive privilege. The
County further moves for the issuance of subpoenas to the
members of F'EMA's Region Il Regioral Assistance Committee
(hereinafter, "RAC"), so that the County can 1epose them
regarding their participation in the RAC review of the LILCO
Transition Plan. Finally, the County moves this Roard to
postpone the cross-examination »f FFMA's emergency planning
witnesses, now scheduled to commence on July 10, 1984, until
the County has had the opportunity to conduct the discovery re-

quested above. Such a postponement is warranted since the
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County cannot meaningfully probe the bases for the FEMA
witnesses' opinions and the findings and conclusions of the
RAC, upon which the FEMA witnesses' testimony is based, without
an opportunity to obtain and review the documents at issue and
to question the RAC members regarding the bases for their eval-

uations of the LILCO Plan.

Is Facts

A. The County's Motion to Compel

On April 18, 1984, FEMA submitted to this Board the direct
written testimony of four FEMA witnesses.l/ The FEMA testimony
is based largely upon the findings of a review and evaluation
of the LILCO Plan by FEMA's Region II RAC. Upon receint of the
FEMA testimony, the County served upon FEMA a Request for Pro-
duction of Documents (hereinafter, "Request") on April 20,
1984. The County also submitted subpoenas to the Board for is-
suance to each member of the RAC, requiring them to appear to
be deposed. The County noted, howaver, that it would not re-
quest that the subpoenas 2 issued unless depositions of the
four designated FEMA witnesses were unsuccessful in revealing

the bases for the conclusions contained in the RAC Report.g/

l/ Direct Testimony of Thomas E. Baldwin, Joseph H. Keller,
Roger B. Kowieski and Philip H. McIntire Concerning Phase
II Emergency Planning (the "FEMA testimony").

2/ Memorandum Explainina Suffolk County Discovery Requests
Relating to FEMA, at 4-5 (April 20, 1984).



FEMA's delay in responding to the County's Request
prompted the County to file, on May 8, 1984, a Motion to Compel
Response to Reauest for Production of Documents by FEMA. After
the Board set a schedule for the parties to respond, the County
received FEMA's Response to Suffolk County Request for Produc-
tion of Documents (hereinafter, "FEMA Response") on May 15 (one
day later than the schedule set by the Board). FEMA's Response
identified 37 documents which were being withheld on grounds of
asserted executive privilege. See FEMA Response at 5-8. 1In
particular, FEMA claimed that the documents revealed
pre-decisional communications pertaining to the RAC review
process and thus reacuired protection. On May 17, 1984, Suffolk
County filed a Motion to Compel Production of Documents Identi-
fied by FEMA on May 14 and 15 (hereinafter, "County Motion"),
reaquesting the Board to compel production of the 37 documents
identified (but withheld) by FEMA, as well as all remaining

documents responsive to the County's Request.

B. The Licensing Board's Order

During a conference call on May 18, the Licensing Board
issued its ruling on the County's Motion and ordered FEMA to
turn over to Suffolk County 30 of the 37 identified documents.
On the same day, the Board issued a Memorandum and Order

confirming its oral rulinq.i/ The Board found that FEMA had

3/ Memorandum and Order Ruling on Suffolk County Motion to
Compel Production of Documents by FEMA (May 18, 1984)
(hereinafter, "Memorandum and Order").



asserted a valid claim of executive privilege with respect to
the 37 documents at issue. Nevertheless, the Board concluded
that the County's need for the documents outweighed FEMA's need
to protect pre-decisional communications pertaining to the RAC
process. The thrust of the Board's ruling was that since the
RAC review was clearly pertinent to, and indeed formed the
basis for, the FEMA witnesses' testimony, the County had a
right to probe the underpinnings of the findings contained in

the RAC review. Thus, the Board held:

fTlhe FEMA findings of the RAC Committee
are directly relevant to the issue in con-
troversy in this licensing hearing. In
general, the parties should be permitted to
inquire into those findings and the proce-
dures which were followed to arrive at the
FEMA concensus. Only by probing those
findings and determinations, will the
parties and the Board be able to assess the
weight to be given to those findings and
determinations in our review under 10
C.F.R. § 50.47(a)(2).

Memorandum and Order at 7.
The Board further held that:

1]t would be unfair to deny the County
access to the underlying documents and
processes by which the RAC Report achieved
its final form. . . . [Tlhe County should
be able to discover the underlying
documents that went into the formulation of
the publicly disclosed RAC Report because
the information sought appears to be
reasonably calculated to lead to the



discovery of admissible evidence. . . .
[Wle find that the documents which underlie
the RAC Report are centrally important to
the County's case in asserting that the
LILCO Plan does not comply with NUREG-0654.
We do not find that cross-examination
alone, without access to these documents,
will be equivalent.

Memorandum and Order at 8-9. The Board then ordered FEMA to
produce 30 of the 37 identified documents.4/ However, pursuant
to an oral request by FEMA's counsel, the Board stayed the

effect of its ruling until 5:00 p.m., Monday, May 2l.

C. The Appeal Board's Order

On May 21, FEMA filed with the Appeal Board a Notice of
Appeal and Request for a Stay of an Order of the Atomic Safety
and Licensing Board. The Appeal Board granted FEMA a temporary
emergency stay on the same day. Following oral argument on the
stay request, the Appeal Board extended the stay pending full
briefing and argument of FEMA's appeal from this Board's May 18

Memorandum and Order.

In a June 13, 1984 decision, the Appeal Board reversed

this Board's ruling. In the Matter of Long Island Lighting

4/ The Board found that the County had not shown a compelling
need for the remaining seven documents. Memorandum and
Order at 9-10.




Company (Shoreham Nuclear Power Station, Unit 1), ALAB-773,
NRC __ (June 13, 1984). The Appeal Board agreed with the
Board that FEMA had properly invoked executive privilege with
respect to the documents at issue, but disagreed that the
County had demonstrated, at least at the time of the appeal, a
compelling need to obtain the documents. Id., slip op. at
15-16. However, the Appeal Board was also emphasized the pre-

liminary nature and the narrowness of its ruling.

The Appeal Board acknowledged the County's right to
explore fully the underpinnings of the RAC review and the final
RAC conclusions. However, noting that depositions of the FEMA
witnesses had been scheduled but not yet taken, the Appeal
Board held that the County had not demonstrated that the rele-
vant information could not be obtained elsewhere -- for in-
stance, through the scheduled depositions. Id. Thus, the

Appeal Board stated:

Obviously, the County is entitled to probe
the FEMA findings, explore their bases,
assess their accuracy, and determine what
reliance should be placed on them. To that
end, FEMA will make its sponsoring
witnesses available for deposition and
cross-examination. They may be examined as
to the soundness and reliability of the
scientific assumptions or professional
judgments underlying the FEMA findings.
While the County may well find it helpful
to have predecisional materials -- for im-
peachment purposes or to reveal soft spots



in the final testimony, for example =-- it
has not shown that its right to explore the
underpinnings of the FEMA findings and de-
terminations cannot be satisfied without
the documents it seeks.

The Appeal Board also gave weight to representations by
counsel for FEMA that the FEMA witnesses would be "forthcoming"
and that "the substantive bases or professional judgments
underlying FEMA's findings" would be subject to scrutiny during
the depositions. 1d., slip op. at 16-17. The Board specifi-
cally noted, however, that if this were not the case:

there may, of course, be an eventual need

to order release of the documents. That

can be done at a later stage, albeit with

some compromise in efficiency and addition-

al delay.
Id., slip op. at 18. The Appeal Board also admitted it had
"some uneasiness over the blanket assertion by FEMA that
release of any or all portions of the thirty documents will

have a chilling effect on its operations." 1Id., slip op. at

23.

The Appeal Board concluded by restating its position that
if the County was unabie to get the information it sought
through other means, disclosure of the documents would be
warranted. Id., slip op. at 25. Thus, the Appeal 3oard

stated:



We emphasize the preliminary nature of our
conclusion and the narrowness of our hold-
ing. Upon deposition or cross-examination
of the sponsoring witnesses, or the review
of documents voluntarily released, it may
appear that there are good and sufficient
reasons to warrant disclosure, such as
significant differences of opinion among
members of tre RAC on important issues
affecting the aaequaqxros LILCO's plan. It
may turn out that the sponsoring witnesses
are unable to defend or explain adequately
the underlying bases for A'S
determinations or reveal that they have
relied to an inordinate degree on the views
of others. 1In such circumstances (and,
nerhaps, in others), the County may well be
able to establish a sufficiently compelling

need for the underlying documents.
(Emphasis added.)

£§' at 25.

D. The Depositions Of FEMA's Witnesses

Counsel for the County deposed FEMA's witnesses on June 27
and 29, 1984.5/ During the course of the depositions, it
became clear that, at least initially, there was a substantial
lack of unanimity among.the RAC members on many of the findings

contained in the RAC report. This fact was highlighted by

5/ The County had no control over the timing of these deposi-
tions == counsel for FEMA represented that the witnesses
were available only on June 27 and June 29. The deposi=-
tion transcripts became available only this week and thus
the County could not have filed the instant motion at an
earlier time.




notes prepared at the suggestion of FEMA's counsel by FEMA
witnesses Keller and Baldwin immediately prior to, and in prep-
aration for, their depositions. These notes, which were turned
over to the other parties and made exhibits to the depositions
of Messrs. Keller and Baldwin, reflected, among other things,
the number of comments received from RAC members on each NUREG
0654 element, prior to a meeting on January 20 with all KAC
members in attendance. This meeting was chaired by Mr.
Kowieski and led to the issuance of the final PAC report.
Kowieski Tr. at 60-61, 83-85.§/ The Keller and Baldwin notes
also reveal the number of comments which disagreed, at least
initially, with the final RAC findings for each NUREG element
of the LILCO Plan. Neither the Keller nor the Baldwin notes
revealed, however, the identities of dissenting RAC members or
the reasons for their dissenting views. Mr. Kowieski, the RAC
Chairman, also prepared notes in preparation for his disposi-
tion, which reflected a breakdown of the total comments
received from all RAC members, and a narrative description of
those comments which disagreed with the final RAC findings
(Kowieski Tr. at 51). Those notes were not produced to the

parties, and Mr. Kowieski was not permitted to discuss them

6/ Cited pages from the deposition transcripts of Messrs.
Kowieski, Keller, Baldwin and McIntire are appended to
this motion as Attachments 1-4, respectively.




during his deposition, under instructions from FEMA's counsel.

See, e.qg., Kowieski Tr. at 54-56, 103, 104.

The County attempted on many occasions during the FEMA
depositions to ascertain the reasons for and the substance of
the various RAC members' dissenting opinions on specific find-
ings, but was unable to pursue its inquiry. Clearly, it is im-
portant for the County to determine which RAC members dissented
from various RAC findings. This is a critically relevant in-
auiry because each RAC member represents an agency with a
specific area of expertise. Thus, it is important to determine
whether RAC members with expertise in a particular area
disagreed at any time with the findings in the final RAC
report, and if so why. Yet, counsel for the County was contin-
ually prohibited from obtaining answers to questions regarding
the specific reasons or bases for RAC members' dissenting
opinions by the witnesses' lack of recollection about such dis-
senting opinions and also"by FEMA counsel's continued refusal
to permit the witnesses to answer such questions. For example,
Auring the deposition of FEMA witness Baldwin, the following
exchange took place:

Q. And do you have any independent
recollection? Are you able te tell me

which five agencies or individuals provided
this comments on Element A.1.A?



A. Not in specific detail, no.

Q. Would your answer be the same for
each NUREG element set forth on the seven
pages of your notes?

. Yes, it would.

* * *

Q. For each element of NUREG 0654,
are you able to tell me, based on your
notes or anything else, which agencies or
individuals of the RAC were at least ini-
tially in the minority with respect to how
an item should be rated?

A. Which particular agencies, no. I
would not be able to do that.

Baldwin Tr. at 150. Further, FEMA witness XKowieski vas prohib-
ited by FEMA's counsel from shedding further light on the

issue.

Q. Now, I would like you, Mr.
Kowieski, to contention by contention -- I
am sorry. I would like for you, if you
would please, using the RAC Report, element
by element, to tell me the members of the
Committee whc believed that the rating fi-
nally determined in the RAC Report who ini-
tially believed that was a correct rating?

Mr. Glass: 1I object. You are trying
to get through the back door the same
information that you were tried to get
through, and went up to the Appeal Board.
You are trying to have him identify prelim-
inary statements that were contained on the
original documents which were held to be
subject to privilege. You are trying to
obtain the same, exact information. You
are trying to have him identify which



individual said, 'adequate,' and which
individual said, 'inadequate' on those pre-
liminary documents, and the Appeal Board
has upheld FEMA's position. And I do not
see anything at this point which indicates
you are entitled to that information, or
that there is any need for that infor-
mation.

* * *

As to this particular question, it is
my understanding =-- correct me if I am
wrong -- that you are asking him to identi-
fy for you the pecsitions of the individual
RAC members as provided on their comment
sheets to the RAC Chairman prior to the
January 20th meeting. If that is what you
are instructing him to do, I am instructing
the witness not to answer your question.

Mr. Miller: 1Is your instruction the
same if I asked Mr. Kowieski to identify
representatives -- if I asked Mr. Kowieski
to identify the agencies represented?

Mr. Glass: That is the same question.
We have -- it is a very simple mathematical
formula.

Mr. Miller: Was your instruction not
to answer the question?

Mr. Glass: Let me finish my state-
ment. It is a very simple mathematical
formula you have. We have already provided
you the names of the agencies and who the
individuals are, so if he was to provide
the answer to your second question, he
would in effect be providing the same
answer.

And, therefore, I am instructing the
witness not to answer.

* * *



Mr. Miller: . . . I am talking about
the position of the RAC members, including
Messrs. Keller and Baldwin, in their writ-
ten comments »r otherwise, that were sub-
mitted prior to the January 20th meeting, I
want to know the positions of the members
of the Committee with respect to whether
they were in agreement or disagreement with
the rating finally derived and set forth in
the RAC Plan issued to the NRC.

Mr. Glass: I am instructing the
witnass not to answer the question. You
have had Mr. Keller here:; you have had Mr.
Baldwin here. You took the opportunity
with Mr. Keller to inquire. He gave you a
listing of what his original ratings were,
so you have that information. And I am
instructing the witness not to answer at
this point.

* * *

Q. [Mr. Miller:] Mr. Kowieski, you
have been instructed not to answer my
question, and of course I have to abide by
that. But I want to make it clear for the
record that my opportunities to question
Mr. Keller and Mr. Baldwin went to their
involvement in the RAC.

Mr. Kowieski is here as Chairman
of the RAC. He had the information avail-
able to him to tell me the members and
their positions on the RAC; Mr. Keller and
Mr. Baldwin both made clear they were not
in a position to give me that information.

So, there is a difference.

Kowieski Tr. at 117-122; see also, Keller Tr. at 42, 69-70;

Baldwin Tr. at 145<152; MclIntire Tr. at 69,



Furthermore, the witnesses were unable to give meaningful
explanations of the basis for the conclusions or opinions of
individual RAC members, and they were unable to describe even
what portions of the LILCO Plan the RAC members reviewed. For

example, during his deposition, Mr. Baldwin testified as

follows:

Q. But do you know what [the RAC
members] did to reach their conclusions
regarding those elements of NUREG 06547?

A. It's impossible for me to get in-
side of their head and to go through their
thinking process.

Q. I'm not asking you about their
thinking process. 1I'm asking you, do you
know what these people d4id with respect to
reaching their conclusions and judgments
regarding the LILCO plan?

* * *

BY MR. MILLER: (Continuing)

Q. Mr. Baldwin, 4o you know what
members of the RAC, including Mr. Keller,
reviewed to reach tHeir conclusions and
judgments as set forth in their comments?

A. Yes. They reviewed the plan, the
implementing procedures and the Appendix A
of the evacuation study.

Q. And you specifically know that
each member of the RAC and Mr. Keller did
that; is that correct?

A. Yes. 1T know that each reviewed
those various parts in order to be a%le to
supply us with their comments.




Q. Now, can you tell me what parts
or portions of each of the four volumes of
the total LILCO plan the members of the RAC
and Mr. Keller reviewed?

A. I have no specific direct
knowl 2dge of those parts which each member
-- how each member went about their task.
I have no direct knowledge of how each one
went about reviewing their entire set of
four documents, four volumes.

Baldwin Tr. at 42-43. Mr. Kowieski was unable to offer a more

enlightening explanation:

Q: Mr. Kowieski, are you able to
tell me what the members of the RAC Commit-
tee did in preparing their comments that
were submitted prior to the January 20th
meeting?

A: I don't understand your guestion.

Q: Well, you have told me that what
you did in your review with respect to the
RAC review process was that you reviewed
the LILCO Plan, portions and parts of the
LILCO Plan, correct?

A: At what point? At a certain
point, yes.

Qs Okay. Now, those members of the
RAC Committee who provided comments that
were used at the January 20th meeting, do
you know what they did: for example, what
they looked at and reviewed in order to
make determinations as set forth in their
comment that was sent to your attention?

A: I can tell you the four volumes
of the LILCO Transition Plan, and NUREG
0654. They used their professional judg-
ment, expertise, based on their educational



background and experience gained in the
past.

Q: Do you specifically know that the
only thing the members of the Committee
used in their review were the four volumes
of the LILCO Plan?

A If I know?
Ql YQ.. 'irn

A: They were requested to provide
comments on the LILCO Transitioan Plza, Re=-
vision 3.

Q: Do you know, though, what they
actually did do in providing their comments
to you for use in the RAC review process?

A: They did not advise me otherwise
when they submitted comments to me.

Q: I want to repeat my question. Do
you know, specificaly know, what members of
the Committee did in preparing their
comments on the LILCO Plan that was sent to
you?

A They ==

Mr. Glass: This is getting back to
the same situation which was gotten into in
the three prior instances. If you are
asking Mr. Kowieski was he present, and d4id
he watch what each individual 4id, so that
he can then say for a fact that he saw the
person open and read all four volumes and
NUREG 0654, you can understand his hesitan-
cy to be able to respond to such a
question.

BY MR. MILLER: (Continuing)
Q: I am sure, Mr. Kowieski, that you
did4 not watch the members of the Committee

in what their review consisted of, is that
correct?



A: No, I d4did not sit in their office
and watching them review the LILCO Transi-
tion Plan, Revision 3, that is correct.

Q: DPid you ever specifically ask any
member of the Committee, including Messrs.
Keller and Baldwin, what they did in
reaching their conclusions and judgments
regarding the LILCO Plan?

A: At the meeting I asked =-- at the
January 20th meeting, okay, if, for in-
stance, an issue came up, if they review,
for instance, Appendix A. Basically I
would insult their intelligence by asking,
say: Have you reviewed the Plan. Did you
base your comments on the Plan?

Because, you know, those people are
professional individual, and are being des-
ignated by their respective agency to
assist FEMA, and I have to maintain a
certain relationship. I cannot insult them
by asking them a very obvious question.

Q: Yes, sir, I understand. Did you
ever specifically ask any member of the
Committee, however, if they reviewed any-
thing other than the LILCO Plan?

A No, sir.

Q: The answer is, 'no?'

A: Yes, sir.

Kowieski Tr. at 104-107; see also Kowieski Tr. at 45-47,

107-1C8; Baldwin Tr. at 35-45, 155-156; MclIntire Tr. at 71-72.

Furthermore, the County was not permitted to complete the

deposition of Mr. Kowieski. 1Instead, counsel for FEMA
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announced that Mr. Kowieski had to leave before the County had
completed its Jguestioning, despite an agreement between counsel
for the County and counsel for FEMA that Mr. Kowieski's deposi-
tion would be permitted to continue into the evening, if neces-
sary, in return for the County's agreement that the deposition
of FEMA witness Baldwin would be taken first on Friday, June

29. Thus, the County was again prevented from obtaining infor-

mation pertinent to the RAC review.

II. Discussion

A. The County Has Been Denied Its Right to Probe
the Bases of the RAC Review and the Opinions of
the FEMA Witnesses

Both this Board and the Appeal Board recognized that
Suffolk County, as a party to this proceeding, has a right to
probe the bases for the opinions and conclusions stated by the
FEMA witnesses in their testimony and in the RAC Report atta-
ched to their testimony, both for .impeachment purposes and to
develop a full and complete record. Memorandum and Order at
7-8; ALAB-773, slip op. at 15-16. This right is founded in the
NRC's own requlations which provide that a party is entitled to
conduct "such cross-examination as may be required for full and
true disclosure of the facts." 10 CFR § 2.743(a). Likewise,
10 CFR § 2.740 guarantees the right to prior discovery of

materials reasonably calculated to lead to admissible evidence.



The need for the County to explore the underpinnings of

the RAC review is especially important here because it serves
as the very foundation upon which the testimony of FEMA's
witnesses is based. This fact prompted the Board to determine
that the findings of the RAC are "directly relevant to the
issue in controversy in this licensing hearing." Memorandum
and Order at 7. Indeed, the Board found that the information
sought by the County was "centrally important to the County's
case in asserting that the LILCO Plan does not comply with
NUREG 0654." 1Id. at 9. Thus, the Board concluded that:

Only by probing those findings and determi-

nations will the parties and the Board be

able to assess the weight to be given to

those findings and determinations in our

raview under 10 CFR § 50.47(a)(2).

lg. at 7.

The Appeal Board did not dispute the County's rigiht to
information regarding the bases for the conclusionc found in
the RAC report. Rather, its chief difference with this Board's
ruling was that the County, in the Appeal Board's opinion, had
not yet demonstrated that the information was unavailable
through means other than disclosure of the documents at issue.
ALAB-773, slip op. at 15-16. 1Indeed, the Appeal Board strongly

suggested that if the County was not provided with the
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information it sought through the scheduled depositions of the
four FEMA witnesses, then disclosure of the FEMA documents
would be warranted. See id. at 16, 18, 25. According to the
Appeal Board, a compelling need for disclosure could be demon-
strated where:
(1) There are "significant differences of
opinion among members of the RAC on impor-
tant issues affecting the adeguacy of
LILCO's plan:"”
(2) The "witneses are unable to defend or
explain adequately the underlying bases for
FEMA's determinations:;" or
(3) The "witnesses reveal that they have relied
to an inordinate degree on the views of

others."

Id. at 25.

The County now finds itself in the very circumstances
which the Appeal Board contemplated would compel disclosure.
For instance, the County was able to determine during the depo-
sitions held on June 27 and 29 that,  in many instances, there
was a difference of opinion among RAC members as to whether a
particular portion of LILCO's Plan should be rated as adequate
or inadequate. This fact is evident from the notes produced by
Mr. Baldwin and Mr. Keller, which are attached to the deposi-
tions as Keller Exhibit 1 and Baldwin Exhibit 2. The County,

however, was precluded from discovering the nature of the



dissenting RAC members' opinions, the bases for those opinions,
or even whether the dissenters were from agencies with
expertise in the area at issue. This was due not only to the
witnesses' lack of knowledge or recollection, but also to FEMA
counsel's refusal to permit the witr_.sses to testify on these
matters when they admittedly were able to do so. See, e.g9.,
Kowieski Tr. at 117. Thus, despite assurances from FEMA's
counsel that the information sought would be forthcoming, the
County was prohibited from probing the bases for the findings
in the RAC review. Similarly, the FEMA witnesses were unable
to defend or explain the procedures followed by RAC members re-
viewing the Plan or the materials reviewed by individual RAC

members.

In light of these circumstances, and despite the diligence
of the County's efforts, it is now plain that the County needs
the documents withheld by FEMA in order to pursue the rights
guaranteed to the County under the NRC's regulations. Without
the documents, the County will be unable to conduct a
meaningful cross-examination of FEMA's witnesses. Thus, this
Board should order FEMA to release the 30 documents which were

the subject of the Board's previous Memorandum and Order.



Further, the Board should order FEMA to produce the riotes
which were prepared by Mr. Kowieski immediately prior to his
deposition on June 29. The existence of those notes was re-
vealed during Mr. Kowieski's deposition and they were repeat-
edly requested by counsel for Suffolk County, since Mr.
Kowieski was referring to them in connection with his answers
to deposition questions. He also indicated that by reference
to the notes he had prepared for his use during his deposition
he could have answered the County's questions concering the
substance and sources of dissenting RAC member comments.
Kowieski Tr. at 117. Clearly, such notes, which were prepared
by the witness himself, solely as a means of preparing himself
for his deposition, are not privileged. They were not prepared
during or as any part of any "decision-making" process and
counsel for FEMA failed to state on the record of the Kowieski
deposition any legitimate basis for his refusal to produce
them. Further, even assuming the notes are somehow privileged,
any alleged privilege would have been Qaived by FEMA's produc-
tion of the similar notes nrepared under identical

circumstances by Mr. Baldwin and Mr. Keller.
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B. The Board Should Issue Subpoenas to Depose All
of the RAC Members

On April 20, 1984, the County submitted to the Board a

number of subpoenas directed to individual RAC members. The

County did not then regquest that those subpoenas be issued, in
the hope that during their depositions the four FEMA witnesses
would be able to respond satisfactorily to the County's
questions regarding the RAC review. Memorandum Explaining
Suffulk County Discovery Requests Relating to FEMA, at 4-5

(April 20, 1984). The County specifically stated:

1f, however, the FEMA witnesses are not
able to provide the information requested
by the County, or if FEMA either does not
have in its custody, or refuses to produce
pertinent documents related to the RAC
review, it may be necessary for the County
to pursue the additional discovery de-
scribed above directed to individual RAC
members. . . .

It is now apparent that FEMA's witnesses are unable to

explain what .ndividual members of the RAC Aid in reviewing
LILCO's Plan and what their opinions were as a result of that
review. Indeed, as noted above, FEMA's counsel prohibited the
County's inquiry into the2se issues by instructing FEMA's

witnesses not to answer relevant questions on this issue.
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Therefore, the only way for the County to discover this

relevant information is to depose each RAC member. Thus, the
Board should issue the April 20 subpoenas so that the deposi-
tions can be arranged and taken expeditiously.

C. Cross~-Examination of FEMA's Witnesses Should Be

Postponed ULntil the County Has Received and Reviewed
the FEMA Documents and Deposed the RAC Members

As noted above, the County is entitled to conduct a full
cross-examination of FEMA's witnesses after having had the op-
portunity to discover all evidence relevant to the issues at
hand. The County, however, has not had the opportunity to
explore the relevant facts behind and the underpinnings of the
RAC review and the RAC findings and conclusions and thus would
be severely prejudiced if compelled to go forward with its
cross-examination of the FEMA panel. Such cross-examination of
this time would be based on only partial knowledge of the

facts.

The County therefore submits that it would be inappropri=-
ate to go forward with any cross-examination of FEMA's
witnesses before it has had the opportunity to pursue the dis-
covery to which it is entitled relating to the bases for the
RAC findings. Indeed, to do so would deny the County of the
rights cuaranteed by the NRC's regulations and recognized by

both this Board and the Appeal Board.
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Conclusion

For the reasons stated above, the County's Motion to
Compel Production of Documents by FEMA and to Postpone the
Cross-Examination of FEMA's Witnesses, and for Issuance of Sub-

poenas to the Members of the RAC should be aranted.

Respectfully submitted,

Martin Bradley Ashare
Suffolk County Attorney
H. Lee Dennison Building
Veterans Memorial Highway
Hauppayge, New York 11788

Karla J. Letsche

Michael S. Miller

Christopher M. McMurray

KIRKPATRICK, LOCKHART, HILL,
CHRISTOPHER & PHILLIPS

1900 M Street, NW

Washington, DC 20036

Attorneys for Suffolk County

Dated: July 6, 1984
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A Are you asking me off the top of my head.
All elements, or ==

Q Well, if you can do it. But let's look at
Exhibit 1. Mr. Fish from DOE is the first person listed,
correct?

A That is correct. But there are specific
assignments that RAC members have, and they are vesponsible
to review certain elements.

Q Okay. Let's discuss that first. Do you make
the assignments to members of the RAC Committee?

A The assignments list came from National Office,
you know, at least two or three years ago.

Q Okay. We have had discussions about this with
Mr. Keller, I think. Maybe Mr. Baldwin also. This is
where there is a memorandum in the agency setting out what
those agencies should review and a matrix, or something
of that sort?

A Your understanding is correct.

Q So you do not specifically make any assignments
to the agencies that are represented on the RAC?

A I don't. However, I do encourage to go beyond

whatever is specified on == by the guidelines supplied by
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National Office.

What [ am saying by going beyond, to provide
more comments on more elements than just those they are
responsible for.

Q How do you encourage these members of the RAC
to do that?

A You have to develop a certain relationship with
RAC members, saying: Listen, okay, if you == don't stop
when you comment o1 == when you read the plan, if you have
a comment please ccmment, please provide comments on other
elements if you can, because this would be very helpful when
we meet later on and discuss the final document.

Q Did you encourage the members of the RAC for
Revision 3 of the LILCO Plan to go beyond their areas of
responsibility?

A I did not specifically encourage them to go ==
for Shoreham to go beyond., It is an understanding, it 1s
a common practice in our Region that automatically provide
comments not only on the elements that they are responsible
for, that each time they see anything in the Plan that they

feel it is important to know, to provide comments to me.

Q Do youn know, Mr. Kowiesti, if in fact the members

|

I
|
|
|
|
|
|
|
|
|
|
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of the RAC did, indeed, go beyond their areas of responsi-

bility in conducting the review process for Revision 3 of

the LILCO Plan?

A Some of them did.

Q Some of them not?

A That is correct.

Q Can you tell me which ones did, and which ones
did not?

R It would take me probably a éreat amount of time

to go and identify which R/T members did not go beyond what

was required. I would have to go into my detailed comments.

Q Would you have to go back and look at the

written comments received from the members?

A Yes, sir.
Q You can't do it sitting here today?
A No, sir.

MR. MILLER: Mr. Glass, has the County been
provided with the matrix =-- the memorandum to the agencies
which we have been discussing that sets forth areas of
responsibility?

MR. GLASS: I really don't know. I don't know

if it was part of the FOIA material that came in under that,
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understanding of what transpired prior to and during the
January 20th RAC meeting, and we were taking notes in our
own way.

Q How is 1t, Mr. Kowieski, that the notes were
independently prepared if you were in one room, sitting
together, looking at the same material and participating
in discussions with one another?

A What I am saying to you, that when we discuss
each planning criteria, and when we agree that what
actually happened during the RAC meeting on January 20th,
Mr. Keller was taking notes in his own way and fashion,

I was taking in my own way, and Mr. Baldwin was taking
notes the way he wanted.

Q Well, do you have a copy of your notes with
you?

A Yes, sir.

MR. MILLER: Mr. Glass would you like to
distribute those notes.

MR. GLASS: At the moment, there has been

no foundation laid for a need for those notes. It may
be that Mr. Kowieski, utilizing the notes already provided
by Mr. Keller and Mr. Baldwin may be able to answer your

questions.
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WITNESS KOWIESKI: I would like to just only
-=- for the record, I am very r=l! 'ctant to release my notes,
for Number 1, the very simple reason that while I was taking
my notes I did not keep in mind the third -- the second
party will have to read my notes. If someone, you sir,
anybody else in this room would take a set of notes, my
notes, cryptic notes, may misinterpret what I am saying.
I feel that only I can understand and interpret these
notes. That is the only reservation I have.

MR. MILLER: I understand that, sir. That is
always the problem with notes, I suppose. We had the ;
same discussion with Mr. Baldwin and Mr. Keller, and I
will be glad to give you the opportunity to discuss these i
notes today, and we might even have the opportunity down
the road.

MR. GLASS: At this point there has been no
foundation. We are at a different stage with Mr. Kowieski
than we were with certainly Mr. Keller in the fact that we
now have available Mr. Keller and Mr. Baldwin's material,
and Mr. Kowieski may be able to inquire. He is not using

those notes right now to testify. They are his personal |

notes, and if he 1s able to answer your gquestions using
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the other notes, I just don't see where you have any right
to them.
MR. MILLER: Well, we will get to my right
to them. Let me continue with some other things.
BY MR. MILLER: (Continuing) '
Q Mr. Kowieski, before we actually get into the
RAC report and the need for your nctes, can you just describe|
for me the -- if you would, describe for me your involvement
in the RAC review process for the LILCO Plan. " If you will
just give me a chronology beginning back in September, and
I would appreciate the detail of what you went through.
I understand it has been a lot of work. ;
Is that a chronology you are looking at?
A I do have my own chronology.
MR. MILLER: Do you know, Mr. Glass, if that
document has been produced to the County?
MR. GLASS: Again, Mr. Kowieski has informed
me these are his notes, they are typed. There are a number
of other handwritten notes throughout. He has answered most
of your questions up to this particular point. There is

no foundation.

MR. MILLER: Well, my questions ==
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MR. GLASS: The same thing == we had Mr.
Baldwin reading his calendar, and you had Mr. Keller reading
kis calendar. It is just the same type of thing.

MR. MILLER: I didn't regquest the other documenté.
1 am reguesting this chronology.

MR. GLASS: Let me look at the chronology.
Do you want to proceed with another area.

MR. MILLER: Let me Just proceed.

BY MR. MILLER: (Continuing)

Q Mr. Kowieski, if you could, because I am not '
looking for a particular date. I am looking for a general
understanding of the process. If you could describe for 1

me your involvement in the RAC review process, and how that
process worked for the Shoreham plant, and I guess begin
if you would, please, sir, back in September Or October when |

the regquest came in to conduct a RAC review for the Shoreham

plant.

A Shortly after Frank Petrone, the Regional :
Director, sent a letter to RAC members requesting a review 1
of LILCO Transition Pian, Revision 1, shortly after I was
in touch with each RAC member and two consultants. And

I explained the target dates or deadline for submission
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Q The comments were given to Mr. Acerno and Mr.

Baldwin to work with, is that correct?

A That 1is correct.

Q And they put together, or they modified the report

which had been prepared for Revision 1 to take into account
the comments in Revision 3, correct?

A That 1s correct.

Q And then I think you said, Mr. Kowieski, you
spent several days working with Mr. Baldwin and Mr. Acerno
in going through the flip chart and the working document
for the January 20th meeting, and in preparing for the
January 20th meeting, correct?

A That is correct.

Q Now, during the January 20th meeting, could
you describe to me how that meeting was conducted. You,

as Chairman, conducted the meeting, correct?

A That is correct.
Q So how did you conduct the meeting?
A I opened the meeting. I stated the purpose of

the meeting, and I proposed the agenda, and the agenda was

{

to review, element by element, consolidated working document.!

I also stated that anybody who has objections, additional
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conments, it is a good time, it is the time to modify,

change, and =-- because we have to finalize the document.

i So we went element by element through the
working document, and gquestions or issues were raised, we

discussed those issues, and if necessary, to make some

| adjustments. -
| Q Do you recall, Mr. Kowieski, whether there was,

indeed, discussion on each and every element that was addressed

in the RAC report?

. | R What you are asking here, I understand, if we -
n | discussed every element that we commented on?
12 | Q I am asking if there was discussion of each
. -

13 and every NUREG 0654 element. :
4 A That is what I stated on the record, that we
15 discussed A through P, and we discussed every single element
6 2 and comment, as it applies to NUREG 0654 planning criteria.
7 | Q If, for example, Mr. Kowieski, the comments
8 ; received from members of RAC were unanimous in terms of
| !
9 I how they thought an item should be rated, did you nonetheless
20 | spend time discussing that element?

|

| " , -
a | A To a losser extent where there was a difference

|

|
2 in the rating among RAC members.

|

|
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Q And as you discussed each element of the RAC
‘ Report, Mr. Kowieski, there were various discussions by

the various members of the RAC Committee, correct?

A And both consultants, Mr. Keller and Mr.
I Baldwin. |
) -
Q And as you thought those discussions came to an

end for a particular element, did you say =-- how did vou

decide it was time that we went to the next element.
i . .
1 A Very simple. I made ten or fifteen copies of the

working document. I distributed it. Everybody =-- everyone
who was present at the meeting. In addition, a set of
comments, our own comments submitted to me, plus there were
] two flip charts. The one flip chart, another document which
is modification of comments in Revision 1.

So, if there was an issue raised by one of the
RAC members, and this was the case, we would go back to the

initial set of comments, restate each comment, go back to *he

Plan if necessary, verify that this particular element or
statement is correct, the Plan reflects this. Then finally,

| we would agree on the final language, and there was

‘ interaction.

| Nobedy can recall every single word that was

|
|
|
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those personal notes.

BY MR. MILLER: (Continuing)
Q Mr. Kowieski, have you reviewed the nctes of
My. Baldwin and Mr. Keller prior to today?
A No, sir. I stated for the record.
Q So you had no chance or opportunity to see if
the notes you prepared reflect the same information ascertained
-- determined by Mr. Keller and Mr. Baldwin, 1s that correct?
A That is correct.
MR. MILLER: Well, Mr. Glass, in light of the
fact that I am running out of time =-- I have three minutes
to go, I again request you produce Mr. Kowieski's notes,
pecause otherwise going through these notes, Mr. Kowieskl
is going to have to sit he-e and read these notes for the
first time.

MR. GLASS: I think I will stand by my prese

be J
(ad

position at this time.
BY MR. MILLER: (Continuing)
Q Mr. Kowieski, are you able to tell me what the
members of the RAC Committee did in preparing their comments
that were submitted prior to +he January 20th mee ting?

R [ don't understand your gquestion.

L7 ol
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Q Well, you have told me that what you did in your
review with respect to the RAC review process was that you
reviewed the LILCO Plan, portions and parts of the LILCO

Plan, correct? |

A At what point? At a certain point, yes.

Q Okay. Now, those members of the RAC Committee
who provided comments that were used at the January 20th l
meeting, do you know what they did; for example, what they
looked at and reviewed in order to make determinations
as set forth in their comment that was sent to your
attention?

A I can tell you the four volumes of the LILCO
Transition Plan, and NUREG 0654. They used their professional
judgment, expertise, based on their educational background
and experience gained in the past.

Q Do you sp.c.fically know that the only thing the

members of the Committee used in their review were the four

volumes of the LILCO Plan?

A If I know?
Q Yes, sir.
A They were requested to provide comments on the

LILCO Transition Plan, Revision 3,




Q Do you know, though, what they actually
in providing their comments to you for use in the RA

review process?

A They did not advise me otherwise when they

submitted comments to me.

Q I want to repeat my gquestion. Do you know,
specifically know, what members of the Committee did in
preparing their comments on the LILCO Plan that was sent
to you?

A They =--

MR. GLASS: This is getting back to the same

situation which was gotten into in the three prior instances.

If you are asking Mr. Kowieski was he present, and did he

watch what each individual did, so that he can then say
for a fact that he saw the person open and read all four
volumes and NUREG 0654, you can understand his hesitancy
to be able to respond to such a gquestion.
BY MR. MILLER: (Continuing)
Q I am sure, Mr. Kowieski, that you did not

the members of the Committee in what their review consisted

of, is that correct?

A No, I did
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MR. GLASS: He is asking you at this point did
you ever ask any of the RAC members if they ever reviewed
anything other than the LILCO Plan. What 1is your response?

WITNESS KOWIESKI: Other than == no.

BY MR. MILLER: (Continuing)

Q Do you know, Mr. Kowieski, whether command and
control issues are addressed in NUREG 0654?

A Sure.

Q Do you know whether those issues are addressed
in the RAC report?

A Yes, sir.

Q Can vou tell me why FEMA is submitting no
testimony on Contentions 1l and 15?

A I was advised by my counsel not to submit
testimony on those particular contentions.

Q Do you know why?

A It is not my decision. It is counsel who is
making the decision.

Q Mr. Kowieski, have you at this time been asked
to provide any testimony on behalf of FEMA regarding training
1ssues?

A I understand that we eventually will provide
Y £
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cmainn

compensating plan, provided our comment, and as a result

of it, obviously later on the exercise came about.

The letter was different.
Q Mr. Kowieski, you have told me that you have
the information available to you to identify the members
of the RAC Committee who initially in their comments to the

Committee believed items should be rated 'adeguate' and/or

'inadequate' correct?

A That is correct.
Q Now, I would like you, Mr. Kowieski, to contention
by contention == I am sorry. I would like for you, if you

would please, using the RAC Report, element by element, to
tell me the members of the Committee who believed that

the rating finally determined in the RAC Report who initially
believed that was a correct rating?

MR. GLASS: I object. You are trying to get
through the back door the same information that you were
tried to get through, and went up to the Appeal Board. You
are trying to have him identify preliminary statements that
were contained on the original documents which were held to
be subject to privilege. You are trying to obtain the

same, exact information. You are trying to have him identify
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which individual said, 'adeguate, ' and which individual

said, 'inadequate' on those preliminary documents, and the
Appeal Board has upheld FEMA's position. And I do not see
anything at this point which indicates you are entitled to

that information, or that there is anv need for that

information.

MR. MILLER: I understand what time it is.
Mr. Kowieski, I am going to ask the gquestion again, and then
your counsel can instruct you one way or the other.

BY MR. MILLER: (Continuing)

Q What I am asking is for you to tell me, element
by element, based upon the final RAC report, those members
of the RAC who in their initial comments believed that the
rating that was finally derived, following the January 20th
meeting, was in fact the rating they suggested in their
written comments prior to January the 20th?

MS. McCLESKEY: Mr. Miller, do you intend to

abide by the agreement that we mace that the State and LILCO

B

» - « - b - 7 3 - -
were to have an opportunity to juestion Mr. Kowieski before
». L 1
seven o'clock?

4

o R

*

&3

s
i

o i
(4

s
-
<




—

—

U
(9]

0
Q
(3]
0
| ¥
0,

m

2]

ik
0

—d
(&)

O

wn

' )
™

Uy

Wi
O
(k)
4
9

'y

0

Uy

L

Lo

b

1)

MR. MILLE

iy

o

-
LAV S W)

[N
0

O
)

(o)
|
-

)

m

ot

i)

A

m
-~
M

0

)
“L
[
v

wron

m

a

0

4

Ui

W

eLr

th

Wl
[

B

Chair

m

at

=
- b b

t to answer

no

wilitness

the

Wi
-

€3]

w4y
-4

1]

(O

O
)

-

)]
-

O

A

(o)

i)
e
Q
Lig)
Q
M
(N

Q
| ]

4
-
)
Q

“u
~

O
4

——






15

16

17

18

19

21

2

121

their comments were submitted for the January 20th meeting,

agreed and disagreed with the rating that was finally assigned

in the RAC Report as issued by “EMA to the NRC?

MR. GLASS: I am having trouble understanding
your guestion. If your gquestion is: Did the members agree
-- to finally agree with all the conclusions, Mr. Kowieski
has stated a number of times that there was concurrence.

MR. MILLER: That is not my question. I am
talking about the position of the RAC members, including
Messrs. Keller and Baldwin, in their written comments or
otherwise, that were submitted prior to the January 20th
meeting, I want to know the positions of the members of the
Committee with respect to whether they were in agreement
or disagreement with the rating finally derived and set
forth in the RAC Plan issued to the NRC.

MR. GLASS: I am instructing the witness not
to answer the question. You have had Mr. Keller here; you
have had Mr. Baldwin here. You took the upportunity with
Mr. Keller to inquire. He gave you a listing of what his
original ratings were, so you have that information. And
I am instructing the witness not to answer at this point.

MS. McCLESKEY: Mr. Miller, I object to the
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both on and off the record for that.

In exchange, the agreement was that the deposition
would take place in New York, and it would be limited to two
days, two business days.

We then went through -- and this has all been

negotiated -- we asked that we be allowed to have Mr. Baldwin

wy

o first and Mr. Keller go second this Friday. You agreed
to that, but indicated that you had more guestions to spend
with Mr. Kowieski than with Mr. Baldwin, and I agreed
== and as I remember our discussion, I agreed to go to

six o'clock.

You took longer with Mr. Baldwin, and that was
just because =-- you were asking questions, I was not, and
now we have reached the situation where I have already provided
Mr. Kowleski an additional hour beyond the time. I tnink we
have done everything that we can comply. We have also provided,
you know, those two sets of list for Mr. Baldwin and Mr.

Keller, which I think certainly expedited and saved time in

the cross examination of those two witnesses.

If you don't have any other statement, we will

ST it

A

Lo s b o
I P T T X

move on to the State of New York.

MR. MILLER: We both have made our statements, and
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there would no reason for me to repeat anything.

MS. McCLESKEY: I would like the record to show

that counsel for Suffolk County is conferring with Counsel
for New York State.

MR. MILLER: The record can certainly reflect
anything it wants to, Ms. McCleskey. I don't understand
why you feel compelled to point out these things, but feel
free to point them out.

MR. GLASS: Mr. Zahnleuter, are you ready =--

MR. ZAHNLEUTER: I am sorry. I was listening
to Ms. McCleskey's point, and I wasn't listening to Mr.
Miller, so I don't even know what he told me.

I do not wish to place any time constraints
upon you, Mr. Miller, 1in conducting the cross examination
that you have a right to or that you want to. If I have
a time allotment, I am free, and I feel that I would like
to give it to you if you would like to use that time
allotment.

MR. MILLER: What is your position as to Mr.
Kowieski's avazilability beyond seven o'clock.

MR. GLASS: You are pusing him, you know, to

this time. Let me just confer off the record.
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(Mr. Glass confers with Mr. Kowl

-

4
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o
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The Court Reporter has graciously
agreed to stay, so he can make a later plane. We can work

it out that we can give you another ten minutes, and then

give the County some time to wrap up. New York State doesn't
appear to have -- I hope I am not putting words there =-- but
doesn't appear to have any gquestions. We can proceed that

way .

MR. MILLER: I appreciate your offer of ten
minutes. I do not feel I can finish in ten minutes. Perhaps
in half an hour.

MR. GLASS: It would just be prohibitive

not only on Mr. Kowieski, but as well for the Court

Reporter, because I have to give the other parties an

MR. MILLER: I stick by my statement, then,
that I reserve my rights to continue this deposition.

MR. GLASS: I don't want to waste time on the
record. We can argue later on whether you have those rights
to reserve.

MR. ZAHNLEUTER: Are you asking questions now

-
v
[‘1

ten minutes?
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interpretation?

A As.de from the, as you characterized it, mechanical

gathering, That is my understanding, yes.

Q And Mr. Kowieski then reviewed that working
paper ard made the final decision as to the verbiage ang
so forth that went into the position paper presented on
January 207

A That is my understanding, yes.

Q And from lLooking at your notes, Mr. Keller, or
just from your recollection, is it fair to say that you are
unable to identify for me which members of the committee
were in the minority in terms of feeling an issue
should be either rated adegquate or inadequate?

A From these notes, aside from-myself, I cannot
identify any individuals.

Q Do you know, Mr, Keller, if anyone else has
put together this sort of a tabulation ¢ comments and

opinions of the RAC committee?

A Yes.
Q Who else has done that?
A Mr. Baldwin and Mr. Kowieski,

Q Did they also do it just yesterday?




have been rated adequate?
I made no comment, I did not.
You didn't participate in any way?

No . I think I did participate in the discussion.

And in what way d1d you participate, for or

against an adequate rating?

A For the adequate rating. Thi plan replaces
state and local, and into the intent of 0654, C.2.A, this
plan meets that i1ntent.

So going into the discussion of that particular
item, C.2.A, four individual members' commerts had

argued for an inadequate rating?

That is correct. And that, I presume, was the
casis of the working position of an "I to begin with.

Q So that, Mr. Keller, so that four of the
individual members' comments going into .7 January 20th
meeting felt the 1tem should be rat o juate, the
ended up being rated adeauate, and that was due

say, discussion among the members of the committee?

A That is correct., And I tried to give yoOu the
of that discussion.

*] If I were to ask, Mr. Keller, the four members who
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felt that item should have been rated 1nad

1Y

juate going into
the January 20th meeting, could you i1dentify those memhars<?
A 1 have told you numerous times, unless 1t 15

myself, I can make no identification of people based on the

v

notes.

Q From your recollection can you make an identifica~-
tian?

A I cannot.,

Q Could you make an identification from your

recollection from having been at the meeting of any members

and the particular positions taken by members of the RAC

committee?

A Occasionally, certainly not in every position,

but I can remember some positions that were

-~

aken, yes,
MR. MILLER: Why don't we take 3 break.
(Recess.)
BY MR, MILLER:

Q Mr, Keller, after the January 20th mz2eting
where the consensus was arrived at regardinj the RAC
review, is it fair to say that ycur next involvement
with the Shoreham plant came 1n preparing your written

testimony on behalf of FEMA?

i
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thirty=-one I think, could you give me an estimate as to the
number of the thirty-one total implementing procedures, the

number that you have read in their entirety,
A Yes. I can estimate that. From tab to tab,

on the order of five to eight. And the others I have

cross-checked with when we have been in discussions and
examined those procedures and done counts of emergency
workers, et cetera.

Q Let me ask you this, Mr. Baldwin. Do you
specifically know whether any member or members of the RAC,
including Mr. Keller for purposes of this question, have
specifically read cover to cover the implementing procedures
of the LILCO plan?

MR. GLASS: Let me see if I understand this
gquestion. Do you mean that all the members in total would
have, combined, read them all, or what each == that there
was at least one individual who read them atl?

I'm a Little confused on that question.

MS. MC CLESKEY: I have the same confusion.

8Y MR. MILLER: (Continuing)

Q Let me break it down, Mr. Baldwin. If I were

to go through the RAC members and ask you about each member

|
l

& " |
is that possible?

|
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specifically, could you tell me whether that member had
specifically reviewed and read the implementing procedures
of the LILCO plan?

A ALL of the RAC members, all of the procedures?

Q I1f I were to go through each member one at 3
time and asked you?

A No.

Q You could not tell me whether that particular
member had reviewed the implementing procedures?

A No. I could not.

Q Are you able to tell me Qhether you specifically
know that the RAC Committee in total, if you will, all the
members, have reviewed the LILCO procedures, all the LILCO
procedures?

In other words, if one person reviewed ten and
another person reviewed eight, and so forth, so that when
all was said and done that the totality of the implementing
procedures had been reviewed?

Can you specifically tell me whether that has
been done by the RAC?

A No. I cannot tell you whether all of these

procedures have been read cover to cover,
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1 G Can you tell me whether all the procedures nhave
2 been reviewed by the RAC?
3 Do you specifically know that?

|
4 | A I do not specifically know that, no.

i

i —
5 Q Now, let's go back to where we were a few
. i minutes ago. MWith respect to the procedures which you

|
7 2 said you did not specifically review, the Listing that you
8 ! gave to me, can you tell me the members of the RAC, inclug-
9 | ing Mr. Keller for purposes of this gquestion, who reviewed

| , _
0 | those procedures you did not review?
"o MR. GLASS: He has already answered that

!
1| question.

|

|
- . WITNESS BALDWIN: No, I can't. Again, I can't
4 tell which RAC members have read which procedures with the

|
15 exception of when a reference to a particular procedure 15
6 | reflected in the wri.ten comments that have been supplied
1 to us or when they mention 1t and it appears 1n my notes
8

from a RAC meeti1ng.

| —~—
” gY MR. MILLER: (Continuing)
2 Q Mr. Baldwin, would you look at Appendix A of
A the plan? Before we get to Appendix A, Let me ask you,
u do you specifically know whether the members of the RAC,
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including Mr, Keller for purposes of this question, have

reviewed the LILCO plan, the one volume plan; do you know

that?
A Are we talking about == we are talking about the
Appendix? !
|
Q ['m sorry. 1I1'm asking you about the LILCO plan,

the plan itself == :
A This 1s 1t. i
Q -=- do you specifically know whether the members

of the RAC, including Mr. Keller, have read and reviewed

the LILCO plan volume? I'm talking about the one volume,
A RAC members typically have a matrix, if you *

will, ot assignments which are keyed to the NUREG 0654

criteria document, And their agencies review the elements

of the plan with regard to those to which they are assigned.
|
Some review particular elements, Some concentrate
: |
on a few particular elements and provide additional comments,
and others provide Less than full comments.
Q Are you saying, Mr. Baldwin, that some members

of the RAC would not have reviewed the entire one volume

plLan?
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Q Now, do you know ==

A Now, I can't speak as to whether or not they
have done that or not. In consolidating the comments, I
am aware of the elements that we got responses on and how
many responses we 3ot from various RAC members 1in total,
<o that I know the number that have provided us with
comments on each element and I know numerically how many
rated 1t in various ways.

q Yes, sir. But, having received a comment on
a particular element of NUREG 0654 would not necessarily
mean that that RAC member had read the LILCO plan; isn't

that correct?

A That's correct.

Q So, back to my question ==

A It would not necessarily mean that.

Q So, back to my guestion. Do you krow whether

any member of the RAC, including Mr. Keller for this

question, other than yourself has specifically reviewed the

entire LILCO plan?
A Mell, ¥ ==
Q {['m talking about the one volume plan.

MR. GLASS: Mr. Miller, at this point we are
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getting into a very difficult area. It's a very strange

area. I Look around the table here , everybody has shaes
on this morning but I could not swear that every single
parson at this table put on their shoes because I was not
there to see every single person do that. And I think
this is the same type of problem that Mr. Baldwin is find-
ing himself in

MR. MILILER: 1 appreciate Mr. Baldwin's problem.
['m trying to make this as simple as I can.

My problem is that we have been given specific
witnesses that we are entitled to depose. I'm trying to
find out through the witnesses we have been provided, what
they know about what was done in the RAC review process.
And I think those terms I'm trying to explore with Mr.
Baldwin now what he knows about what other members o’ the
RAC did.

MR. GLASS: And I think he has explained these
document comments. He has explained he has reviewed the
comments. He has explained the fact that the comments,
he has checked them, and they seenm to make sense, the

person couldn't have just made it up from old cloth,

MR, MILLER: That's fine, 1 understand all of

R e e TR T L LR % e .
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that. I'm trying to find out though what Mr, Baldwin
specifically knows. I think I'm entitled to do that.

MR. GLASS: I'm not objecting to it. I just
want to Let you be aware of the problem as I see it. ) o g
a practical problem that any individual is very careful,
and he is not flip in his answers. He is responding to
the gquestions fully.

WITHESS BALDWIN: I do not have direct immediate
knowledge of which RAC members have read exactly what
pottions and how extensively their review has been con-
ducted. |

[ have reviewed their written comments and
consolidated those, and attended the RAC meeting of the '
20th at which point everyone seemed to be quite xnouLngeade
in this plan and able to speak to a wide vari2ty of issues
that came up.

BY MR. MILLER; (Continuing)

] Mr. Baldwin, it's fair to say though that you
just don't know what other members of the RAC Committee,
including Mr. Keller for purposes of this question, have
done with respect to their review of the LILCO plan; 1is

that right?
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A 1 know which elements various people have re-
viewed and supplied us comments on.

Q Yes, sir. But do you know what they did to
reach their conclusions regarding those elements of
NUREG 0654?

A It's impossible for me to get inside of their
head and to go through their thinking process.

Q I'm not asking you about their thinking process.
I['m asking you, do you know what these people did with
respect to reaching their conclusions and judgments regard=
ing the LILCO plan?

MR. GLASS: The witness seems to be having some
problem, Can y. give us a definition to help us 1n some
way?

I'm not trying to be difficult, Mr, Miller. I
just think you are in a very hard area and any assistance
you ¢can provide the witness will be appreciated.

MR, MILLER: Okay.

BY MR. MILLER: (Continuing)

Q Mr. Baldwin, do you know what members of the
RAC, including Mr, Keller, reviewed to reach their

conclusions and judgments as set forth in their comments?
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A Yes. They reviewed the plan, the implementing

procedures and the Appendix A of the evacuation study.

Q And you specifically know that each member of
the RAC and Mr, Keller did that, is that correct?

B Yes. I know that each reviewed those various
parts in order to be able to supply us with their comments.

Q Now, can you tell me what parts cor portions of
each of the four volumes of the total LILCO plan the members
of the RAC and Mr. Keller reviewed?

A [ have no specific direct knowledge of those
parts which each member == how each member went about
their task, I have no direct knowledge of how each one went
about reviewing this entire set of tour documents, four
volumes.,

Q Do you know, Mr, Baldwin, 1f any member of the
RAC, or Mr., Keller, reviewed anything other than the four
volumes of the LILCO plan in setting forth in reaching
conclusions regarding the adequacy of the LILCO plan?

A There was nothing else that I'm aware of that
was submitted to us tor review,

q So, as far as you are aware, they reviewed

nothin, other than portions or parts of these four volumes;

§
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is that correct?

A That's correct.

Q Is it possible, M

RAC and Mr., Keller could hav

reach their conclusions?

A What do you mean

Q Qther material,

MS. MC CLESKEY:

talking about?

MR. MILLER: I'm

[ want to try to do this as

but there are certa'n words

"d1d" and "other material" w
ing.
BY MR, MILLER: (
Q Mr. Baldwin, are

question?

MS. MC CLESKEY:

r. Baldwin, that members of the

e reviewed other material to

by other material?

Mr, Miller, what are you

talking about other material,

fast and as quickly as I can,

in the English Language such as

hich I don't think need wefine

Continuing)

you having trouble with my

He sa1d he was. He said he

didn't understand what you were talking about.

WITNESS BALDWIN:

I mean, the RAC was asked by

The other materi1al == by that

FEMA to review the LILCO

Transition Plan consisting of the plan, two volumes of
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implementing procedures

all that I

asked to evaluate,

submitted

be othe

isn't ¢t

1ngs, the Shoreham ”?drVn’JS-

Miller,

parties

There

ceeding

r materi1als

nat

So there a

for review.

and Appendix A,

the evacuation p.an,

'm aware of that the RAC Committee was

re no other materials that were

BY MR. MILLER: (Continuing)

Yes, sir,

correct?

MR. GLASS:

I understand that.

that perhaps members

For example, transc

But there would

could have reviewed;

ripts of the hear=-

That's other material, okay.

That's what we were asking, Mr,

to help him out,

to

BY MR. MILLER: (Continuirg)

Other writ

ten prefiled testimony submitted by

the proceeding. That would be other material.

S an array of

I see what

Now, to yo

RAC, including Mr. Ke

revieyw

any

Such other

[ see, No.

other materi1al related to this pro-

you are saying.

ur knowledge, di1d any member of the

Ller for purposes of this gquestion,

material?

To my knowledge, no one of the RAC

O S0 BT D S e
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members read any of that other material in the process of
doing the RAC review.

Q I asked you a minute ago to look at Appendix A
and we got sidetracked. Would you look at Appendix A,
the Table of Contents?

A (The witness is Looking at document.,)

Q Mr. Baldwin, can you, by Looking at that Table

of Contents, which is rather sketchy, I guess, can you

tell me what portions of Appendix A you specifically review= |

ed?

A No, I cannot, because this Appendix is rather
difficult to follow for a number of reasons. The Table of
Contents is only one part of it, But there are a Large
number of maps that separate the pages. You almost =~
you have to go through it page by page and find things 11n
that fashion.

MR, GLASS: 1If you had your own set of the plan,
which 1 understand you did not bring the whole set of the
plan, would you be more Likely to be able to answer his
question as it relates to Appendix A and as to the pro-=
cedures?

WITNESS BALOWIN: Well, Appendix A is the piece
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| 4 Mr. Baldwin, how many agencies are represented b*
2 { " '7A > 7
| ori the RAC :
il .
: S
3 A I h A &
ave Ty think about that. Degartment of 3
4 Commerce is not represented n th RAC riant . ‘ﬁ:
ot 2sente on the RAC 3ht Nnow, is not ’
: 5
5 | participating. ;
| s
| X
" ‘ a
§ 3 01'@ they particigate in the Shereham RAC?
3
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| Deps ent of Transportation, Department of s
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3¥» NRBC, FEMA, U. 8. vepartment of Agriculture, Food :
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and Drug Administra on,
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°) what about EPA? :
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Q Well, et me ask, Mr. Baldwin, are there eight
19
| 494 g : Y
I erent agencies on the RAC, or were there 2ight different
20 |
! dgencires represented o the RAC for Shoreham?
n | :
‘ A JUust a3 moment ['m trying ta i
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1 adividuals ritia y thought the ten shoguld be rated
2 | nadeguate?
3 A Given the amount of information that [ have had
4 | to hold in my head sbout all of t s naterial, both pla
5 3nd comments and revisions thereof, it would be mpossible
6 for me to try and recall, without making a great many errors
7 n 13, whaic 3genc . es provided which comments.
3 This table does one thing only for me. It
3 provides me with a numerica breakdown of how the rating
10 ameé out and 1t girves me some essence of the substance of
] the comment that was provided to us. [t summarizes that.
2 3 NOw, Mr, Baldwin, you have told me that your
] review p 288 'n terms of what you did to reach judgments
B reagarding the adeguacy of the LILCO plan under NUREG 0654
5 3lways onsisted of ooking at 0654 and then the LILCO plan,
6 ~:,.,__,_.3
|
17 | A Right.
|
! 2 Can you tell me, or do you know, what members of
|
19 : the RAC Committee and Mr. Ke er, what they speci1fica y did
|
20 | to reach their idgments regarding the admrquacy or inadeguacy
|
h | >¢ the LILCO plan?
!
22 A Ho . [ can't get Nnto their thought processes
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personally know this information.

R I do not personally know, because I didn't
cerscnally watch them do the RAC review, 90 page by pa
see what ocner guidance documents that they might have
that referred to the roles of their agencies and their
responsibilities,

Q Yes, sie, I'm not asking it vou personally
watched them. It would include, did you ever have a3
conversation with members of the RAC in which you said
)F discussed, what those mempers did =--

A lio .

Q T In their involvement with the Shoreham p

A No. NO .

Q 0id you ever have ANy discussions of any %i
in that regard?

A As a preliminary discussion to the RAC meear
on January 20th, there was a go00d deal of informal con:
tion about that, about how éxtensive the plan was and
MUch time it took for them to do it, And based on tha
that has been my asxposure to it, That would be my f:1r
hand knowledge of how Peopile went ao00ut their plan rey

e} [s it farr to Say, Mr. Baldwin, that person

-
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A What do you mean by the underlying Das?s 0w
what the basis of the RAC revisw are the comments Drov jed Dby
the RAC m- mbers.

Q Mcw, dO0 you know what conclusions of determinations
or judgments were made by the individual members of the
RAC committing in forming the RAC report? D00 you presonally
know that information?

A I know that their reports and their portions of
the material that was used in the RAC report was done by
them because they have certain lLevels of expertise, and we re

69

on their expertise to provide information 1n the RAC review
regirding the plan and its meeting of the 065¢( standards.
a More specificaliy, looking == 1% w. LoOk at the
RAC report, are you in 3 position Or Q0 yOou kNnow what
conclusions Oor judgments were made by the individual mempers
of the RAC committse in forming the RAC report, putting
together the RAC report?
A No, I do not.
MR. GLASS: Mr. Miller, you are attempting to
go througn each of the individual contentions.
MR. MILLER: I am not attempting to do that,.
That is why I am trying to do this in a geneéral Tasis.

—
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q Qther than portions of the LILCO plan,

71

do you

know what other documents, if any, would have been reviede

by members of the RAC committee in forming their

as set forth in the RAC repgort?

conclusio

3

ns

A Certainly NUREG 0654 snd some of the radiological~
related standards. There are other guidance documents which
I am sure were reviewed by the people.

Q Portions of the LILCO plan, NUREG 0654, other
suidance documents. Would you know of anything else that
the mempers of tne RAC committee reviewed or Looked at
in forming their conclusions and judgments as set forth 1n the
RAC report?

A No, I wouldn't, But followed the same process that

they have followed for every other site in the region.

From everything that [ can understand, it was a f

ultl, form

RAC review of which they have done several previcus to thi

one,
Q I am trying to understand specifically
by these individuals.

Is it fair to say that you jJust do not

whNat was

kNow what

al

>

done

these individual members would have done 1n putting together

the RAC report other than looking at portions of

the LILCO
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olan, NUREG 0654, and other guidance documents?

A And submitting a report to the RAC chairman and
then coming to the meeting on January 20.

Q Other than those things, dOo you kNnow of anything
else they would have done?

A I do not know the individual work habits of the
RAC members, no.

Q [ am not looking at the work habits as much as what
they iooked 3t or reviewed in putting together the RAC repor
A As I have answered before, they used the same
material, it is my understanding, that they do for any formal

RAC review.

Q Do you know, for example, Mr. MclIntire, did
members of the RAC committee look at the prefiled written
testimony in this proceeding, in the Shoreham proceeding?

A Qur prefiled testimony?

Q Not FEMA's. Testimony of other parties 1n the
proceeding, would they have looked at that, do you know?

R [ don't know for sure. It is my assumption that they
did not because they would not have access to this material.
The reason that [ have access to 1t 1s because Mr. Glass

receives copies of all transcripts and, therefore, [ rely oOn
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